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g Co., LLC v. Molson Coors Brewing Company et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Plaintiff, REPORT AND RECOMMENDATI ON FOR
ORDER GRANTING IN PART AND

V. DENYING IN PART MOTI ON FOR
MILLERCOORS LLC, DI SCOVERY SANCTIONS

Defendant| [ECF No. 261]

REDACTED

AND RELATED COUNTERCLAIMS.

Currently before the Court is Plaifi Stone Brewing’s Motion for Furthe

Discovery Sanctions_[see EQ¥os. 261, 280 (“Mot.”)], Defedant’s opposition to the

motion [see ECF Nos. 265, 279 (“Oppo."ahd Plaintiff's October 21, 2019 reply [s
ECF Nos. 274, 282 (“Reply”)].This Report and Recommendation is submitted tg
Honorable Roger T. Benitez, Wed States District Judge, pursuant to the provisions ¢

U.S.C. 8 636 because the order makes recordai®mns regarding evidentiary sanctig
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including but not limited to adverse inferencstmctions. For the reasons set forth beel|ow,

the CourtRECOMMENDS that United States District Judge Benitez issue an ord
approving and adopting thiReport and Recommendation; (RENYING Plaintiff's
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request to strike MillerCoorsdefenses and counterclaims to the extent they allege
use of “STONE” or “STONES” and the alledjack of competition between economy &
craft beer; (3PENYING Plaintiff's request to instru¢he jury that MillerCoors withhel
material evidence and that an adverstereance may be drawfrom that fact; (4)
DENYING Plaintiff's request to require Milleridrs to detail how, where, and wher
searched for responsive documents and proamdappropriate certtfation regarding its
efforts; (5)GRANTING Plaintiff's request to supplemeitd expert reports to take accol
of the newly produced materials; (®ENYING Plaintiff's request for additiona
discovery on|j |} I 2 (7) GRANTING IN PART and
DENYING IN PART Plaintiff's request for monetary sanctions.
RELEVANT DISCOV ERY BACKGROUND

On September 5, 2019, Plaintiff filedMotion to Compel and for Sanctions for

Discovery Violations. ECF N®18. In the motion, Plairifiargued that Diendant failed
to make a “full production of historical Ketgsme Materials” [in response to RFP Nos.
and 42]._Id. Plaintiff requested an “on-sitespection of the historical items in thg
locations in the Coors archive” and an aduliil deposition of Ms. Heidi Harris. Id.
14-15. Plaintiff also requested sanctions. ifeat 15-18. MillerCoors opposed the motig
and Stone filed a reply. EQWos. 221, 224. On September, D19, the Court issued 1
order granting in part and danyg in part Plaintiffs mowon for the requested discove
and for sanctions. ECF No. 250. Specifically @ourt ordered MillerCoors to make a f
production of the historical Keystone masdsiin response to RFP Nos. 41 and 42 o
before September 20, 2019, and also ord&tedHeidi Harris to appear for a follow-L
video deposition on or befoigeptember 27, 2019. Id. at IBhe Court denied Stone
request for an inspection of the Coors arehand for evidentiary and/or monetg
sanctions. Id.

On October 8, 2019, counsel for the partiestacted the Court regarding Plaintif

instant request for sanctions on the basisDeftndant has systemically failed to com
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with its discovery obligations in this caséne Court issued a bfiag schedule. ECF No.

)

258. The parties filed their pleadings in actamce with the briefing schedule. See Mot,

Oppo., and Reply.
LEGAL STANDARD

Federal Rule of Civil Prockure 37 empowers the Courtissue sanctions wherg

party fails to obey a previous order to pawidiscovery. The Rule provides for varic

sanctions, including:

(i) directing that the matters embragedhe order or other designated facts
be taken as established for purpoeéshe action, as the prevailing party
claims;

(ii) prohibiting the disobedient pgrfrom supporting or opposing designated
claims or defenses, or from introdiig designated matters in evidence;

(iii) striking pleadings in whole or in part;

(iv) staying further proceedings until the order is obeyed;

(v) dismissing the action or proceeding in whole or in part;

(vi) rendering a default judgment against the disobedient party; or

(vii) treating as contempt of court the failure to obey any order except an orde,
to submit to a physical or mental examination.

DUS

Fed. R. Civ. P. 37(162)(A)(i)-(vii). The Court has brahdiscretion regarding the type and

degree of discovery sanctioftsmay impose pursuant to Rule 37 and can impose
sanction it sees as just. Von Brimer v. Wiiol Corp., 536 F.2d 838, 844 (9th Cir. 197

“When sanctions are warrantedet@ourt must determine thp@opriate levebr severity|

of sanctions based on the cingstances of the case.” Dalsiv. Jenson, 2013 WL 133224
at *2 (D. Nev. Mar. 11, 2013).
111
111
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SUMMARY OF PARTIES’ POSITIONS

Stone argues that the newly ordered alrecy and Court-orded deposition of Ms.

Harris “has shown that MillerCoors’s misconductthrs score was even more severe f{

previously understood.” Mot. at 6. Firj G
_ Id. Second, Stone argues that recent third-p

productions, from Boston Consulting Groupereinafter “BCG”] and Andrew
Distributing, reveal further withholding of doments. Id. at 7. Finally, Stone argues 1
it learned for the first time at the settlemeonference on October 2, 2_

B (c. ot 8. Stone argsethat these “recent revelations demonst

MillerCoors’s repeated and systatic failure to comply” withts discovery obligations i

this case and thus warrant a varietyequested sanctions. Id. at 8.

MillerCoors opposes Stone’s Motion on tledowing grounds: (1) with respect t

the historical Keystone matersal “MillerCoors has already producedl remaining
Keystone marketing and packaging materials from the Coors Archive as ordered
Court;” (2) with respect to the recentrthparty productiondrom BCG and Andrew

Distributing, MillerCoors condcted a “thorough and reasonable search for docur

responsive to the requests Stone Brevantually servedbased on the parties’ agree

upon [ESI] protocol and producatimost 3,000 such documentsyich that Stone Brewin

can show no prejucice:” anc) (N
I O -o. =

(emphasis in original).

DISCUSSION

1. Historical Keystone Marketing Materials

a. Parties’ Positions

The first category of documents Plaintiffes in support of the request for sanctis
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is the Keystone marketing materials, inchglithose that do not include “STONE”
“STONES."™ Mot. at 5-7. Plaintiff states that itised this issue with the Court previou
in its September 5, 2019 Motion to Compedidor Sanctions [ECRo. 218], and the Cou
granted Plaintiff's Motion to Compel “a full pduction of historical Keystone materials
response to RFP Nos. 41 and 42 [on or bef@ptember 20, 2019].” Mot. at 5-6; see ¢
ECF No. 250. Plaintiff argues that “[flowing the Court’'s September 17, 2019 Orde

Stone’s Motion to Compel, MillerCoors prockd hundreds of examples of histori

Keystone marketing materials onabout Septembe@2, 2019.” Hagey Decl. § 4. Plaint
argues that this production included “hundreof previously-undidosed images g
historical Keystone marketing materials tkdat not include the word ‘STONE.” Mot. {
6; see also Hagey Decl. T 4. Plaintifither argues that “MillerCoors again took f{
opportunity to produce new, high-resolutiorpwh-up images of its ‘STONE’ historic
materials, while not producirgguivalent images of the nd8TONE’ historical materialg
that it was ordered to produce.” Mot. at &g Hagey Dec. 1 4-8; Exs. 1-4). Plain{
argues that “[tlhe newly-produced documerdgsow that, contrary to its claim
MillerCoors’s historical use of ‘STONE @ ‘STONES’ was neither continuous T
widespread.” Mot. at 10. For example, Ptdfrstates that the late-disclosed “catalog
contain dozens upon dozens of examples of tdeygsmarketing materials actually relea
into commerce — but there are only two designs that use the word ‘STONE’ or ‘STC
both from 2011.”_Id. (citing Hagey Decl. Ex%-4). Plaintiff argues that “[b]ecau:
MillerCoors improperly withheld the unfavorable historical Keystone materials, Ston
prevented from conducting follow-up discoveny and challenging MillerCoors’s clain

in summary judgment briefing.” Mot. at 10.
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! plaintiff states that “[t]he histical Keystone marketing materialad packaging are some of the most

critical documents in this action because they undermine the cornerstone of MillerCoors’s defeng
‘continuously’ used the terms ‘STONE’ on Keystonerketing and packaging since the early 1990’
ECF No. 261 at 9.
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Plaintiff argues that “[s]electively withlding responsive documents because |
are unfavorable is aegregious form of discovery abuse thatarrants the most seve
sanctions available.” Mot. at2 (emphasis in original). Plaintiff further argues f
“MillerCoors’s failure to undertake a compde search for docuemts is equally
sanctionable.” Id. (internal case citations ondiftePlaintiff states that “fact and exp
discovery is long complete, and Stone would be heavily prejudiced by having to re-
at this late juncture.” Id. di3. Plaintiff further states thatlillerCoors has deprived Stor|
of the opportunity to take entire lines ofdovery regarding key documents that underr]

its central defenses, and there is no tglivhat else has been withheld.” Id.

Defendant opposes Plaintiff's request thre basis that “MillerCoors has fully

complied with [the Court’'s $#ember 17, 2019] Order, prodng all remaining Keyston
and marketing and packaging materialsrfrine Coors Archive on September 20, 20]

Oppo. at 4. Defendant reiteratthe argument from its earlier briefing on this issue

hey
re
hat

e
[9.”
that

“MillerCoors reasonably interpreted [Plaintiff's document requests for ‘all’ histgrical

Keystone packaging and marketing matesri in the Coors Archives] to se
‘[rlepresentative samples’ of Keystone mdikg materials/packaging.” Id. at 4. Defend
notes that after the Court issued its $ayder 17, 2019 Order, “MillerCoors conducte

thorough and extensive search for anddpiced all remaining Keystone material$

totaling 155 documents — from the Coors Avels on September 20, as ordered by
Court.” 1d. at 5 (internal citations omitted). Aedingly, Defendant argues that it has “fu
complied with the Court’s Orderendering sanctions inapproge.” Id. (internal citation
omitted).

Defendant further opposes Plaintiff's angent that Defendant “knew of all noy

produced items previously, ‘but chose noptoduce [them],”” arguing that “[m]any of th
articles produced were retrieved from boxes thate previously mopened and catalof
that were previously unwrappeas Ms. Harris’ testimony coinfis.” 1d. at 6 (citing Dolar|

Decl. 11 6-8 and Exhibit 1). Defendantrther argues that notwithstanding th
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“MillerCoors never disputed the existencesoch documents, only whether they needed

to be produced.” Id. at 6. In sum, Defendargues that “Stone Bremg has failed to shoy

that terminating or advegsinference sanctions arepaopriate” under the relevant

authority. See id. at 6. Defendant argued thi]n any event, any prejudice could easily

be mitigated by MillerCoors’ willingness to agree, subject to certain limitations, that
Brewing could supplement its summanydgment briefing with the newly produc
materials.” Id. at 7.
b. Analysis
Nowhere in the Defendant’'s opposition sarpporting declaration does Defend

provide any explanation for whit interpreted Plaintiff’'s rquests for “each and ever

ant

y

version or form of Keystonmarketing materials to be lited to representative samplés.

Instead, MillerCoors focuses the argumentgsropposition on theafct that it has fully

complied with the Court’s Order, including rtscent production of 155 documents of

remaining Keystone materialgndering sanctions inappropria@ppo. at 5. However, the

Court finds that MillerCoors failed to aggately explain why it did not initially produge

~

the

the non-“Stone” documents as represengatsamples prior to the Court's Order

compelling it to do so. Notably, Defendantack of explanation combined with t

deposition testimony of Heidi Harris, incling from her Septeber 27, 2019 vide

deposition, that she previouségarched for and providedethvithheld materials further
raises the Court’s suspicions as to haiigent MillerCoors’s sarch and corresponding
production really was. Ex. 5 at 9:6-101%):18-22, 66:13-22. Adtionally, Defendant now

claims that many of the late-disclosed doemts were “retrieved from boxes that w
previously unopened and catalogs that waeviously unwrapped.” Oppo. at 6 (citi

Dolan Decl. 11 6-8 and Exhibit 1). There isarculable explanatn from Defendant fo

this failure. Additionally, the Gurt finds it difficult to beli#e Defendant’s argument that

ere

9
r

“any prejudice [to Stone] could easily be matigd by MillerCoors’s willingness to agree,

subject to certain limitations, that StoBeewing could supplement its summary judgment
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briefing with the newly produced materials.p@b. at 7. The Court finds that Defendant

has not complied with its discovery obligatiansthis case with regzt to the historica
Keystone materials.
c. Conclusion

Plaintiff requests that the Court issueader: (1) recommending that Judge Benjtez

strike MillerCoors’s defenses and counterclaims to the extent they allege prior [use

“‘STONE” or “STONES” and the alleged ladf competition between economy and craft
beer; (2) recommending that Judge Benitez instruct thetiaty MillerCoors withheld

material evidence and that an adverse imieganay be drawn from that fact; (3) requirjng

MillerCoors to detail how, wher, and when it searched for responsive documents$ anc

provide an appropriate certification regarding its efforts; (4) allowing Stone the oppoftunit

to supplement its expert reports to taki® iaccount the newly-produced material; and (5)
imposing monetary sanctions of more tt##90,000 in expensescumred as detailed in
the Hagey Declaration. Mot. at 13.

An imposition of sanctions under Rule 3@ does not requireillfulness, fault,
or bad faith. _Hullinger v. Anand, 20M/L 7444620, at *8 (C.DCal. Aug. 19, 2016)
(citing Yeti by Molly, Ltd. v. Deckers Outdo&orp., 259 F.3d 1101, 1106 (9th Cir. 2001)).

A finding of good or bad faitimay be a consideration determining whether impositign

of sanctions would be unjust and the sevesftthe sanctions. Lewis v. Ryan, 261 F.R.D.
513, 518-19 (S.D. Cal. 2009) (citirtyde & Drath v. Baker24 F.3d 1162, 1171 (9th C
1994)). The Ninth Circuit has set forth fivactors to be considered by the court in

=

selecting the appropriate sanction:

(1) the public’s interest in expeditiovssolution of litigatio; (2) the court’s
need to manage its dockets; (3) thekrof prejudice to the party seeking
sanctions; (4) the public policy favorimisposition of cases on their merits;
and (5) the availability of less drastic sanctions.

18cv331-BEN-LL
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Hullinger, 2016 WL 7444620 at *&(oting_Valley Engineers Ing. Electric Engineering
Co., 158 F.3d 1051, 1057 (9th Ci©98)). “As explained in Aple: The Ninth Circuit ha

held that a party’s failure to produce dosents as ordered is considered suffic

prejudice to establish sanctionable conduct.réddwer, in the Ninth Circuit prejudice fro
unreasonable delay is presumed.” Id. (qup#pple Inc. v. Samsung Elecs. Co., Li
2012 WL 2862613, at *1-2 (N.D. Cal. July 12012)). When considering evidentia

iIssue or terminating sanctions, factors thmee fave “become particularly important.”_Id.

The Court finds that Defendant has noingdied with its discovery obligations
this case with respect to the historical Keystone materiditowever, the Cour
DECLINES TO RECOMMEND evidentiary sanctions, including striking cert
MillerCoors’s defenses and counterclaims and an adverse inference instruction,
time. While there is a public interest in gkly resolving litigation, a strong need for t
Court to manage its dockets, and potentialyatiege to Plaintiff, the Court finds that the
are less drastic sanctions available at this timdéie Tourt also notes that much
Plaintiff's arguments go to the merits of tharties' dispute and wkher the discovery {
issue supports Defendant’s legal defenses asserted in this Ths Court finds that th
parties’ legal and factual disms#t should be resolved on the merits via motion or trial
as the result of a discovery sanctiorPlaintiff also seeks monetary sanctions
Defendant’s behavior pursuantfed. R. Civ. P. 37(b)(2)(CMot. at 10. The Court find
monetary sanctions to be appropriate less drastic sanctitat will still serve to addres
the prejudice Plaintiff has sufferédm Defendant’snisconduct.

“With respect to monetary sanctions, once a violation is demonstrates

disobedient party bears the burden of showiiadq tthe failure was justified or that speg

circumstances make an award of expens@sst.” Hullinger vAnand, 2016 WL 7444620

at *8 (citing Apple, 2012 WL 2862613, at *6). Here, Defendant has failed to show

Oppo. Defendant merely statémt Stone “now has all dfie materials that it request

and had an opportunity to condacdeposition regarding thoseryenaterials.” Id. at 6-7.
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However, Defendant hdailed to adequatelgxplain why a thorough and extensive sed

irch

and corresponding production of all remaining/&ene materials was not made until this

procedural posture, including, why documewesre recently produced from boxes t
“were previously unopened and catalogs tirate previously unwiaped.” 1d. at 6.

In support of its request, Plaintiff's counsklr. Hagey, declares that (1) his billi
rate is $795 per hour, and (2) he spent 386 hathe “multiple motions to compel al
meet-and-confer efforts seeking MillerCe@ compliance with Stone’s discove

requests, as well as re-doing depositionsake reviewing productions and discove

responses.” Hagey Decl. § 21. NHagey also declares the naary amount of legal fe¢

that multiple other lawyers in his firm, incluj Jeffrey M. Theodord, Tobias Rowe, and

Bram Schumer, have incurréds a result of MillerCoors’s fare to comply with its
discovery obligations in this matter.” IThe total amount of legal expenses sough
Plaintiff in connection with thenultiple discovery disputes this case is $420,472.63.
The Court RECOMMENDS that Plaintiffs requestfor monetary sanctions K
GRANTED IN PART and DENIED IN PART. The Court RECOMMENDS

GRANTING Plaintiff's request for legal expensesurred with drafting only the insta
motion for sanctions, buRECOMMENDS DENYING Plaintiff's request for legg
expenses incurred for all otherotions to compel and discovery disputes in this é:
Accordingly, Plaintiff's counsel I©RDERED to file on or beforéNovember 6, 2019or

Judge Benitez’s review and consideratiorupdated declaration of the summary of le

fees and costs incurred only in connetwith the instant Motion for Sanctions.
Finally, the CourtRECOMMENDS DENYING Plaintiff's request to “requir

MillerCoors to detail how, wher and when it searched for responsive documents

provide an appropriate certifitan regarding its efforts.” Motat 13. At this procedur:

2 Notably, this Court has already issued orders emthltiple discovery motions in this case. See, e
ECF No. 110, 122, 126, 136, 213, 250.
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posture, the Court does not see the utility in requiring MillerCoors to detail the efft
its searches for responsive documents angige an appropriate ddication regarding
its efforts. Discovery is closed and the parties should focuséfferts on preparing fo
trial. Additionally, Defendantrepresents in the oppositidhat at this point it ha
“produced all remaining Keysne marketing and packag materials from the Coo
Archive as ordered by the CatirOppo. at 3. The CouRECOMMENDS GRANTING

Plaintiff's request to “allow Sine the opportunity to supplement its expert reports to
into account of the newly-pduced material . . .3'Mot. at 13. To the extent Plaint
intends to supplement its expert reports, Plaint@®®DERED to supplement them on

before November 7, 2019 Plaintiff is reminded that whether Plaintiff's suppleme

expert reports are ultimately considered asqfatie record in thisase is subject to Jud
Benitez’s ruling on this Report and Recommeimtaand any modification that he dee
appropriate as the trial judge.

2. Third Party Productions Reveal Further Withholding of Documents

a. Parties’ Positions

Plaintiff alleges that “[s]ince the filop of summary judgment, Stone has &
obtained documents in response to its jesly-issued subpoent third parties’
including BCG and Andrews Distributing. Mot. At Plaintiff allegeghat the production
from these third parties “have been delaj@dmonths by MillerCoors, which instructg

BCG not to produce documents to StonglWillerCoors had reviewed them, purported
for privilege.” 1d. (citing Hagey Decl., Exs. 8). Plaintiff allege tha_

I <. . furher liege
v

3 However, the CoulRECOMMENDS DENYING Plaintiff's request foDefendant to bear the
expense of Plaintiff supplesnting its expert report.
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B o at 7-8. Similarly, Plaiiff claims that |G
_ Id. In sum, Plaitiff argues that these “[r]ecent third-pa

productions show that the failings in Mill@oors’s effort to search for and colle

document$were systematic.” Id. at 10.

Defendant responds that this is the firstetithat Plaintiff has raised this issue @

that Plaintiff “can allege no violation of@ourt order and there i® basis for sanctions|

Oppo. at 7 (internal citationsmitted). Defendant further guies that it “fully compliec

with its obligations under the gaes’ ESI protocol and thepalicable case law.” Id. at {

For example, Defendant argues that the paatyesed to a “list of seven custodians whiose

files it proposed to search, including thaienKeystone brand teaduring the relevan
period,” including Ashely Selman, who wa“also primarily responsible for tf
development of MillerCoors’ Economy Strategy [in additiotea Mr. Jeff Long].” 1d.
(citing Ex. 6 at 9:5-11:3; Long Decl. § 3). othstanding this, Defendant argues that

produced approximately 1,000 douents referencing eachdde Hartung and Jeff Long.

Oppo. at 9. Defendant furthargues that despite multiplecuments referencing Jeff Lo
and Joe Hartung and discussions about thermg various depositiaduring the cours
of discovery, “Stone Brewing never ask®lillerCoors to collect documents from M
Long or Mr. Hartung.” Oppo. at 9-10. Defendant also argues in connection with thg
subpoena that “it is questionable whetheréhgscuments — all of which predate Febry

2016 — would have existed atiiMrCoors at the time thdhe parties conducted docum:

cotiection give: [
_ Id. (internal citation omitted).

4 Plaintiff asserts that the documeatsssue includ
Mot. at 10-11.
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b. Analysis
The Court agrees with Pldiff that based on the pleadings and supporting exh

it appears that Defendant failed to appropthiatdentify certain custodians such as .
Long and that recent third-party productidresm Andrews Distributing and BCG indic3
that MillerCoors may have had at least savhéhese documents in their possession.

Court finds Defendant’s argument thait s questionable whether [certain BC

documents — all of which predate Februa®i6 — would have exisleat MillerCoors af

the time that the parties conducted docutmssilection give_
I, o bc

speculative at best. Oppo. at 10 (citing ExaR45:23-25 (Johnson Tr.); Twigger Decl.

11). Instead, Defendant blames Stone foit[ffeg] to identify a single document from [t
Andrews Distributing] produatin that MillerCoors purportedly should have product
Oppo. at 10. Defendant meradgncludes with no analysis turther explanation that “c

the 3,356 Andrews documents, only 124 wieamsmitted to/from MillerCoors, and th

none of those are relevant to any issuthacase.” Id. at 10-11 (citing Twigger Decl,

12). Although the Court is sympathetic taiBtiff's position in connection with thi
category of documents, at tlpeocedural posture of the camed because Plaintiff now h
the documents as produced by these third parties, the Court finds it appropriate
only a monetary sanction as set forth below.
c. Conclusion
Plaintiff requests that the Court issueaader: (1) recommending that Judge Ben
strike MillerCoors’s defenses and counterclaims to the extent they allege prior

“STONE” or “STONES” and the alleged ladf competition between economy and ¢

beer; (2) recommending that Judge Benitez instruct thethaty MillerCoors withheld

material evidence and that an adverse imieganay be drawn from that fact; (3) requir

bits,
Jeff
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MillerCoors to detail how, wher, and when it searched for responsive documents$ anc

provide an appropriate certification regarding its efforts; (4) allowing Stone the oppo
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to supplement its expert rep® to take into account theewly-produced material :
MillerCoors’s expense; and (5) imposing mtarg sanctions of more than $400,00Q
expenses incurred as detailed inlteagey Declaration. Mot. at 13.

For the same reasons as set forth abitveeCourDECLINES TO RECOMMEND
evidentiary sanctions, including striking centdillerCoors’s defenss and counterclain
and an adverse inference instruction, at thieti While there is a plib interest in quickly,
resolving litigation, a strongeed for the Court to mage its dockets, and potent
prejudice to Plaintiff, the Court finds that tkesire less drastic sanctions available at
time. The Court also notes that much of Plaintifiguments go to the merits of the part
dispute and whether the discovery at issue supjpmfendant’s legal denses asserted
this case. The Court finds thtae parties’ legal and factudisputes should be resolved

the merits via motion or trial, nais the result of a discovery sanctidplaintiff also seek

monetary sanctions for Defendartshavior pursuant to Fed. iv. P. 37(b)(2)(C). Mot

at 10. The Court finds moneyasanctions to be an appraie less drastisanction thal
will still serve to address the prejudice Pldirtas suffered from Defendéis misconduct

The CourtRECOMMENDS that Plaintiff's requesftor monetary sanctions [
GRANTED IN PART and DENIED IN PART. The Court RECOMMENDS
GRANTING Plaintiff's request for legal expensesurred with drafting only the insta
motion for sanctions, buRECOMMENDS DENYING Plaintiff's request for legg
expenses incurred for all other motions tanpel and discovery disputes in this ca
Accordingly, Plaintiff's counsel I©RDERED to file on or beforéNovember 6, 2019or

Judge Benitez’s review and consideratiorupdated declaration of the summary of le
fees and costs incurred only in connetwith the instant Motion for Sanctions.
Finally, the CourtRECOMMENDS DENYING Plaintiff's request to “requir
MillerCoors to detail how, wher, and when it searched for responsive document;
provide an appropriate certifitan regarding its efforts.” Motat 13. At this procedur:

posture, the Court does not see the utility in requiring MillerCoors to detail the efft
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its searches for responsive documents aodige an appropriate gdication regarding

its efforts. Discovery is closed and the parties should focusdfferts on preparing fg

trial. The CoutRECOMMENDS GRANTING Plaintiff's requesto “allow Stone the

opportunity to supplement its expert reports to take account of the newly-produced 1
... Mot. at 13. To the extemlaintiff intends to supplement its expert reports, Plai

is ORDERED to supplement them on or befddevember 7, 2019Plaintiff is remindec

that whether Plaintiff's supplemental expepods are ultimately considered as part of

-

nater
ntiff

the

record in this case is subject to Jugmitez’s ruling on this Report and Recommendation

and any modification that he deeaygpropriate as the trial judge.

3. Insurance

_combinedNith the other allegations at issue in

instant Motion “has deprived Stone ofetlopportunity to develop its case, exam

at

the

ine

witnesses, and seek and oppeammary judgment.” Id. Specifically, Plaintiff alleges that

I
_ Id. at 8;_see also Hagey DeéElxs. 14-15. Plaintiff requests that the Cc
— =
13.

Detendant responds - O:vo. = 11
Detendant sates

5 However, the CoulRECOMMENDS DENYING Plaintiff's request foDefendant to bear the
expense of Plaintiff supplesnting its expert report.
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I (¢ (<iing x. 31). Defendant argues 1

I (<. - 112cting Ex. 32; Twigge

Decl. § 5). Defendant argues that as a reBidintiff has suffered no prejudice. Id.
The Court RECOMMENDS DENYING Plaintiff's request ||| [ Gz

I e Qurt finds additional discovery, such as

deposition, is unnecessary at this procedonature. Notablyj| | GTGTNNGGE
e ————mwonl

Defendant's failure

_ Accordingly, the CourRECOMMENDS that Plaintiff's reques
for monetary sanctions f@efendant’s failure to bBERANTED IN PART andDENIED

IN PART. The Court RECOMMENDS GRANTING Plaintiff's request for legd
expenses incurred with drafting onlghe instant motion for sanctions, [
RECOMMENDS DENYING Plaintiff's request for legaxpenses incurred for all oth
motions to compel and discovetisputes in this case. Accandly, Plaintiff's counsel ig
ORDERED to file on or beforeNovember 6, 2019for Judge Benitez’s review ai

consideration an updated declaration ofshemary of legal fees and costs incurred (
in connection with the inaht Motion for Sanctions.
CONCLUSION

For the reasons setrtb above, the CoulRECOMMENDS that United State

District Judge Benitez issue an order) @pproving and adopting this Report g

Recommendation; (DENYING Plaintiff's request to strikMillerCoors’s defenses ar
counterclaims to the extent they allgg@or use of “STONE"OR “STONES” and th¢
alleged lack of competition beégn economy and craft beer; (ENYING Plaintiff's

request to instruct the jury that MillerCoorghineld material evidese and that an adver
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inference may be drawn from that fact; @ENYING Plaintiff's request to requir
MillerCoors to detail how, wher, and when it searched for responsive document;

provide an appropriate certifitan regarding its efforts; (555RANTING Plaintiff's

request to supplement its expert reports ke taccount of the newlproduced materials;

(6) DENYING Plainis reques

I 2nd (7)GRANTING IN PART andDENYING IN PART Plaintiff's request for

monetary sanctions.
Plaintiff's counsel iORDERED to file on or beford&November 6, 201%or Judge

Benitez's review and consideration an updatedlaration of the summary of legal feg

and costs incurred in connection with thetamt Motion for Sanctions. To the exis

Plaintiff intends to supplement its expert reports, PlaintifbRDERED to supplement

them on or beforeNovember 7, 2019 Plaintiff is remindedthat whether Plaintiff's

supplemental expert reports are ultimately consdies part of the record in this cas

subject to Judge Benitez's ruling on this Report and Recommendation an

modification that he deems appriate as the trial judge.
| T1S SO ORDERED.

Dated: October 31, 2019 L

g —:I

Honorable Linda Lopez
United States Magistrate Judge
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