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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MYCHAL ANDRA REED, Case No0.:18-CV-361JLS(LL)
CDCR #AE-9821,
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’
VS. MOTIONS TO DISMISS SECOND
AMENDED COMPLAINT FOR

FAILING TO STATE A CLAIM
D. PARAMO; J. LUNA; E. ZENDEJAS

C. CRESPO; N. SCHARR; P. COVELLO; (ECF Nos. 6578)
A. GARCIA; andN. MARIENTES

Defendand.

Plaintiff Mychal Andra Reedcurrently incarcerated at the Richard J. Dono
Correctional Facility (“RJD"), is proceeding pro se amtbrma pauperisn this civil rights
action filed pursuant to 42 U.S.C1883. Currently before ta Court aréghe Motiors to
Dismiss PlaintiffsSecond Amended Complaint (“SACpursuant to FeztalRule of Civil
Procedurel2(b)(6)filed by Defendants C. Crespo, J. Luna, D. Paramo, and E. Zef
(ECF No. 65) and Defendants N. Marientes, N. Scharr, P. Covello, and Aa G&C¢-

No. 78) Plaintiff has filedan Opposition (ECF No. 6@ndtwo additional “responses

(ECF Nos. 83, 8/tto the Motions Defendantdiave not filed Replies.
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The matters were taken under submission without oral argument pursuant {
Local Rule 7.1(d)(1). SeeECF Nos. 66, 82. Having carefully considereDefendans’
Motions, Plaintiff’'s SAC andhis Oppositios,and the lawthe CourlGRANTS IN PART
AND DENIES IN PART Defendand’ Motions as follows

BACKGROUND

On September 5, 2017, Plaintiff was “written up” by Defendamtectional Officel
Zendejas for “allegedly’ not obeying an order to ‘get down.SAC at 4. Plaintiff is
“deaf/hearing impaired.” Id. He “immediately appealed” the rules violation ref
(“RVR”) issued by Zendejas.ld. The RVR however,was “affirmed” by Zendejas
superior,DefendantLieutenantLuna. Plaintiff claims it was not humanly “possible
supes,”
Plaintiff alleges that “the only thing that has occurred is ‘retaliation” by Zendeja

N1

him to have heard the ‘alleged’ ordetd. “After several letters” to Zendejas

“more ‘fabricated’ RVR]s being generated.ld. Plaintiff claims Zendejas “coerce(
Correctional Officer Ochgawvho is not nameds aDefendantfo “trash Plaintiff's cell tg
incite him to angerbn November 9, 2017d.

Plaintiff alleges thatduring his September 23, 2017 disciplinary hearing rega
the RVR issued by Zendejas, Luna “refused to allow Plaintiff to present witnesses
behalf.” Id. at 5. As a result, Plaintiff was “found guilty” and the “RVR’s unt
statements were permanently placed on his prison rectutd.”

On January 15, 2018, Plaintiff was “handed [an] RVR disciplinary writ
that “falsely” alleged that he Ha‘'disobeyed an order” issued by Zendejdd. at 7.
Plaintiff claims he has “absolutely no idea of the ‘alleged’ encounter” which purpo
occurred on January 12, 201d. On this date, Plaintiff alleges it was raining and he
not wearing his hearing aid because “it will short out if it gets wkt.” Plaintiff claims
he “did not have any encounter” with Zendejas on January 12, 2017.

Plaintiff wrote DefendantWarden Paramo “several letters,” along with “sev
other superiors” at RJD tmcerning their subordinates (particuldidprrectional officer
(“c/o’)] Zendejas)” purportedly “generating phony (‘fabricated’) disciplinary write U
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“violations of CDCR’s” code of conduct and ethics, and “persistent harassmer

retaliation” by Zenlejas. Id. at 8.

It an

Plaintiff alleges it is “common protocol” for CDCR officials to “retaliate agajinst

inmates who complain against ‘crooked’[¢% by marring inmatesftles (prison records

with ‘fabricated’ discipline documentsid. at 9. Plaintiff further alleges that “fabricated

documents are placed in prisoners-fifé regardless of [whether] his or her due prog

rights were violated” during “mock RVR hearingdd.at 10. Plaintiff claims that CDC
officials “keep ‘needling’ inmates so they will eventually ‘snap’, so prison offidjg
abusive and ‘sadistic’ conduct can then be justifidd.’at 10. Plaintiff alleges that prisc
officials are “causing him mental and emotional damage which will eventually ¢
physical ailments.”ld.

Plaintiff also claims that prison officials are “intercepting” his legal miail.at 11.
He claims that his “efforts to file this complaint have been hampered (hindeseBJD
correctional officers who refused te-file his complaint by “falsely’ claiming they hac
no “knowledge” of the Southern District of California’s “general order” requiring
complaints to be electronically filedd.

Plaintiff claims an unspecifietdefendant was made aware” of his attempts
electronically file a “complaint to this court” by placing the entire yard on “lockdoua.
Plaintiff alleges that RJD prison officials claim that the lockdown was due to a rig
“contrived (erroneous) reasoningltl. at 12. Plaintiff claims “there has been no riots
threats of any riots.”ld. Plaintiff “believes retaliation by defendastalso due to hin
contacting theOffice of Internal Affairs regarding thispending civil rights complaint i
another court (U.§D.C.] Case No. cM2-10727#VAP-JCG).” Id. Parano let Plaintiff
“‘know he was aware of [Plaintiff's contact with the Office of Internal Affavs]
correspondence letterld.

Plaintiff had a disciplinary hearing on November 16, 2018, presided ov
DefendantSergeantchary for an “alleged” fight with another inmatéd. at 13. Plaintiff
was found guilty and “given 30 days no dayrqgbwhile the other inmate was given “on
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15 days no dayroom.Id. Plaintiff “believes[the] hearing officer’s actions were ‘overtl,
prejudice toward him” because the other inmate is “white and [Plaintiff] is blatd.’
Plaintiff further “believes [Scharr] has been retaliating against him through subes
via ‘harassment™ by “using each and every opportunity to place [Plaintiff] ni
‘uncompromising’ position.”ld.

On January 6, 2019, Plaintiff alleges Defendant Correctional Offizacia
“trashed” Plaintiff's cell and subsequently issued a “fraudulent” RVR against Plaldtif
Plaintiff was “found guilty in RVR hearing” and lost phone privileges for fifteen (
based on Garcia’'s “false” statements at the hearicg.Plaintiff claims his due proces
rights were violated because the hearing officer, DeferfsiengieanMarientes, refused t
speak to a witness requested bgiRtiff. See id.

Plaintiff was transferred to Wasco State Prison ("WSP”) on April 3, 2ot%his
“eventual transfer to Valley State Prison (VSP) to attend a scheduled 4/8/19 confe
Eastern District Court in Fresnold. at 14. Plaintiff “eventually stayed at WSP for 4 d
in ‘solitary’ confinement quarters akin to the ‘holeld. While housed in confinemer
Plaintiff was “made to stay in his cell 24 hours a day, no bedding (bed mat, sheets
was provided, no shower, no TIphone acess.” Id.

Plaintiff was “transferred back” to RJD on April 6, 20I%ithout ever being
transferred to VSP or court.ld. Plaintiff discovered that RJD officials were “alerted
the deputy attorney general” on April 2, 201®at his “case was nowlosed” and ther
was no need for him to appear at the April 8, 2019 conference in the Eastern Bk
California. Id. Plaintiff alleges that DefendakiVardenCovello “used [this] situation t
‘retaliate’ against Plaintiff for utilizing his First Amendment rightsd.

Plaintiff initiated this action on February 9, 2018, seeking leave to file by mé
civil rights complaint. See generalfeCF No. 1. Plaintiff's First Amended Compla
(“FAC”) against Defendants Paramo, Luna, Zendejas, andp&ress filed or
February26, 2018 allegingfive claims for violation of his First and Eighth Amendm
rights. See generalfeCF No. 3.

18-CV-361 JLS (LL)

~

linat

na

—h

lays

0]

[eNCe

Ay'S

Dr qu

by

(D

strict

D

il his

nt




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

Those Defendants moved to dismiss Plaintiff's claims against them in hiF,
July 30, 2018.See generalfleCF Na 15. On January 31, 2019, the Court granted in
and denied in part their motionSee general\ECF No. 30. Specifically, the Cour
dismissed Plaintiff's Eighth Amendment claims against Paramo, Luna, Zendejd
Crespo; dismissed Plaintiff's Firggmendment claims against Crespo and Luna;
dismissed Plaintiff's First Amendment claims against Zendejas as they related
September 5, 2017 and November 9, 2017 incidefee id.at 21. The Court grante
Plaintiff leave to file an amended complaint, explicitly warning him that “[a]ny claim
re-alleged in the amended complaint will be considered waivet At 21-22.

Plaintiff filed the operative SAC on May 9, 2019, dropping Crespo and a
Defendants Covello, Garcia, Marientes, and 8cltsee generallflECF No. 60. Plaintiff’s
SAC alleges eight “counts” for violation of Plaintiff's First, Fifth, Eighth, and Fourte

Amendment constitutional right&ee idat 4-15. Plaintiff seeks injunctive relief, attorne

fees,andcompensatory and punitive damag&e idat 17.
LEGAL STANDARD

Under Federal Rule of Civil Procedure 12(b)(6), a party may file a motion to di
on the grounds that a complaint “fail[s] to state a claim upon which relief can be gr3
A motion b dismiss under Federal Rule of Civil Procedure 12(b)(6) “tests the
sufficiency of a claim.”"Navarro v. Block250F.3d 729, 732 (9th Cir. 2001Byyan v. City
of Carlsbad 207 F. Supp. 3d 1107, 11{4.D. Cal. Mar. 20, 2018)

Because Rule 12(b)(6&cuses on the “sufficiency” of a claim rather than the cla
substantive merits, “a court may [ordinarily] look only at the face of the complaint to ¢
a motion to dismiss,Van Buskirk v. Cable News Network, |84 F.3d 977980 (9th
Cir. 2002),including theexhibits attached to.it SeeFed. R. Civ. P10(c) (“A copy of a
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written instrument that is an exhibit to a pleading is a part of the pleading for al

purposes.”)Hal Roach Studios, Inc. v. Richard Feiner & C896 F.2d 1542, 1555 n.!
(9th Cir. 1990) (citingAmfac Mortg. Corp. v. Ariz. Mall of Tempe, IN883 F.2d 426 (9t
Cir. 1978) holding that'material which is properly submitted as part of the complaint
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be considered” in ruling on a Rule 12(b)(6) motion to dismighibits that contradic

the claimsin a complaint however,may fatally undermine the complaint’'s allegatig

See Sprewell v. Golden State Warrjd66 F.3d 979, 988 (9th Cir. 2001) (a plaintiff ¢

“plead himself out of a claim by including . . . details contrary to his claiifesfing
Steckman v. Hart Brewing, Ind43 F.3d 1293,295-96 (9th Cir. 1998) (Courts]are not
required to accept as true conclusory allegatitimst] are contradicted by documer
referred to in the complaint.”))¥ee alsd\at’| Assoc. for Advancement of Psychoanal
v. Cal. Bd. of Psychology28 F.3d 1043, 1049 (9tir. 2000) folding that courtsrhay
consider facts contained in docurteattached to the complainti determining whethe
the complaint states a claim falief).

“To survive a motion to dismiss, a complaint must contain sufficient factual m
accepted as true, to ‘state a claim to relief that is plausible on its' fashcroft v. Igbal
556 U.S. 662, 678 (2009) (quotiiell Atlantic Corp. v. Twomb}y550 U.S. 544, 57
(2007)); Villa v. Maricopa Gity., 865 F.3d 1224122829 (9th Cir. 2017). A claim is
facially plausible “when the plaintiff pleads factual content that allows the court to
the reasonable inference that the defendant is liable for the misconduct allégeal,’
556 U.S. at 678Plausibility requires pleading facts, as opposed to conclusory alleg
or the “formulaic recitation of the elements of a cause of actibrgmbly 550 U.S. a
555, which rise above the memonceivabilityor possibility of unlawful conduct.lgbal,
556 U.S. at 67879; Somers v. Apple, Inc729 F.3d 953, 9580 (%h Cir. 2013).
“Threadbare recitals of the elements of a cause of action, supported by méusary!
statements, do not suffi¢e Igbal, 556 U.S. at 678 While a pleading “does not requi

‘detailed factual allegations,” Rule 8 nevertheless “demands more than an unador
defendanunlawfully-harmedme accusation.lgbal, 556 U.S. at 678 (quotinbwombly
550 U.S. at 555)

Therefore, “[flactual allegations must be enough to raise a right to relief abo
speculative level."Twombly 550 U.S. at 555:'Where a complaint pleads facts that
merely consistent with a defendant’s liability, it stops short of the linedagtywossibility
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and plausibility of entitlement to relief.”Igbal, 556 U.S. at 678 (citation and quo

omitted);accord Lacey v. Maricopa Cnty693 F.3d 896, 911 {® Cir. 2012) (en banc).

“In sum, for a complaint to survive a motion to dismiss, tha-cunclusory ‘factua
content,” and reasonable inferences [drawn] from that content, must be plausibly sa(
of a claim entitling the plaintiff to relief."Moss v. US.Secret Sery572 F.3d 962, 96
(9th Cir. 2009) (quotindgbal, 556 U.S. at 678).

ANALYSIS
l. Claims Against Crespo

Defendant Crespo seeks to dismiss Plaintiff's claims againsidoausdPlaintiff
failed to rename her as a Defendiantis SAC. SeeECF No. 651 at 5.

Plaintiff initially named Crespo in his FAG@Iled February 26, 201&eegenerally
ECF No. 3 which Defendantsmovedto dismiss. Seegenerally ECF No. 15. Of
JanuanB1, 2019, the Court granted in part and denied intpatimotion. SeeECF No.
30 at 2122. Plaintiff wasgrantedleave to filean amended pleading and cautioned
“[a]ny claims not realleged in the amended complairfowd] be considered waived Id.
(citing Lacey 693 F.3dat 925, 928).

Plaintiff filed his SAC on May 9, 2019SeegenerallyECF No. 60. In his SAC
Plaintiff no longer names Crespo as a Defend&#e id. see alscECF No. 651 at 5.
Consequentlyall claims against Crespo arensideredvaived and the CouRISMISSES
Crespafrom this action.See Lacey693 F.3d at 925, 928.

[I.  Eighth Amendment Claims

All Defendants seek to dismiss Plaintiff's Eighth Amendment clamthe ground
that Plaintiff fails to allege any factual allegations sufficient to support gt
Amendment claim.SeeECF No. 651 at 6-7; ECF No. 78 at :dl2.

The conditions under which a prisoner is confined and the treatment they iazex
subject to scrutiny under the Eighth Amendment, which prohibits cruel and u
punishment. Farmer v. Brennan511 U.S. 825, 832 (1994)The Eighth Amendmer
“embodies ‘broad and idealistic concepts of dignity, civilized standards, humanity

7
18-CV-361 JLS (LL)

les

ygest
0

that

U)

bjve
NUSU:
It

/, an




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

decency . ., against which we must evaluate penal measurgstelle v. Gamble429

U.S. 97, 102 (1976) (quotingackson v. Bishqp404 F.2d 571, 579 (8th Cir. 1968)).
Although the Eighth Amendment does not mandate that prisons be comiataBleodes

v. Chapman452 U.S. 337, 349 (1981), or that they provide every amenity a prisonern migr

find desirableseeHoptowit v. Ray682 F.2d 1237, 1246 (9th Cir. 1982), it atkmesnot
permit inhumane prison conditionSeeFarmer, 511 U.S. at 832.

An inmate complaining of conditions of confinement must allege facts thateif tr

would satisfy both prongs of a bifurcated tdstst,a daintiff must allege that, objectivel

the deprivation alleged is “sufficiently serious” such that it results in the denial o

minimal civilized measure of life necessities.ld. at 834. “Prison officials have a duty

to ensure that prisens are provided adequate shelter, food, clothing, sanitation, m
care, and personal safetyJohnson v. Lewj217 F.3d 726, 731 (9th Cir. 2000)The

Vs
f “the

edice

circumstances, nature, and duration of a deprivation of these necessities mustleestiyns

in determining whether a constitutional violation has occurf€de more basic the need,

the shorter the time it can be withheldld. (citing Ray, 682 F.2d at 1259).

Second, from a subjective point of vieavdaintiff must allege thathe defendants

acted with a sufficiently culpable state of mind., with “deliberate indifferencé Wilson

v. Seiter 501 U.S. 294, 2989 (1991).“A prison official cannot be found liable under the

Eighth Amendment for denying an inmate humane conditions of confinement unless tl

official knows of and disregards an excessive risk to inmate health or safety; tred

offic

must both be aware of facts from which the inference could be drawn that a substantial r

of serious harm exists, and he must also draw the mdereFarmer, 511 U.S. at 837.
Here,Defendants arguiat“Plaintiff fails to allege that he has suffered any ser
deprivation, and these are the exact same allegations that the Court previousl

lacking to support an Eighth Amendment claim.” ECF Nel6G& 7. In his Oppositiof

ous

y fou

—

Plaintiff claims that his allegations that he was placed in solitary confinement for four day

while housed atVSPdemonstrate a violation of his Eighth Amendment rigl8eeECF
No. 69 at 5.
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The Court finds that Plaintiff has failggausibly toallege anyfactsthat would
demonstrat¢hat any of the named Defendants had any involvement with decisiong
by WSP officials andconsequentlythatPlaintiff fails to allege that Defendants acteith
the “deliberate indifference” required to support the subjective component of his
Amendment claim. Plaintiff offers no facts that sugd@#sfiendants were actualfaware
of facts from which the inference could be drawn that a substantiadfrs&rious harn
exisf{ed],” and that each of thefalso dfe]w th[at] inference.” Farmer, 511 U.S. at 837
Igbal, 556 U.S.at 678. Accordingly, the CourtGRANTS Defendants’ Motioa and
DISMISSES Plaintiff’'s Eighth Amendment claims in their entirety.

[1I.  Fifth Amendment Claims

Defendantsalso move to dismiss Plaintiff's Fifth Amendment claims found
Counts2 and 7 on the grounds that he has failed to allege that any of the named Del
are federal actorsSeeECF No. 651 at8; ECF No. 78 al2-13

The “Fifth Amendment's due process clause only applies to the fe
government.” Bingue v. Prunchakb12 F.3d 1169, 1174 (9th Cir. 2008) (citiBgtts v.
Brady, 316 U.S. 455, 462 (1942)). Here, Defendants are alleged to be state Seis
genegally SAC at 23. Consequently, the CouBRANTS Defendants’ Motionsand
DISMISSES Plaintiff’'s Fifth Amendment claima their entirety
IV. Fourteenth Amendment Due Proces€laims

mac

Cightl

enda

pdera

)Irs

Defendants also move to dismiss Plaintiff's Fourteenth Amendment duespfroc

claims. SeeECF No. 651 at 810; ECF No. 78 at 134.

The Fourteenth Amendment provides that “[n]o state shatleprive any person ¢
life, liberty, or property, withoutlue process of law.” U.S. Conamend. XIV, 8 1.“The
requirements ofprocedural due process apply only to the deprivation of inte
encompased by the Fourteenth Amendment’s protection of liberty and propesty. of
Regents v. Rot08 U.S. 564, 569 (1972)To state a procedural due process claim
plaintiff] must allege ‘(1) a liberty or property interest protected by the Constitution;
deprivation of the interest by the government; [and] (3) lack of protedAlright v.
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Riveland 219 F.3d 905, 913 (9th Cir. 2000) (quotigrtman v. Cnty. of Santa Claréd5
F.2d 898, 904 (9th Cir. 1993)).

A prisoner is entitled to certain due process protections when he is chargec
disciplinary violation. Serrano v. Francis345 F.3d 1071, 1077 (9th Cir. 2003) (cit
Wolff v. McDonnell418 U.S. 539, 5641 (1974)) “Such protections include the righ
to call witnesses, to present documentary evidence and to have a written stateme
fact-finder as to the evidence relied upon and the reasons for the disciplinary action
Id. These procedural proteotis, however, “adhere only when the disciplinary ag
implicates a protected liberty interest in some ‘unexpected matter’ or imposes an ‘
and significant hardship on the inmate in relation to the ordinary incidents of prison
Id. (quoting Sandin v. Connerb15 U.S. 472, 484 (1995)Ramirez v. Galaza334 F.3d
850, 860 (9th Cir. 2003).

Although the level of the hardship must be determmred caseby-casebasis and
“[i] n Sandins wake the Courts of Appeals have not reached consistantustons for
identifying the baseline from which to measure what is atypical and significant i
particular prison systemyilkinson v. Austin545 U.S. 209, 223 (200%¢ourtsin the
Ninth Circuitlook to:

1) whether the challenged condition ‘mirrdrthose conditions
imposed upon inmates in administrative segregation and
protective custody,” and thus comported with the prison’s
discretionary authority; 2) the duration of the condition, and the
degree of restraint imposed; and 3) whether the statiEtsmavill
invariably affect the duration of the prisoner’s sentence.

Ramirez 334 F.3d at 861 (quotin§andin 515 U.S. at 48&7); see also Chappell v.

Mandeville 706 F.3d 1052, 10645 (9th Cir. 2013).Only if the prisoner allegefacts
sufficient to show a protected liberty interesiust cours next consider “whether th
procedures used to deprive that liberty satisfied Due ProcBssriirez 334 F.3d at 860
111
111
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A. ClaimsAgainst Luna

Defendant Luna moves to dismiB&intiff's Fourteertt Amendment due proce
claims against him found in Count 2 of Plaintiff's SASeeECF No. 651 at8-10Q

In his SAC, Plaintiff allegethatLuna was the hearing officer at his Septembel
2017 disciplinary hearingSeeSAC at 5. He claimthatLuna“refused to allow Plaintif
to present witnesses on his behalfl” As a result, Plaintiff was found guilty of the charg

and the “RVR’s untrue statements were permanently placed on his prison rddorth”

SS

23,

jes

his Opposition, Plaintiff argues that “Luna undeniably violated” his due process rig
“‘denying him the right to present witnesses during his September 23, 2017 disci
RVR hearing.” ECF No. 6at 1.

In his SAC, Plaintiff does not allege any facts to show the type of “atypica
significant hardship” required to invoke a liberty intenestierSandin “[T]he touchstone
of the inquiry into the existence of a protected, sta¢ated liberty interest in avoidir
restrictive condition®f confinement is not the language of regulations regarding

conditions but the nature of those conditions themselves ‘in relation to the of

incidents of prison life.” Wilkinson 545 U.Sat 223 (quotingSandin 515 U.S. at 484).

Plaintiff alleges no conditions of confinement arising from the actions of Lung

“presenfed] a dramatic departure from the basic conditions[to$] indeterminate

sentencé Sandin 515 U.S. at 4886. The Courtthereforefinds that Plaintiff has faile
to allege deprivations legally sufficient to invoke a protected liberty or property in
underSandin Consequently, the CouUBRANTS DefendantsMotion andDISMISSES
Plaintiff's Fourteenth Amendment claims agaibsha

B. ClaimsAgainst Marientes and Garcia

Defendants Marientes and Gara#so move to dismissPlaintiff's Fourteenth

Amendment due process claims against them found in Count 6 of Plaintiff's SAE.

ECF No. 78 ail4-16.
On January 6, 2019, Plaintiff alleges Garcia “trashed” Plaintiff's cell
subsequently issued a “fraudulent” RVR against Plaintiff. SAC aPI&8ntiff was “found
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guilty in RVR hearing” and lost phone privileges for fifteen (15) days based on G4
“false” statements at the hearinigl. Plaintiff claims his due process rights were violg
because the hearing officer, Marientes, refused to speak to a witnestaddpyePlaintiff,
See id.

Once again, Plaintifflid not allege any facts to shote type of “atypical andg
significant hardship” required to invoke a liberty intenestierSandin Here, Plaintiff
claims that he lost phone privilegescause obDefendantsactions. The temporary ang
briefloss ofsuch privilegess a result of Plaintiff's disciplinary convictipnoweverdoes
not constitute “atypical and significant” hardship un8andin. SeeDavis v. SmaJI595
Fed.App’'x 689, 691 (9th Cir. 2014) (“The Due Process Clause itself does not give
a protected liberty interest in. . phone and yard privileges.”). Accordingly, the Cd
GRANTS DefendantsMotion and DISMISSES Plaintiff’'s Fourteenth Amendment di
process claims againstarientes and Garcia

C. ClaimsAgainst Covello

Finally, Defendant Covellonoves to dismiss Plaintiff's Fourteenth Amendment
process claims against him on the grounds that they “are uncertajfidtusa than stating
that Defendant Covello violated his ‘due process r[ghtdhere are no allegations” 1
support such a claim. ECF No. 78Lét

The Court agrees that Plaintiff has not alleged any facts that could be i
construed as a Fourteenth Amendment due process claim against Covello and that
fails to shed any light on this claim in his Oppositidihile a pleading “does not requi
‘detailed factual allegations,” Rule 8 nevertheless “demands more than an unador
defendanunlawfully-harmedme accusation.lgbal, 556 U.S. at 678 (quotinbwombly
550 U.S. at 555)BecausdPlaintiff's SAC is deoid of any factual allegations to supp
a Fourteenth Amendmerdue processlaim against Covellothe Court GRANTS
Defendand’ Motion andDISMISSES these claimagainst Covello
111
/11
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V.  Fourteenth Amendment Equal ProtectionClaims

Defendant Scharr moves to dismiss the Fourteenth Amendment equal prc
claim against him on the grounds that it is “premised on conjecture and speculation
No. 78 at B.

In his SAC, Plaintiff allegesSchar presided overa disciplinary hearing o
Novemberl6, 2018, for an “alleged” fight between Plaintiff aamabther inmate. SAC {
13. Plaintiff was found guilty and “given 30 days no dayrgowhile the other inmaty
was given “only 15 days no dayroomld. Plaintiff “believes hearing offier's actions
were ‘overtly’ prejudice toward him” because the other inmate is “white and [Plgist
black.” Id.

“The Equal Protection Clause of the Fourteenth Amendment commands that r
shall ‘deny to any person withitsijurisdiction the equal protection of the laws,” whicl
essentially a direction that all persons similarly situated should be treated &k .6f
Cleburne v. Cleburne Living Ct472 U.S. 432, 439 (1985)A plaintiff who is amember
of a “suspet” classmustshow that the “defendants acted with an intent or purpo
discriminate against [him] based upon membership in a protected cl&ssren v.
Harrington, 152 F.3d 1193, 1194 (9th Cir. 1998).

Conclusory allegations of discrimination are insufficient to withstand a moti
dismiss, however, unless they are supported by facts that may prove invi
discriminatory intent or purposé/illage of Arlington Heights v. Metro. Hous. Dev. Co
429U.S. 252, 265 (1977). Therefore, when an equal protection violation is allegs
plaintiff must plead facts to show that the defendant “acted in a discriminatory mani
that the discrimination was intentionalPDIC v. Henderson940 F.2d 465, 47@©th Cir.
1991) (citations omitted). “Discriminatory purpose’ . . . implies more than inte
volition or intent as awareness of consequences. It implies that the decision ma
selected or reaffirmed a particular course of action at leastrinbgcause of,’ not mere
‘in spite of,’ its adverse effects upon an identifiable groupersonnel Adm’r of Mass.
Feeney 442 U.S. 256, 279 (1979).

13
18-CV-361 JLS (LL)

itecti
T EC

At

13%

iff

10 Sté

NS

se to

DN to

dious

ad, th

ner al

Nt as
ker .

y
V.




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

Plaintiff argues in his Oppositiothat Scharr “overtly discriminated against h
when he doled out 30 days of loss of privileges to Plaintiff (no dayroom) who is blac
only “15 days of loss of privileges” to the other inmate “who is white.” ECF No. 69
Defendand argue that Plaintiff's “allegations are ‘insufficient both because they
conclusory and because they are based on ‘information and belief,” without providil
factual basis for the belief."ECF No. 78 at 3-14 (citing Tatung Co. v. Shu Tze H<lB
F.Supp. 3d 1036, 1062 (C.D. Cal. 2014) (quot\eybronner v. Milker6 F.3d666, 672
(9th Cir. 1993)).

The Court agrees that Plaintiff's Equal Protection claim against Stdibrto
provide sufficient facts to show intentional discriminatioBee Igbal 556 U.S. at 67
(“Threadbare recitals of the elements of a causet@msupported by mere conclusc
statements, do not suffice.”Accordingly,the CourtGRANTS Defendants’ Motiorand
DISMISSES Plaintiff's Fourteenth Amendment Equal Protection claagainst Scharr
VI.  First Amendment Retaliation Claims

Defendants move to dismiss Plaintiff's claims for retaliation in violation of his
Amendment rights.SeeECF No. 651 at11-13; ECF No. 78 at-®.

A First Amendment retaliation claim has five elemersodheim v. Cry584 F.3d
1262, 1269 (9th Cii2009). First, a plaintiff must allege that the retaliat@ghinst condug
is protected. Watison v. Carter668 F.3d 1108, 1#41(9th Cir. 2012) The filing of an
inmate grievance is protected conduBfodes v. RobinspA08 F.3d 559, 568 (9th C
2005.

Second, a @lintiff mustallege the defendantsok adverse action agairfsm. Id.
at567. “[T]he mere threat of harm can be an adverse att®rodheim 584 F.3d at 127(
and he adverse action need not be an independent constitutional violatet.65 F.3d
at 806.

Third, a plaintiff must allege a causal connection between the adveise and the
protected conductVatison 668 F.3d at 1114. Because direct evidence of retaliatory
rarely can be pleaded in a complaint, allegation of a chronology of events from
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retaliation can be inferred is sufficient to survive dismissdl.(citing Pratt, 65 F.3d a
808 (“[T]iming can properly be considered as circumstantial evidence of reta
intent”)).

Fourth,a plaintiff must allegehe “official’s acts would chill or silence a person
ordinary firmness from future First Amendment activitiesRhodes 408 F.3d at 56
(internal quotation marks and emphasis omittetJA] plaintiff who fails to allege g
chilling effect may still state a claim if he alleges he suffered some other lgnodfieim
584 F.3d at 1269, that is “more than minim&gbinson408 F.3d at 568 n.11.

Fifth and finally, a daintiff must allege “that the prison authoritiestaliatory actior
did not advance legitimate goals of the correctional institutidtizzq 778 F.2d ab32;
Watison 668 F.3d at 11145.

A. ClaimsAgainst Zendgas

DefendanZendejasnovesto dismiss Plaintiff's First Amendment retaliation clai
against her arising from the Septembe2017 incidentSeeECF N0.65-1 at 2-13. This
claim in found in “Count 1" of Plaintiffs SAC.SeeSAC at 4. Plaintiff also brings
retaliation claims against Zendajas in Counts 3, 4, and 5 of hisseA@l.at 6-12, which
are not addressed by the present Motiddse generalfeCF Nos. 651, 78.

On September 5, 2017, Plaintiff claims he was “written up” by Zendejq
“allegedly’ not obeying an order to ‘get dowji’ Id. at 4. Plaintiff is “deaf/hearin
impaired.” Id. He “immediately appealed” the RVR issued by Zendejds.The RVR
however,was “affirmed” by Zendejas’s superior, Lun&d. Plaintiff claims it was no
humanly “possil# for him to have heard the ‘alleged’ ordetd. “After several letters]

to Zendejas’ “superiors,” Plaintiff alleges that “the only thing that has occurr

‘retaliation™ by Zendejas and “more ‘fabricated’ RVR’s being generatéd.”
Defendantsgue that “Plaintiff fails to raise any facts demonstrating that Defer

Zendejas was substantially motivated by Plaintiff’'s complaint against her when she

him the September 5, 2017 Rules Violation Report.” ECF Nd. 862. Plaintiff states

111
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in his Opposition that Zendejas is an abusive and “retaliatory correctional officertl
color of law.” ECF No. 69 at 1.

In its January 31, 2019 Order, the Court fouhdt “Plaintiff ha[d] failed to allege
facts that Defendant Zendejas prepared the September SRERL{Claim 1) because ¢
Plaintiff's protected conduct to file grievances.” ECF No. 30 at 13. Specifically ot
found that the documents Plaintifidattached to his FAC “regarding Defendant Zend
are all dated after the September 5, 2017 RVR was issudd." The Court permitte(
Plaintiff leave to file an amended pleading to “make a plausible allegation that Drf
Zendejas was aware of Plaifisfcomplaints about her and that the complaints wers¢
substantial or motivating factor for the false RVRId. (citing Brodheim 584 F.3d a
1277). Not onlyhasPlaintiff failedevento attempt to comply with the Courtlanuary31,
20190rder by adding factual allegations to support such a chaitie attaches the sar
documents showvg his complaints regarding Zendejas were submidtiéer the alleged
September 5, 2017 incidentSeeSAC at 73-83. Accordingly,the CourtGRANTS
Defendamd’ Motion and DISMISSES Plaintiff's First Amendment retaliation clain
against Zendegaarising from the September 5, 2017 incident

B. ClaimsAgainst Garciaand Marientes

Defendants Garcia and Marientdsomove to dismis®laintiff's First Amendmen
retaliationclaims against themSeeECF No. 78 a7—8

In his SAC, Plaintiff claims thabn January 6, 2019, Garcia “trashed” Plainti
cell and subsequently issued a “fraudulent” RVR against PlaifdiffPlaintiff was “found
guilty in RVR hearing” and lost phone privileges for fifteen days based on Garcia’s *
statements at the hearinigl. Plaintiff claims his due process rights were violated bec
the hearing officer, Marientes, refused to spwak witness requested by PlaintiBee id

These allegations are devoid of any facts that would support a First Amer
claim against eitheGarcia or Marientes Plaintiff fails to allege any facts to support ¢
of the five elements of a First Amendment retaliation claim as set foBtootheim 584
111
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F.3d at 1269 The Court therefor&SRANTS Defendard’ Motion and DISMISSES
Plaintiff's First Amendment retaliation claims against Garcia and Marientes
C. ClaimsAgainst Scharr

Finally, Deendant Scharr moves to dismiss Plaintiff's First Amendment retaligtion

claims against himSeeECF No. 78 at 8.

Plaintiff alleges that, on November 16, 2018, Schaesiped over a disciplinar
hearing involving Plaintiff. SeeSAC at 13. Plaintiff alleges that he “believes Sgt. Sc
has been ‘retaliating’ against him through his subordinates via ‘harassment™ hyg
each and every opportunity to place him (Plaintiff) in an ‘uncompromising’ positidn

Scharrarguesthat “Plaintiff cannot maintaira claim on his‘beliefs without

supporting factual allegations.” ECF No. 788at Further,“Plaintiff fails to show that

Scharr’s actions were because of Plaintiff's exercise of a protectedaighgt Plaintiff
suffera any harm.”ld.

The Court agrees that Plaintiff fails to even attempt to allege facts to suppo
element of a retaliation claim against Scharr. As previously stated, a pleading d
necessarily have to provide detailed factual allegatimmst must contain “more than &

unadorned, the defendamlawfully-harmedme accusation.lgbal, 556 U.S. at 675

y
harr

usi

It ea
oes I
1

B

(quoting Twombly 550 U.S. at 555).Because Plaintiff's First Amendment retaliation

claims againsScharrfail to meet this standard, the GbGRANTS DefendantsMotion
andDISMISSES Plaintiff’'s First Amendment retaliation clagagainst Scharr
VII . Respondeat Superior Claims

Both Defendant Paramo and Defendant Covello move to dismiss all claims &
them on the grounds that “[glovernmentfficials cannot be held liable for tf
unconstitutional conduct of their subordinates under a theorgsplondeat superidr
ECF No. 651 at 13 (citing Igbal, 556 U.S. at 67@embaur v. City of Cincinna#75 U.S|
469, 479 (1986)Monell v. NY. City Dep’t of Social Servs436 U.S658,691 (1978));
ECF No. 78 at 1citing Igbal, 556 U.S. at 6768Pembauy 475 U.S. at 479Monell, 436
U.S. at 691)
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A. ClaimsAgainst Paramo

Plaintiff claims he wrote “several letters” to Parath®\Wardenof RJID, as well as

“several other superiors at [RJD] concerning their subordinates (particularlgrodejas)’
and their “generating phony (‘fabricated’) disciplinary write ups” in violation of CL
policy. SAC at 8. Plaintiffurther allegesthatthese comg@ints have “been ignored
inadequately investigated” and, as a result, Zendejas “has remained in her posit
where she continues to retaliate at will against Plaintifi.”

Paramo argues thaeven if Plaintiff sent letters tdim, there are “n facts
establishing that Defendant Paramo received, read, or reviewed those letetiserg
knowingly failed to take any action in retaliation for Plaintiff's exercise qgirotectec
right.” ECF No. 651 at B3-14.

Inits January 31, 2019rder,the Caurt found that “Plaintiff had sufficiently allege

a First Amendment retaliation claim as to Defendant Paramo.” ECF No. 30 at 19.

allegationsan Plaintiff’'s FAC thatthe Court found sufficiently plead are virtually identi
to the factual allegations in Plaintiff's SAC as to Defendant Paramo’s alleged involv¢
The Court therefordENIES Defendarg’ Motion as to Plaintiff's First Amendmen
retaliation claims against Paramo

B. ClaimsAgainst Corvello

Plaintiff claims that he was transferredW§SP to attend a “conference at Easf
District court in Fresn® which was scheduled for April 8, 201BAC at 14. Plaintifi

alleges that havas housed there for four days in “solitary confineniemhere he was

“made to stay in his cell 24 hours a day, no bedding (bed mat, sheets or quilt) was p
no shower, no TTY¥phone access,” and no change of clothids Plaintiff was transferre
back after four days, howevand claims he later “found out that the [RJID] prison offig
were alerted byhte deputy attorney general on April 2, 2019 that his case was now ¢
and there was no need to attend the court confereldce Plaintiff claims Covello, a
Wardenof RJD, “usedthe] situation to ‘retaliate’ against Plaintiff for utilizing his Fi
Amendment rights.”ld.
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Covello argues that “[t]here are no specific allegations showing that Covel&ilyg

t

)

knew of, or engaged in, any adverse action against Plaintiff because Plaintiff engaged

protected conduct.” ECF No. 78%&t The Court agres that Plaintiff has failed to alle
facts sufficient to support any element of a retaliation claim against Cow&lilioough
Plaintiff must allege that the retaliatadainst conduct is protecte&atison 668 F.3dat
1114 Plaintiff fails to identify what “protected conduct” he was engaging in at the tin
was transferred to WSP. He further fails to allege how Covello was aware thatfH
was purportedly engaging in such conduct.

“The inquiry into causation must be individualized and focushenduties an(
responsibilities of each individual defendant whose acts or omissions are alleged
caused a constitutional deprivationleer v. Murphy 844 F.2d 628, 633 (9th Cir. 198
(citing Rizzo v. Goodet23 U.S. 362, 3ATY1 (1976)Berg v.Kincheloe 794 F.2d 457, 46

(9th Cir. 1986); see alsd=state of Brooks v. United Statd97 F.3d 1245, 1248 (9th Cj

1999) (“Causation is, of course, a required element df@88 claim.”) A person deprive
another “of a constitutional right, withithe meaning of section 1983, if he does
affirmative act, participates in another’s affirmative acts, or omits to perform an act
he is legally required to do that causes the deprivation of which [the plaintiff compl;
Johnson v. Duffy588 F2d 740, 743 (9th Cir. 1978).

Plaintiff has not stated a claiagainst Covelld®ecausdllaintiff fails to allegeany
facts that show Covello had any direct involvememlaintiff’s transfer to another pris¢
or that Covello was aware of Plaintiff filing grievances. Accordingly, the CRIRANTS
Defendard’ Motion and DISMISSES Plaintiff's First Amendment retaliation clain
against Covello

VIll. Leave to Amend
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A pro selitigant is entitled to notice of the deficiencies in the complaint and an

opportunty to amend, unless the deficiencies cannot be cured by amendseenfkhta
v. Mesa 698 F.3d 1202, 1212 (9th Cir. 2012)
111
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The Court previously granted Plaintiff leave to amend his Eighth Amendment ¢
against Paramo, Luna, Zendejas, and CrebmojFirst Amendment retaliation clain

against Crespo and Luna; and his First Amendment retaliation claims against Zen

they related to the September 5 and November 9, 2017 incidee¢ECF No. 30 at 21|.

Plaintiff, however, waived his claims against Cress®, suprgage 7, and failed to alleg
additional facts to cure the previously identified deficiencies in either hisAfmsndmen
retaliation claim against Zendejas related to the September 5, 201 7sB¥ R prgpage
16, or his Eighth Amendment claims against Paramo, Luna, Zendejas, and C3eg
suprapage 8.

The Court thereforeDISMISSES WITH PREJUDICE Plaintiff's Eighth
Amendment causes of action against Paramo, Luna, Zendejas, and Crespo and R

First Amendment retaliation claim against Zendejas to the extent it is predicated

September 5, 2017 RVRSee, e.gDavis v. Powell901 F. Supp. 2d 1196, 1222 (S.D. ¢

2012) ("Because [Plaintiff] could not plead any additional facts to cure the defesen
his pleadings and has already been given leave to amend, he should not be give
leave to amend his claims.”). All other causes of action dismissed pursuant to thi
areDISMISSED WITHOUT PREJUDICE andWITH LEAVE TO AMEND .
CONCLUSION
In light of the foregoingthe CourtGRANTS IN PART AND DENIES IN PART

Defendants’ Motions (ECF Nos. 65, 78). Specifically, the CGIRANTS Defendants
MotionsandDISMISSES WITH PREJUDICE (1) Plaintiff's Eighth Amendment caus
of action against Oendants Paramo, Luna, Zendegjasd Crespaand @) Plaintiff's First
Amendment cause of action against Zendejas to the extent it is predicated on the S¢
5, 2017 RVR. The Court alsGRANTS Defendants’ Motions andISMISSES
WITHOUT PREJUDICE (1) Plaintiff's Eighth Amendment causes of action agaalls

other Defendants, and (2) all other causes of action against Defefdasp®, Scharf

Covello, Garcia, and Mariente®efendants’ Motions are otherwiBENIED.
/1]
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Plaintiff MAY FILE an amended complaint, if any, on or befdmvember 12019

Should Plaintiff elect not to file an amended complaint by that deadline, this actic
proceed on Plaintiff's surviving causes of action; however, should Plaintiéfsehto file
an amendedomplaint, it must cure the deficiencies noted herein and must be comg
itself without reference to the original complair@eeS.D. Cal. CivLR 15.1.Any claims
not re-alleged in the amended complaint will be considered wai%s Lacey693 F.38l
at 925, 928.

IT IS SO ORDERED.

Dated: October 15, 2019

S

on. Janis L.. Sammartino
United States District Judge
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