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I Circuit Events, LLC v. Valencia et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

G&G CLOSED CIRCUIT EVENTS, Case No.:18-cv-0423W (MSB)
LLC,
plaintiff. | ORDER GRANTING PLAINTIFF 'S

'|  MOTION FOR PARTIAL

V. SUMMARY JUDGMENT [DOC. 16]
LUCINA CONTRERAS VALENCIA, et
al.,

Defendand.

Pending before the Court is Plaintiff G&G Closed Circuit Events, Lio@sion
for partialsummaryjudgment Plaintiff is seeking to establish liability against
Defendantd.ucina Contreras Valencia and El Tejate, imader4d7 U.S.C. § 605 and a
statelaw conversion countDefendants oppose the motion.

The Court decides the matter on the papers submitted and without oral argu
SeeCiv. L.R. 7.1(d)(1).For thefollowing reasons, the CouBRANTS Plaintiff's

motion [Doc. 16].
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l. BACKGROUND
Plaintiff G&G Closed Circuit Events, LLUs a closeetircuit distributor of sport

and entertainment programmingsggliardi Affidavit[Doc. 164] 4 3.) G&G purchased
the exclsivecommercial exhibition licensing rights @ennady Golovkin v. Saul Alvar
IBF World Middlewgght Championship Fightthe “Progrant), which was telecast
nationwide on Saturday, September 16, 201d. 9§ 3, 4

Defendant Lucia Contreras Valencia is the owner and an officer of Defendan
Tejate, Inc., which owns and operates El Tejate RestafthaitRestaurant?) (Valencia
Decl.[Doc. 171] T 2 Riley Decl[Doc. 162] Ex. 2) Defendants did nqiurchasea
license from G&G tshowthe Program. Gagliardi Affidavit | 3 Riley Decl Ex. 1 at
2:24-4:10) Nevertheless, the Restaurant’s televisions showed the Prdgmmgha
SkyTv satellite accouniwhich waspaid for by the businesgValencia Decly 3 Riley
Decl.Ex. 1 at 5:13414.)

OnFebruary 23, 2018, G&G filed this lawsuit against Defendar@ee Compl.
[Doc. 1].) The Complaint assertsur countdor: (1) Violation of 47 U.S.C. § 605; (2)
Violation of 47 U.S.C 8§ 553; (3) Conversion; and (4) Violation of California Busines
Professions Code 88 172@2,seq G&G now moves fopartialsummaryjudgement on

the firstand thirdcounts. Specifically, theG&G seeks summary adjudication “with

respect to the liability of Defendants Contreras Valencia, individually and d/b/adEeT

Restaurant or El Tejate, Inc.,... for Plaintiff's claims under 47 U.S.C. § 605 and for

conversion claim under California law....N¢tice of MotiorfDoc. 16] 2:18.)

. L EGAL STANDARD

Summary judgment is appropriate under Rule 56(c) where the moving party
demonstrates the absence of a genuine issue of material fact and entitlgoagrhent
as a matter daw. SeeFed.R.Civ.P. 56(c)Xelotex Corp. v. Catrett77U.S. 317, 322
(1986). A fact is material when, under the governing substantiveitasould affect the
outcome of the caséAnderson v. Liberty Lobby, Inc., 477 U.S. 2228 (1986).A
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disputeabout a material fact is genuine if “the evidence is such tfegtsmnable jury
could return a verdict for the nonmoving partyd. at 248.

A party seeking summary judgment always bears the initial burden of establi
the absence of a genuine issfienaterial fact.Celotex 477 U.S. at 323The moving
party can satisfy this burden in two ways: (1) by presenting evidence that negates
essential element of the nonmoving party’s case; or (2) by demonstrating that the
nonmoving party failed to make a showing sufficient to establish an element egeen
that party’s case on which that party will bear the burden of proof at lgiedt 322-23.
“Disputes over irrelevant or unnecessary facts will not preclude a grant of summarn
judgment.” T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors As809 F.2d626, 630
(9th Cir. 1987).If the moving party fails to discharge this initial burdsammary

judgment must be denied and the court need not consider the nonmpastyig
evidence.Adickes v. S.HKress & Co, 398 U.S. 144, 15%0 (1970).
If the moving party meets this initial burden, the nonmoving party cavood

summary judgment merely by demonstrating “that there is some metaphysical diou
the material facts.In re Citric Acid Litig., 191 F.3d 1090, 1094 (9th Cik999)(citing
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 5741986); Triton
Energy Corp. v. Square D Co., 68 F.3d 1216, 1221 (9th Cir. 16@%)y Anderson 477
U.S. at 252) (“The mere existenaka scintilla of evidence isupport of the nonmoving

party’s position is not sufficient.”)Rather, the nonmovingarty must “go beyond the
pleadings and by her own affidavits, or by ‘the depositiansyvers to interrogatories,
and admissions on filegesignate ‘specific facts showing thlagére is a genuine issue fq
trial.” Ford Motor Credit Co. v. Daugherty, 279 Fed. App@0, 501 (9th Cir. 2008)
(citing Celotex 477 U.S. at 324)Additionally, the court mustiew all inferences drawr

from the underlying facts in the light most favorable tortbemoving party.See
Matsushita475 U.S. at 587.
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[ll.  DISCUSSION
A. Defendant El Tejate, Inc.is liable under47 U.S.C. § 605 (&)

G&G’s motion seeks to establish that Defendant El Tejate, Inc., violated 47 U

8605(a). This sectioprovides

No person not being authorized by the sender shall intercept any radio
communication and divulge or publish the existence, contents, substance,
purport, effectpr meaning of such intercepted communication to any
person. No person hbeingentitled thereto shall receive or assist in
receiving any interstate or foreigommunication by radio and use such
communication (or any information theraiantained) for his own benefit or
for benefit of another not entitled thereto. No persaving received any
intercepted radio communication or having become acquaintedheith
contents, substances, purport, effect, or meaning of such communication (or
any partthereof) knowing that such communication was intercepted, shall
divulge or publisitheexistence, contents, substance, purport, effect, or
meaning of such communication (or grert thereof) or use such
communication (or any information therein contained) foola benefit or
for the benefit of another not entitled thereto.

47 U.S.C8 605(a).“Section 60Df the Communications Agrohibitsthe unauthorized
receipt and use of radio communications for one’s ‘own benefit or for the benefit of
another not entitled thereto.DirecTV, Inc. v. Webb545 F.3d 837, 844 (9th Cir. 200§
(citing47 U.S.C. 8§ 605(3) Although not originally intended to address television sig

piracy, in the 1980’s Congress “extended the statute’s reach to the unauthorized re
or interception of television programmingld. at 843. To establish liability undehis

section a plaintiff must establish thahe defendant “unlawfully intercepted, received,
published, or divulge@laintiff's privileged communication.”_J&& Sports Productions
Inc. v. Rubig 2017 WL 3234939 (Dist. AZ 201(giting 47 U.S.C. § 605).

1 G&G's points and authorities alsaiseliability under section 553. k@ver,the Notice of Motion
states that #bility is sought under section 605, and there is no mention of sectiorNahi@e(of Motion
2:1-8.) Additionally G&G's reply seems to drop arguments related to liability under section S&8.
Reply[Doc. 19] 3:28—-2 (“In light of the use of satellite technology, which is undisputed,ishas47
U.S.C. § 605 case.”)
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Here, there is no dispute that G&G owned the exclusive commercial licensin
rights to the Program.Gagliardi Affidavit{{ 3, 4.) There is also no dispute thane of
the Defendants purchada license from G&G tshowthe Prgram Gagliardi Affidavit
1 3 Riley Decl.Ex. 1 at 2:244:10, and that the Program was “published” at the
Restaurant\(alencia Decl | 3 Riley DeclEx. 1 at 5:1114).

Defendantsievertheless argue that they did not violate section 605(a)detbay
“lawfully obtained [the Program] by a TV service provider who the business paid th
subscription fee to for service, namely SkyTHtid therefor®efendantsvere not
“unauthorized to receive the signal or display the programiif@pp’n[Doc. 17 4.6—
8,5:10-12, citingValencia Decl{ 3.) In support of this argument, Defendants tite
casesJ&J Sports Productions, Inc. v. Schmald5 F.Supp.2d 844 (S.D. Ohio, 2010
andJ&J Sports Productions, Inc. v. Mandell Family Ventures, LLC, 751 F.3d 346 (§
Cir. 2014).

But a8 G&G points outSchmalzandMandellinvolved liability undersection 553

which differs from sectio®05. Section 553 provides:

No person shall intercept or receive or assist in intercepting or receiving any
communcations service offered over a cable systentess specifically
authorized to do so by a cable operatoras may otherwise be specifically
authorized by law.
47 U.S.C. § 558emphasis added)Theemphasized language is a sh&bor provision
that“precludes the imposition of liability on the majority of cable recipieatastomers
of cable providers” byllowing the“cable operatdrto “authorize” a person to receive
the“communications servicefi.e.,the Programh Mandell 751 F.3cdat 348. Relying on

this safeharbor provisionSchmalzand Mandelfound the ablecustomerdefendants

werenot liable for violatingsection 553ecaus¢heywere“authorized” by the cable
provides to receive thprograms Schmalz 745 F.$ipp.2d at 851Mandell 751 F.3d at
348-350
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In contrasto section 553, section 6@ allows only the communication’s
“sender>—not a “cable operator the satellite provide—to “authorize”thereception
or display of a communication. Thus, under section 605(a), a person who mistake
receives &ommunication from a satellite provideho is notalsothe“sendetf, is not
shielded from liality for “publishing thecommunication For example,n National
Satellite Sports, Inc. v. Eliadis, Inc., 253 F.3d 900, 916 (6th Cir. 2001), the Sixth Ci
expained that because the cable provider was “not authorized [by the sender] to tr

the event to commercial establishments[,]” the cable provider’'s customer was not
“authorized” within the meaning of the first sentence of section 605@dalsoGarden
City Boxing Club, Inc. v. Vinson2003 WL 22077958 (N.D. TX 2003) (because

DirecTV was not authorized to sell the pagr-view fight to commercial establishment

defendant Red Dog Saloon violated section 605(a) by broadcasting the fight despi
purchasng it from DirecTV);J&J Sports Productions Inc. v. RupD17 WL 3234939
(Dist. AZ 2017) (defendant violated section 605(a) despite legally receiving the sig

from its satellite provider, SkyTV)Under this interpretation of the statute, Defendan
belief that they were authorized to receive and display the Program is irrelekaft,isv
consistent with the fact that section 605 is a shiattlity statute.

Becausdefendants have provided no evidence indicatiag@®&G “authorized”
Defendants or SkyTV to receive or publish the ProgEniejate, Inc. is liable under
section 605(a)

B. Defendant Valenciais liable for El Tejate, Inc.’s violation of 8 605(a)

Plaintiffs also seek to hold Valencia personally liable uisdetion 605 To do s¢
Plaintiffs must show “that the corporate officer had a ‘right and ability to supervise
violations, and that [he] had a strong financial interest in such activities.” J&J Spo
Productions, Inc. v. Ribeir®62 F.Supp.2d 498, 501 (S.D.N.Y. 2008)

Here,the California Secretary of St&eStatement of Information listéalenciaas

acorporate officerdirector, ownerand the agerfor service of process fd&l Tejate, Inc.
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which owns and operates the RestaurdRiley De¢. Ex. 2 Valencia Declf 2) Sheis
alsolisted as the owner of the Restaurant on the liquor licanden theCity of
Escondido Business LicenfRiley Decl Exs. 4, 5.) These facts are sufficient to
establish Valencia had the right and ability to supervise the violation, and a strong
financial interest thereinSeeJ&J Sports Productions, Inc. v. Mikha2D16 WL
2984191, *2 (C.D.Cal. 2016) (finding individual defendants liable because as “n&n
and registered agent of Vape Escape, LLC, they had “a right and ability to supervi

violation and a strong financial interest therein.”). Accordingly, the Court finds ale

Is liable for the Restaurant’s violation of section 605(a).

C. Conversion

G&G also seeksummary adjdication that Defendants are liable for conversion.

To prevail on a conversiorount G&G must establish the following elements:

(1) plaintiff's ownership or right to possession of the property at the time of th
conversion;

(2) defendat's conversiorof plaintiff's propertyby a wrongful act or disposition
and

(3) damages.

Tyrone Pac. Intern., Inc. v. MV Eurychili, 658 F.2d 664, 666 (9th Cir. 1980th the
federal and state statutes recognize the property interest inherent in satellitediroad

transmissions and treat the unauthorized receipt of television signals 4sEhefcTV
Inc., 545 F.3d at 848 (citing7 U.S.C. § 605(sgndCal.Penal Code § 593d(a)

As set forth abovghere is no dispute G&G had the exclusive distributiontsigh
to the ProgranDefendants did not purchase a licensshiowthe Progranat the
Restaurantand thathe Program was shown on the Restausaelievisions.
Additionally, Defendants do not dispuBXG’s contention thait suffered damages as §
result of Defendast conduct (See GagliardAffidavit 112, 19) Accordingly,

Defendants are liable t6&G for conversion of its Progna.
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IV. CONCLUSION & ORDER

For the reasons discussed above, the CGABRANTS G&G’s motion for partial
summay judgmenfDoc. 16] and firds DefendarstLucina Contreras Valencia and El
Tejate, Inc.liable undercount 1 (violation of 47 U.S.C8 605) and count 3 (conversior

IT IS SO ORDERED.
Dated: June 19, 2019

H 1‘,1 T ;)mas J. Whelgm
Unxted States District Judge
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