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Bank of America, N.A. Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

NICOLE BARVIE and JEFFREY Case No.:18-CV-449-JLS (BGS)
HERMAN,
Plaintiffs| ORDER GRANTING DEFENDANT'S

MOTION TO DISMISS
V.

BANK OF AMERICA, N.A., (ECF No.11)
Defendant,

Presently before the Court is DefendBanhk of America, N.As Motion to Dismisg
(“Mot.,” ECF No. 11). Also before the Court is Plaintiffs Nicole Barvand Jeffrey
Herman’s Response in Opposition to thetidn (“Opp’n,” ECF No. 12) and Defendant
Reply in Support of the btion (“Reply,” ECF No. 14.) The Court vacated oral argun
on the Motion and took the matter under submission without oral argunte@f No. 13
Having considered thgarties’ arguments and the law, the Court rules as follows.

BACKGROUND

Plaintiffs gave birth to a child (“Baby Herman”) and subsequently opened
savings account with Defendant in the baby’s nafB€F No. 1 (Comgd.”) 1118-19.
Plaintiffs receive statements from Defendant regarding the acctuirff.20. Beginning

in April 2017, seven unauthorized charges were debited from Baby Herman’s accqg
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o $662.62 on April 4, 2017;

o $103.52 on August 4, 2017;

o $185.66 orOctober 4, 2017;

o $228.75 on November 6, 2017;

3 $352.98 on December 4, 2017;

o $180.58 on January 4, 2018; and
. $218.34 on February 5, 2018.

Id. T 25. In total$1,932.45wvas debited from Baby Herman'’s accaurd.  28.

Plaintiffs firstbecame aware of these chargeBebruary 2018, upon reviewing t
account detailsld. at { 30. Plaintiffésnformed Defendant, wbh refunded the withdraw
money to the accountd. 11 31 36 Defendantold Plaintiffs the money should have bg
withdrawn from a third party’s bank account ahdtthe withdrawals were in erroid.
11932-33.

Plaintiffs filed the present Complairgtileging: (1) violation of the Electronic Fuf
Transfers AC{“"EFTA”), (2) violation of the Rosenthal Fair Debt Collection Practices
("“RFDCPA”), (3) Negligence,(4) Conversationand (5) Trespass to ChattelsSee
generally Compl. Defendant moves to dismiss all clamwithout leave to amendSee
generally Mot.

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) permits a party to raise by motic
defense that the complaint “fail[s] to state a claim upon which relief can be grs
generally referred to as a motion to dismiss. The Court evaluates whether a ca
states a cognizable legal theory and sufficient facts in light of Federal Rule of
Procedure 8(a), which requires a “short and plain statement ofailhe sthowing that th
pleader is entitled to relief.” Although Rule 8 “does not require ‘cetafiectual
allegations,’ . . . it [does] demand more than an unadornediefeadantunlawfully-
harmedme accusation.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotimgll Atl.
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Corp. v. Twombly, 550 U.S. 544, 555 (2007)). In other words, “a plaintifbégation to
provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than labets
conclusions, and a formulaic recitation of the elements of a cause of action will n
Twombly, 550 U.S. at 555 (citindPapasan v. Allain, 478 U.S. 265286 (1986)). A
complaint will not suffice “if it tenders ‘naked assertion[s]’ devoid of ‘further fac
enhancement” Igbal, 556 U.S. at 677 (citinfwombly, 550 U.S. at 557).

To survive a motion to dismiss, “a complaint must contain sufficient factateér,
accepted as true, to ‘state a claim to relief that is plausible on its fakge.{guoting
Twombly, 550 U.S. at 570kee also Fed. R. Civ. P. 12(b)(6). A claim is facially plausi
when the facts pled “allow the court to draw the reasonable inference thatahdaafis
liable for the misconduct alleged.fgbal, 556 U.S. at 677citing Twombly, 550 U.S. a
556). That is not to say that the claim must be probable, but there must be “mors
sheer possibility that a defendant has acted unlawfullg.” Facts “merely consister
with’ a defendant’s liability” fall short of a plausible entitlement to reliéd. (quoting
Twombly, 550 U.S. ab57). Further, the Court need not accept as true “legal conclug

contained in the complaintid. This review requires contespecific analysis involving

the Court’'s “judicial experience and common sendd.”at 678 (citation omitted).

“[W]here the wellpleaded facts do not permit the court to infer more than the
possibility of misconduct, the complaint has allegdmiit it has not ‘show[n}—‘that the
pleader is entitled to relief.Td.
ANALYSIS

l. Electronic Funds Transfer Act

Underthe EFTA, “anelectronic fund transfer from a consumer’s account initi
by a person other than the consumer without actual authority to initiate suchrteanuk
from which the consumer receives no benefit” is prohibited. 15 U.S.C. § 1693a(12

Defendant’s main argument for dismissal is that it is not a “person” and the
cannot be liable und&ection1693mof the EFTA Mot. at 9 (citingl5 U.S.C. § 1693
(“Except as otherwise provided by . . . section 1693h of thisamjeperson who fails t
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comply with any provision of this subchapter with respect to any consumesiliable to
such consume?)). According to Defendangectionl693h, entitled “Liability of Financig
Institutions” provides when a financial institution is liable. Mot. at 9 (citfrgedman v.
24 Hour Fitness USA, Inc., 580 F. Supp. 2d 98996 (C.D. Cal. 2008) (findinge&stion
1693m “provides for civil liability as against persons other than Giahmstitutions”).

Defendannotes that Plaintifs do not reference this section in their Complaint, nor ¢

they allegethat Defendant violated this sectiorMot. at9. Indeed,Defendant explains

“Section1693m‘is not a basis of liability under the statuiat simply provides ar
enforcement mechanism for other provisidndd. (quotingl.B. ex rel. Fife v. Facebook,
Inc., 905 F. Supp. 2d 989, 1006 (N.D. Cal. 2012 fact, Defendant notes, the court
[.B. dismissed the plaintiffsclaims under Section 1693m fdiiling to allege which
provision of the EFTA had been violated. Mot. at 9 (citiuigy, 905 F. Supp. 2d 4007).

Assuming Plaintiffs intended to assert a claim ung@ection1693h, this statut
providesthat “a financial institution shall be liable ta consumer for all damag
proximately caused by. . the financial institution’s failure to make an electronic ft
transfer, in accordance with the terms and conditions of an account, in thet aoroaint
or in a timely manner when properly instructeddo so by the consumér 15 U.S.C.
8 1693h. Here,however, Raintiffs haveneitherprovided the “terms and conditions”
Baby Herman’s accoumor assedd thatDefendant failed to make an electronic fu
transfer in accordance with those terms amtdions

In their Opposition, Plaintiffs assetthat they allege Defendant violateBection

1693e(a)pnd merely seek relief und8ection1693m. Opp’mt 18 (citing Compl.  73).

Section 1693e(a) provides when a preauthorized electronic fund transfiee @athorizec

and stopped by a consunebDefendants point tSection 1693a(12)which provides the

! Defendant argues that Plaintiffs improperaise new arguments in their Opposition by referring

preauthorized electronfand transfers in violation of Section 1693%ee Replyat 7. Plaintiffs do allege

in their Complainthoweverthat Defendant alatedSection 1693eSee Compl. 173. It appears Plaintiff
are arguing that Defendant violated this section because the electronic fufet tneassmade withoy
Plaintiffs’ preauthorizationwhichis equivalent to arguinthatthe transfer was unauthped.
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term “unauthorized electronic fund transfer” does not include a fundférahshich
constitutes an error committed byi@ancial institution.” Reply at2-3.
Without further factual allegationsor even an allegation as to which provisior

the EFTAallegedlywasviolated—Plaintiffs fail to state a claim for this cause of acti

See Nordberg v. Trilegiant Corp., 445 F. Supp. 2d 1082, 1095 (N.D. Cal. @00

(“[P]laintiffs’ broad averments of violations of the EFTA are inadequate andheir
claims must be amended to make specific reference to the portions of tipemethich
they intend to rely). The CourtthereforeGRANTS Defendant’'s Motion. Although th
Court harbors reservations that Plaintiffs will be unable to plead an unauthorized ele
fund transfer given their admission that the unauthorized charges here were the
Defendant’s errorsee Compl. 1 3233; see also 15 U.S.C. § 1693a(12) (“[T]he ter
‘unauthorized electronic fund transfer’ . . . does not include any electronic fund trans
which constitutes an error committed by a financial institution.”), the Court will prg
Plaintiffs the opportunity to amend aBiSMISSES WITHOUT PREJUDICE their first
cause of action.
Il.  Rosenthal Fair Debt Collection Practices Act

The RFDCPA is the California state equivalent of thi BebtCollectionPractices
Act(“FDCPA”). SeeCal. Civ. Code § 178&. seq. The RFDCPA “mimics or incorporaté
by reference the FDCPA's requirements . . . and makesabiaihe FDCPA'’s remedié

for violations.” Riggs v. Prober & Raphel, 681 F.3d 1097, 1100 (9th Cir. 2012). T

RFDCPA states thidevery debt collector collecting or attempting to collect a const

In their Opposition, Plaintiffs cite tBark v. Webloyalty.com, Inc., 685 Fed. App’x. 589 (9th Cir. 2017).

See Opp’n at 7. InPark, the Ninth Circuit determinethatthe plaintiff had pled a plausible EFTA cla
when he clicked on a button to receive a coupon, but instead unknowingly transferred rgg
information to an unknown company. In arguthgtthis case supportbeir position, Plaintifé state it is
sufficient to allege an unauthorized electronic fund transfer when one allegdsnal@htpermitted arj
unauthorized “electronic fund transfer from a consumer’s account initiated byg@npeher than th
consumer without actual authority to initiate sudmngfer and from which the consumer receiveq
benefit.” Opp’nat6—7. The quoted language is simply the definition of an “unauthorized electroni
transfer.” See 15 U.S.C. § 1693(a)(12). The Court finds that thets and allegations iRark are
distinguishable from the present case #radPark does not support Plaintiffs’ position.
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debt shall comply with the provisions of Sections 1692b to 1692)" of the FDCPA.
Civ. Code §1788.17. To establish a violation of the FRDCPA, a plaintiff must(dhtve
defendat was attempting to collect ‘@onsumer debt (2) the cefendantwas a“debt

collector” (3) the paintiff was a “debtor,” and (4)the defendants collection activities

violated the FDCPA and thus the RFDCP%ee Cal. Civ. Code § 1788.17.

“Consumer debtis defined as money “due or owing or alleged to be due or g
from a natural person by reason of a consumer credit transaction.” Cal. Civil
8§ 1788.2f). A “debt collector” is &ny person who, in the ordinary course of busin
regularly, on behalf of himself or herself or others, engages in debt collec@ah Civ.
Code 81788.4c).2 “Debtor” means & natural person from whom a debt collector s¢
to collect a consumer debt which is due and owing or alleged to be due and owir
suchperson’. Cal. Civ. Code 81788.Zh). “Debt collection” is defined asahy act of
practice in connection with the collection of consumer deliisl. Civ. Code §1788.2b).

Defendant argues Plaintiffs are not “debfonsr is there any¢onsumer debthiere.
Mot. at 11. Defendant further arguakatthere are no allegations it engaged in any
collection activity on a debt owed by Plaintiffigl. Plaintiffs respond that they are debt
because when the unknown third party used funds from Baby Hermecount to pay
creditor, Plaintiffs “were alleged to be indebted to an unknown origieditor.” Opp’'n
at13. Plaintiffs also argughatthey may assert violations of the RFDCPA even thc
they did not owe a debtd. at14.

Here, Plaintiffs allege that an unknown third party owed a debt to an unk
creditor. Compl. § 22. Although “Plaintiffs have no connection to this debt and h:
knowledge as to wh] i[t] belongs,”id. § 40 Defendant debited several charges f
Baby Herman’s account “to satisfy the debt of a thpatty for which Plaintiffs bore n

responsibility.” 1d. §124-25, 41. There is no indication that Defendant communicat

2 “Person” covers not only a natural person but also a corporation and other entitie€ivQabde
§1788.2(Q).
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Plaintiffs at any time its belief that they owed a debt to Defendant on whiem@sft was

collecting. Instead, it appears only that Defendant acted at the direction of an un

third party to pay amounts to an unknown creditor.

Given these factshé law favors Defendant. It is wedktablished that a plaintiff

lacks standing tbring a cause of action under the RFDCPA when she does nairas
not alleged to owéhe debt.See, e.g., Inzerillo v. Green Tree Servicing, LLC, No. 13CV-
0601GMEJ, 2014 WL 6660534, ati* *6 (N.D. Cal. Nov. 24, 2014parents of mortgagq
who neverhad account with mortgagee and from whom mortgagor never agteiog
collect a debt lacked standing@gnchez v. Client Servs., Inc., 520 F.Supp.2d 11491153,
1155 n.3 (N.DCal.2007) (holding thatlaughter of cardholdevho did not owe the dek

at issueandwasnot otherwise obligated to pay the dets not d'debtof and therefore

lacked standinyg see also People v. Persolve, LLC, 218 Cal.App. 4th 1267, 1272 n.

know

e

r

—

It

174

1

(2013) (“Only the person who owes the debt or is otherwise obligated to pay the debt h

standing to assert violations under the [Rosenthal] Acf.”"Masuda v. Citibank, N.A., 38
F. Supp. 3d 1130, 11324 (N.D. Cal. 2014) (finding that plaintiff was a “debtor” wh
defendant bank called over 300 times attempting to collect a debt that plaintiff did
fact owe). Although the Court questions Plaintiffs’ ability to curasthllefectin its
RFDCPA claim the Court will provide Plaintiffs the opportunity to amend
DISMISSES WITHOUT PREJUDICE their second cause of action.
lll.  Negligence

The elements of a negligence cause of action are (1) duty; (2) breach o
(3) causationand (4) damageskKoepke v. Loo, 18 Cal. App. 4th 1444, 14489 (1993),
The parties agree that Defendant’s duty of care arises from the contract betweelam
and Plaintiffs see Reply at 9 (citing Opp’n at 15)although Defendant argues th
“Plaintiffs identify no contractual duty that [Defendant] allegedly failed to upholdt.
at 12, and that “Plaintiffs do not allege that they have been damaged” because “the
that [Defendant] has restored all funds debited from the Accoudt.at 13. Plaintiffg
counter that Defendant “blatantly ignored the ‘danger signals’ that [tlevarg]

18-CV-449JLS (BGS)

ere

not i

and

f dut

efen
at

M
2y ad




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

transactions were not the intended transactions,” Opp’n at 16 (édifegv. United Cal.
Bank, 141 Cal. App. 3d 541, 556 (1983)), and that Plaintiffs have suffered damage
form of “severe emotional distress, loss of access to Baby Herman’s account amait
illegally taken, lost wages in dealing with this situation, and inconveniemndeat 16-17.

Here, rather than pointing to specific coattual duties breached by Defend:
Plaintiffs point to various, unspecified duties Defendant owed “to Plaintiffs purguthe
EFTA[] and RFDCPA.” See Compl. 1 8482. Those claims, however, have b
dismissed. See supra Sections | and Il.Furthe, the law is clear thaDefendant is unde
no duty to supervise the activity of Plaintiffs’ accoun&e, e.g., Ghlachi v. U.S. Bark,
N.A., No. CV 146619 PSG (CWKx), 2015 WL 12655411, at *8 (C.D. Cal. Apr. 29, 2
(“[T]here is no implied duty to supervise account activity or to inquire into the purpo
which the funds are being used.”) &tion omitted; Chazen v. Centennial Bank, 61 Cal.
App. 4th 532 (1998) (“The relationship of bank and depositor is founded on ¢pwtnah
. . . does not involve any implied duty to supervise account activity or to inquire in
purpose for which the funds are being used.”). Plaintiffs and Defendant appeare
that, absent allegations of specific “danger signals” or “red flags” indicative ofergk
stemming from the debits from Baby Herman'’s account, Plaintiffs fail to allege bre
any duty owed by Defendangee Opp’n at 16 (citingloffe v. United Cal. Bank, 141 Cal.
App. 3d 541, 556 (1983)); Reply at-2id.

The Courtfinds such allegationsatkinghere See Reply at 11 (“Plaintiffs preser
no facts that the transaction in question should have put [Defendant] on alert thna i

not authority. Plaintiffs also provide no facts demonstrating ‘suspicious circumstan¢

see also QDOS Inc. v. Sgnature Fin., LLC, 17 Cal. App. 5th 990, 100(2017) (no reg
flags where merchant receives payment for merchandisegh a check from a person
entity other than its customergview denied (Mar. 14, 2018)Rodriguez v. Bank of W.,
162 Cal.App. 4th 454, 4662008) (no red flags when a baskcustomer opens up
account in a name other than hemgvKaren Kane, Inc. v. Bank of Am., 67 Cal.App. 4th
1192,1198-99, 120203 (1998) (no red flags when a chexshing business’custome
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presentsa check endorsed by hand rather than with a siamphen a checkashing
business’s customer seeks to cash a bustodsssiness check)Software Design &
Application, Ltd. v. Hoefter & Arnett, Inc., 49 Cal.App. 4th 472,483(1996) (no red flag
when abrokerage firms customer has frequent transactions involving large sur
money)

It also appears likely that Plaintiffs’ negligence claim is precluded by the eco
loss doctrine, under which “plaintiffs may recover in tort for physical injury to pers
property, but not for ‘purely economic losses that may be recovered in aat@dtion.™
Lusinyan v. Bank of Am., N.A., No. CV-14-9586 DMG (JCX), 2015 WL 12777225, at
(C.D. Cal. May 26, 2015)quoting SF. Unified Sh. Dist. v. W.R. Grace & Co., 37 Cal.
App. 4th 1318, 1327 (1995)) (citinginkler v. Apple, Inc., No. 5:13-CV-05332-EJD,
2014 WL 4100613, at *6 (N.D. Cal. Aug. 20, 20t 4¥e also Kalitta Air, LLC v. Cent.
Tex. Airborne Sys, Inc.,, 315 Fed.App'x 603, 605 (9th Cir. 2008) (“In actions f
negligence in California, recovery of purely economic loss is foreclosed in thecalu;
(1) personal injury, (2) physical damage to property, (3) a ‘special relationship’ e)
between the parties, or (4) some other common law exception to the riiel9sinyan,
an anonymous callgoresenting himself as the piéif, called the defendant bak two
separate dateequesting that thousands of dollarswaee transferredfrom plaintiff's
accountto the U.S. Money Reserve, Inc., whitten fulfilled orders for precious mete
using the funds and shipped the ordersaddresses different than the plaintiff's ho
address.2015 WL 12777225, at *1. The court concluded that the plaintiff's neglig
claim against the defendant bank was precluded by the economic loss doctrine beg
plaintiffs could “[Jnot allege facts showing noneconomic lodsl”at *4.

Here, as irLusinyan, Plaintiffs only allege facts showirgat most—that Defendan
failed to act with reasonable care in its transactions with its customers, which is an
term in the contract betweehet bank and its depositofsee id. (citing Chazen, 61 Cal.
App. 4that 543). Accordingly, Plaintiffs’ negligence cause of action is barred by

economic loss doctrine.
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Although the Court believes it unlikely that Plaintiffs can amend B&mplaint to
cure these deficiencies, the CADIEMISSES WITHOUT PREJUDICE Plaintiffs’ third
cause of action for negligence.

IV. Conversion and Trespass to Chattels

BecausePlaintiffs hawe withdrawn these claimssee Opp'n at 17, theyare

DISMISSED WITHOUT PREJUDICE.
CONCLUSION

For the foregoing reasons, the CoGRANTS Defendant’s Motion to Dismig
(ECF No. 11) andISMISSES WITHOUT PREJUDICE Plaintiffs’ Complaint (ECH
No. 1) in its entirety. The CouGRANTS Plaintiffs leave to amentheir Complaint.
PlaintiffsMAY FILE an amended complaint on or before thirty (30) days of the elec

docketing of this OrderShould Plaintiffs choose not to file an amended complaint by

time, this case shall be dismissed and the file closed.
ITIS SO ORDERED.

4

on. Janis L. Sammartino
United States District Judge

Dated: September 21, 2018
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