Harper Cong

© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~N1 oo 00O DN N =R O O 0O N O 10DN 0O N RO

ruction Company, Inc. et al v. National Union Fire Insurance C...of Pittsburgh, PA et al Do

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

HARPER CONSTRUCTION Case N018-cv-0047EBAS-NLS
COMPANY, INC.; HARPER
MECHANICAL CONTRACTORS, LLC,| ORDER GRANTING:

Plaintiffs,
(1) JOINT STIPULATION (ECF
V. No. 61); and

(N:gugﬂﬁb l(J)IEIS:;I--lI—ZéIEEIQNGS:F?:NCE (2) JOINT MOTION FOR ENTRY OF
o JUDGMENT UNDER RULE 54(B)

Defendant.| AND FOR STAY OF ACTION (ECF
No. 65)

AND RELATED COUNTERCLAIM

This action arises from an insuranceverage disputdetweenthe Plaintiffs-
insured and Defendaninsurer In the Orderdated March 282019,the Court grante
Defendaninsurets motion for partial summary judgment, finding th¢fendantowed

no duty to defend or indemnify Plaintiffs undere primary commercial general liabilit

insurancepolicy at issue (ECF No. 30.)The partiediled a joint stipulation (ECF No. 61

and movedfor an entry of final judgmenunder Fed. R. Civ. P. 54 las to the Court’s
March 28, 2019 Order(ECF No. 65.)
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Plaintiffs seek tovoluntarily dismiss with prejudice their remaining clains

intentional misrepresentation, negligent misrepresentation, promise without int
perform, and reformation based on frauand appeal the Court’'s March 28, 2019 Or
(ECF No. 6lat 3) The prtiesstipulate thathe Court’sruling thatDefendantiackeda
duty to defend or indemnifiglaintiffs mademost ofDefendant’sounterclains moot, apart
from its third counterzlaim on the wrapup exclusiot (ECF No. 65at 5.) In thatlaim,
Defendant argues th#te absolute wrapp exclusion to the primary policy applies
nullify any duty to defend or indemnify that may exist under the primary insurance.j
Partiesagree that the sole remaining counterclaim would also be madtif, on appeal
the Court’'sMarch 28, 2019 Ordas affirmed (ld.)

“[T] he court may direct entry of a final judgment as to one or more, but fewe

all, claims or parties only if the court expressly determines that there istmegaen for

delay” Fed. R. Civ. P. 54(b). The court “must take into account judicial administ
interests’in ruling on the Rule 54(b) motiorCurtiss-Wright Corp. v. Gen. Elec. Co., 446
U.S. 1, 8 (198Q) Here,the equities do not show a just reason for dedad it is in the
interest of sound judicial administration for the Court to direct an entipalfjudgment
as to the Court’'s March 28, 2019 Ordétlaintiffs have stipulated to voluntarily dism
the remainder of their claimg~or the Court to reactie third counterclaimvould be to
issue an advisory opinig@sit is unnecessary to rule avhethersomeexclusion applie:
to a duty that the Court has found not to exist. In other words, there is nothing k&
Court to do, other than to cledetway for the appeal.

Having so foungdthe joint stipulation (ECF No. 61) and the joint motion (ECF
65) areGRANTED. In addition, the CourSTAY Sthis action as to all parties and clai
pendingresolution of theappeal
I
I

! Defendant refers tthis claim as its “Third Cause of Action (Declaratory Relief Regarding the
Absolute Wrap Exclusion).” (ECF No. 4 at 21-22.)
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Accordingly, the Court directs the clerk to:

1. Dismiss with prejudice Plaintiffs’ claims for Intentional Misrepresentation,

Negligent Misrepresentation, Promise Without Intent to Perform, |and

Reformation;

2. Enter final judgment in favor of Defendant pursuant to Fed. R. Civ. P. 54(b) a:
to the Court’s March 28, 2019 Order granting Defendant’s motion for partial

summary judgment (ECF No. 3@nd

3. Administratively close the present action pending app&ad Deesv. Billy, 394
F.3d 1290, 1294 (9th Cir. 200@)olding that[a]n order administratively closing
a case is a docket management tool that has no jurisdictional effelis not
appealable

ITISSO ORDERED.

DATED: September 18, 2020 f:;_g'ﬂ,(.-f'fef-_ 4 J"/J ,-.1_;( r
Hon'. Cvynthia Bashant
United States District Judge
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