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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

WILL ARD RICHARD STROUD, JR. Case No0.:18-CV-515JLS(MDD)
Plaintiff,
ORDER GRANTING MOTIONTO
V. DISMISS
SHERIFF WILLIAM D. GORE, et al.
Defendang. (ECF Na 17)

Presently before the Court is Defendants Sheriff William D. Gore and Sergea
Michalke’s (the “Responding DefendantdV)otion to Dismiss First Amended Compla
(“FAC”") (“Mot.,” ECF No. 17). Also before the Court atfee Respondindpefendants
Notice of Lack of Opposion to (ECF No. 23), Plaintiff's Response in Opposition
(“Opp’'n,” ECF Na 25), the RespondingDefendants’ Reply to Plaintiff's Opgdion to
(“Reply,” ECF No. 26) and Plaintiffs sscond Opposition t¢‘SurReply,” ECF No. 29)
the Motion. The Court vacatethe hearingon the Motion and took the matter ung
submission without oral argumerfECF No.22. After considering the Parties’ argume
and the law, the CouBRANT Sthe Respondin@efendants’ Motion.

BACKGROUND
On March 13, 2016 at approximately 8:30 p.m., Plaintiff was walking in the p3

lot of the George Bailey Detention Facility to visit a family member. FAC, ECFLBQ.

at 2. Defendantstopped Plaintffand requested that he provithem withidentification,
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which he did.ld. They also asked Plaintiff what he had previously been arrested for,
Plaintiff told them. Id. Defendantghen informed Plaintiff that he would need to sub
to a searchfdis person and vehicle before he would be allowed to continue with hig
Id. Plaintiff declined. Id.

At that point, eight to ten San Diego County Sheriff's Deputies grabbed Plaint
slammed him against a vehicle in the parking Idt.at 3. Although Plaintiff begged tH
officers to stop, thecontinued to smash his face against the vehicle and to twist his
behind his backld. Because Plaintiff had been holding his phone when the attack
the phone fell to the groundd. The officers then threw Plaintiff to the ground, wh
they “jumped on his back with their knees” and handcuffed hdn.One officer jumped
on the handcuffs, injuring Plaintiff's wristdd.

Plaintiff could not feel his hands and told the officers that he was in a great ¢
pain. Id. The officers asked Plaintiff whether he required medical attentcbnPlaintiff
told them that he did.ld. The officers called the paramedics, who briefly exam
Plaintiff and informed him that he had no broken bonés. Nonetheless, Plainti
continues to suffer nerve damage to his wrists and lower bdcét 8.

Plaintiff was then arrested for being drunk and disorderlynaasplaced in the bac
of a patrol car for over an hotsefore being trasported to jail, during which time tf
numbness in his hands worsendd. at 3. Although he repeatedly asked the defend
to loosen his handcuffs, they did not do $&b. Plaintiff also asked repeatedly for his ¢
phone, but the officers told thetimat they had no idea what had happened tiditat 4.
Plaintiff was not given a toxicology or sobriety test, despite requesting one e
officers. Id. After Plaintiff's arrest, the officers then searched his vehicle withou
consent.ld.

After Plaintiff was released from custody the following day, March 13, 201
which time he returned to the George Bailey Detention Facility to retrieve his vellic
Plaintiff asked a patrol officer in the parking lot whether his cell phone, which w4

logged as his property during the booking process, had been turnélaiosi and found|
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Id. The officer gave Plaintiff's contact information to Sergeant Rachalke, who calleq
Plaintiff a coupledays later to tell Plaintiff that the officers had no idea what had hapj
to Plaintiff's phone.Id. SergeanMichalke told Plaintiff that a phone was found on
ground but that it belonged to one of the officers, and suggested that Fligendifclaim
with the Sheriff's Department for the loss of his pholieat 5. Plaintiff’'s phone had co
$900 dollars and contained personal information and photographs that Ptantifht
replace. Id. at 4. Ultimately, the Sheriff's Department refused Plaintiff’'s claim bec:
the cell phone bill was in Plaintiff's sister’'s name, not his ovehat 6, 8.

SergeanMichalke also told Plaintiff thaSergeanMichalke did not believe tha
Plaintiff had beerunderthe influence of drugs or alcohol on the night of Plaintiff's arf
but thatSergeanMichalke agreed tdgo along witli the other two officeren charging
Plaintiff with public intoxication Id. at 5. Although Plaintiff was originally arrested 1
public intoxication, he was later charged with resisting arrest.Plaintiff was found no
guilty at trial. Id. at 7. SergeanMichalke did not testifyat the trial Id.

On March 9, 2018, Plaintiff filed this action pursuant to 42 U.S.CO83 agains
Sheriff William D. Gore, Detective Lizarraga, Sergeant Mi&e, Detective Oshea, a
the City of San Diego Paramedics ServicBeeECF No. 1. Plaintiff was granted lea
to proceedn forma pauperisseeECF No. 4, and the United States Marshals $e
served Sheriff Gore and Sergeant Michalke on April 27, 2@&ECF Nos. 6, 10. Th
Sheriff’'s Office refused to accept service on Detectives Lizarraga and OghdaeCity
of San Diego Paramedics Servic&eeECF Nos. 79.

The Respondin@efendantdiled a motion to dismiss Plaintiff's original compla
on May 18, 2018.SeeECF No. 11. After the Court granted Plaintiff leave to file
operative First Amended ComplaisgeECF Nos. 14, 15, the Court denied as moot
prior motion to dismissSeeECF No. 16. The instant Motion followed on June 4, 2(
SeeECF No. 17.
111
111
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Plaintiff's First Amended Complaint adds as defendants Detective M. Snq
Deputy K. Racineand Paramedic E. Lancasteé3ee generaljECF No. 15. No attemj
has been made to serve these defendants ostrvre Detectives Lizarraga or SHea.

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) permits a party to f@aysenotion the
defense that the complaint “fail[s] to state a claim upon which relief can be grg
generally referred to as a motion to dismiss. The Court evaluates whether a cg
states a cognizable legal theory and sufficient facts in lightedeifal Rule of Civi
Procedure 8(a), which requires a “short and plain statement ofaiihe sthiowing that th
pleader is entitled to relief.” Although Rule 8 “does not require ‘cetaflactua
allegations,’ . . . it [does] demand more than an unadothedefendantuunlawfully-
harmedme accusation.Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotirell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007)). In other words, “a plaintiff's obligatio
provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than labets
conclusions, and a formulaic recitation of the elements of a cause of action will n
Twombly 550 U.S. at 555 (citingPapasan v. Allain478 U.S. 265, 286 (1986)).
complaint will not suffice “if it tenders ‘naked assertion[s] devoid of ‘further fag
enhancement” Igbal, 556 U.S. at 677 (citingfwombly 550 U.S. at 557).

To survive a motion to dismiss, “a complaint must contain sufficient factual
accepted as true, to ‘state a claim to relief that is plausible on its fakek.{fuoting
Twombly 550 U.S. at 570kee alsd-ed. R. Civ. P. 12(b)(6). A claim is facially plausi
when the facts pled “allow the court to draw the reasonable inference thatehdaefig
liable for the misconduct alleged.fgbal, 556 U.S. at 677citing Twombly 550 U.S. a
556). That is not to say that the claim must be probable, but there must be “mor¢

! Plaintiff's First Amended Complaint lists “Detective B. Shea” rather than “Deteclishea as a
defendant. Because the U.S. Marshals Service reported that the ShéifitBsh@d no detectives wit
the last name OshesgeECF No. 7, the Court assumes that this is a correction and that these def
are the same individual.
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sheer possibility that a defendant has acted unlawfullg.” Facts “merely consistent

with’ a defendant’s liability” fall short of a plausible entitlement to reli&d. (quoting

Twombly 550 U.S. at 557). Further, the Court need not accept as true “legal concl

contained in the complaintd. This review requires contespecific analysis involving

the Court’'s “judicial experience and common sendd.”at 678 (citation omitted).

“[W]here the welipleaded facts do not permit the court to infer more than the
possibility of misconduct, the complaint has allegduit it has not ‘show[n}—‘that the
pleader is entitled to relief.”ld.
ANALYSIS

Plaintiff alleges four causes of action: (1) excessive force, (Bwinl seizure
(3) unlawful arrest and unlawful detention, and (4) malicious prosecuied~AC at 11
12; SurReply at 915. Because Plaintiff does not specify in his FAC which caus
action are alleged against which Defendants, the Court assumes that all causes
are alleged against every Defendant.

1sion

mere

es of

of ac

The Responding Defendant®ve to dismiss Plaintiff's First Amended Complaint

pursuant to Rule 12(b)(6) on the grounds that Plaintiff's complaint does not compl

y wit

Federal Rule of Civil Procedure 8, Sheriff Gore was not personally involved in theiia¢cide

andit is unclear what actions Sergeant Michalke took that violated Plaintiff's coroatiditi

rights? See generallilot. at 5-10.
111
I

2 The Responding Defendants also requsestReply at 2, that the Court disregard Plaintiff's 4fited
Opposition, which was acceptadnc pro tun®n discrepancySeeECF No. 24. Plaintiff responds th
he “filed the opposition to [the Responding] Defendants’ motion to dismiss only byatesefathe
procedure and by sheer luck” because “Plaintiff had no idea that each pleadirogp masponded to in
timely manner.” SuReply at 5. In light of Plaintiff's pro se status and the circumstances, thé

believesthat disregarding Plaintiff's Opposition would be inapproprié&ee, e.gHaynes v. R.W. Selly

& Co., 338 F. App’x 694, 695 (9th Cir. 200€)nding that district court erred in dismissing action

at

a
Cour

for

failure timely to file an opposition where party wasepresented and “there was no argument or evigence

of prejudice to defendants”).
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l. Compliance with Federal Rule of Civil Procedure 8

Pursuant to Rule 8(a)(2), “[@]eading that statesclaim for relief must contain .a
short and plain statement of the claim showing that the pleader is entitledftd reéd.
R. Civ. P. 8a)(2) Rule 8(d)(1) reques that “[e]achallegation must be simple, concis
and direct.” Fed. R. Civ. P. 8(d)(1). The Responding Defendants argué® ldatiff’'s
First Amended Complaint is confusing and conclusory and fails to give the resp
defendants . .adequate notice of what patlar claims he is asserting against them,”
therefore request that “Plaintiff's First Amended Complaint . . . be dismissed puis
Rule 8.” Mot. at 6see alsdReply at 23.

Plaintiff counters that, as a pro se litigant, his pleadings aredorstrued liberally
seeOpp’n at 11 (citingerickson v. Pardush51 U.S. 89, 94 (2007)), and adds that “[i]lle
search constitutes a Fourth Amendment violation, Excessive Fbalse Arred,
Malicious Prosecution, Cruahd Unusual Punishment Constitutes an Eighth Amend
violation and Due Process and deprivation of Due Process Constitutes the Violatio
Fourteenth Amendment; and Plaintiff has illustrated each component of the law
Complaint.” Id. at 12-13. Plaintiff also claims that the Responding Defendamtgiment
“appears to be a legal ‘loophole’ that allows Defendants to petition the Court to dig
Complaint based on ambiguity and inadequacy.”-Fejply at 7.

Ninth Circuit precedent is clear that “[f]ailure, in an initial complaint, to set fortl
claim by means of a short and plain statement, as required by Rule 8(a)(2), is not &
for dismissal of an action with prejudice, since there are procedures avitaimerecting

a vague or prolix complaint,” such as a Rule 12(e) motion for a more definite stat

DeWitt v. Pai] 366 F.2d 682, 685 (9th Cir. 196@jiting Glus v. Brooklyn E. Dist.

Terminal 359 U.S. 231, 235 (1959)). It is only “[w]here a plaintiff persists in violg
Rule 8(a)(2), after being givean opportunity to replead,” that “dismissal may be prog
Id. at 685 n.1 (citingCorcoran v. Yorth347 F.2d 222, 223 (9th Cir. 196%Agnew v
Moody, 330 F.2d 868, 8AF1 (9th Cir. 1964)).

111
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Plaintiff's First Amended Complaint could be clearert@adis precise causes

action and against which particular defendants those causes of acicssarted.

Nonetheless, if the Responding Defendants truly believed that the First Am
Complaint was so defective as to fail to provide adequate notice as to what causes
were being asserted again them, their proper recourse was under Rule 12(e). T
therefore declines to dismiss Plaintiff's First Amended Complaint pursuant to
12(b)(6) for failure to comply with Rule 8(a)(2lectingnstead to address Plaintiff's Fit
Amended Complaint on the merits
1. Causesof Action Against Sheriff Gore
The Responding Defendants argue that any claims against Sheriff Gore n
dismissed because “[t]here are no factual allegations indicating Sheriff Gore wasdr
in the incident or even has awareness of its existence.” Mot. at 6. Plaintiff expliais
First Amended Complaint that he “has included the aforementioned named defeng
his complaint because Sheriff William Gore is the highest ranking officer in San
County Sheriff[']s Department thus he is responsible for the actions amlaibebf the
subordinate officers within his department.” FAC at 9. Plaintiff adds that “Shear#

of

lende
pf ac
ne Ci
Rule

st

nust

IVOIVe
5
jants

Dieg

G

has deputies within his department who act without regard to civil procedure andrizg|lifor

State regulations as it relates to having probable caussatoh and arrest an individt
without a justifiable reason and without following Federal and State rules as prescr
the Constitution of the United States of Americ&d’

As the Responding Defendants naeeMot. at 6, “[a] supervisor is onlydble for

constitutional violations of his subordinates if the supervisor participated in or ditbet

violations, or knew of the violations and failed to act to prevent them. There
respondeat superior liability under section 198Baylor v. Lig, 880 F.2d 1040, 1045 (9
Cir. 1989)(citing Ybarra v. Reno Thunderbird Mobile Home Villag23 F.2d 675, 680
81 (9th Cir. 1984)). Because such allegations are wholly lackingPlaintiff's First
Amended Complaint, the CoufBRANTS the Responding Defendants’ Motion g
DISMISSESWITHOUT PREJUDICE all causes of action against Sheriff Gore.
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[11. Causesof Action Against Sergeant Michalke

The Responding Defendants contend thitti§ientirely unclear what constitution
right under 8 1983 Plaintiff believed Sergeant Michalke violated” becausesfauyfic
allegations in the complaint involving Sergeant Michalke are confined to discu
regarding Plaintiff's cell phone” but “Plaintiff has . . . failed to g@et sufficient fact
supporting that Sergeant Michalke effectuated a constitutional injury” rather thg
“Sergeant Michalke attempted to assist Plaintiff in tracking down the allegedly lost’p
Mot. at 89.

As indicated above, Plaintiff alleges four causes of action: (1) excessive

al

SSion

Lv2)

n the

hone

force

(2) unlawful seizure, (3unlawful arrest and unlawful detention, and (4) malicious

prosecutionSed~AC at 11+12; SurReply at 3-15. Plaintiff explains in his First Amende
Complaint that he “has included Sergeant Paul Michalke in his complaint due tatt
that [Sgt. Michalke] is the contact person that was given to plaintiff after the plainti
subsequently released from jail the following day.” FAC atAr@dm the &ce of Plaintiff’s
First Amended Complaint, it appears that Sergeant Michalke was not among the
involved in the events alleged on March 12, 20b6tead Sergeant Michalke first enters
the scene “a few days” after Plaintiff was released from jail on March 13, 20EH
Sergeant Michalke “called [Plaintiff] at his place of employmeatiout Plaintiff's cell
phone. Seeid. at 4. Sergeant Michalke gave conflicting information about the fa
Plaintiff's cell phonesee id.at 4-5, and eventually suggested that Plaintiff file a cl
with the Sheriff's Departmensee id.at 5, which was deniedSee idat 6, 8. The Court
therefore concludes that, to the extent Plaintiff asserts hisssbnd or thirdcauses o
action against Sergeant Michalke, Plaintiff fails to state a claim because he allg
involvement by Sergeant Michalke in the use of fptike unlawful seizure of Plaintiff’
cell phone or Plaintiff's detention or arrest

With regard to Plaintiffourth cause of action for malicious prosecutitghe tort
has traditionally been regarded as a disfavored cause of’dmicause €ourts have lon(

recognized that the tort has the potentiainpose an unduéchilling effect on the
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ordinary citizenswillingness to report criminal conduct or to bring a civil dispute to cb
Sheldon Appel Co. v. Albert & Olike47 Cal. 3d 863, 872 (1988iting Babb v. Supet
Ct.,, 3 Cal.3d 841, 8471971);Jaffe v. Stonel8 Cal.2d 146, 159160(1941)) “Under
the governing authorities, in order to establish a cause of action for malicious pros
of either a criminal or civil proceeding, a plaintiff must demonstrtétzt the prior actior
(1) was commenced by or at the direction of the defendant and was pursued 1o
termination in his, plaintiff's, favor. .; (2) was brought without probable cause; and
(3) was initiated with malice.’'Sheldon Appel Cp47 Cal. 3cat871-72 (QuotingBertero
v. Natl Gen Corp,, 13 Cal.3d 43, 5(0(1974)) ¢€iting Rest.2d Torts 88 653681B(1977).
A defendant may lack probable cause where “he relies upon facts which he
reasonable cause to believe to be.trudangster v. Paetka®8 Cal. App. 4th 151, 16
(1998) The standard is objectivae id.(citing Sheldon Appel Cp47 Cal. 3d at 874F9),
and, “[ijln making its determination whether the prior action was legally tenable, th
court must construe the allegations of the underlying complaint liberally in a light
favorable to the malious prosecution defendantSangster v. Paetka68 Cal. App. 4th
151, 165 (1998jciting Leonardini v. Shell Oil C9216 Cal App. 3d 547,571(1989).
Here, Plaintiff alleges that Sergeant Michalke told Plaintiff thgaSergean
Michalke] did not believe that [Plaintiff] was under the influence of drugs of alcoh
the night of March 12, 2016[,] but only agreed to charge [Plaintiff] [with pt
intoxication] to go along with what the other two reporting officers who wanted to ¢
[Plaintiff] on these false chargesFAC at 5. Plaintiff was later charged with resisti
arrest.ld. He was eventually acquitted of the chargk.at 7. Even construing these fa
most favorable to Sergeant Michalke, the Court finds that the first two eleme
Plaintiff's cause of action are satisfied.
As for the third element, “[He ‘malicé element of the malicious prosecution t
relates to the subjective intent or purpose with which the defendant aaté@dchtimg the
prior action, and pastags establish that the defendant’s motivation is a question g
to be determined by the juty.Sheldon Appel Cp47 Cal. 3d at 874 (citinfuno v.
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Williams, 162 Cal. 444, 4501912);Rest.2d Torts § 681B(2)(bj1977). The California

Courtof Appealhasexplained:

[M]alice is present when proceedings are instituted primarily for
an improper purposeSuits with the hallmark of an improper
purpose are those in which: (1) the person initiating them does
not believe that his claim may be held valid; (2) the proceedings
are begun primarily because of hostility or ill will; (3) the
proceedings are initiated solely for the purpose of depriving the
person against whom they are initiated of a beneficial use of his
property; (4) the proceedings are initiated for the purpose of
forcing a settlement which has no relation to the merits of the
claim.

Sierra Club Found. v. Grahgn72 Cal.App. 4th 1135 1157(1999) (internal quotatior
marks and alteration omitted)

[B]y itself, the conclusion that probable cause is absent logically
tells the trier of &ct nothing about the defendansubjective
state of mind. . . [T]he presence of malice must be established
by other, additional evidence[f] ... [That evidencanust
include proof of either actual hostility or ill will on the part of the
defendant or a subjective intentdeliberately misuse the legal
system for personal gain or satisfaction at the expense of the
wrongfully sued defendant

Downey Venture v.MlI Ins. Co, 66 Cal. App. 4th 478, 4989 (1998)(footnote omitted)
Such allegations are missing hefdthough Plaintiff alleges that Sergeant Michal
accededto chargingPlaintiff with public intoxication to“go along with” two of the
arresting offices, seeFAC at 5, there is nallegationthat he did so out ainyhostility or
il will toward Plaintiff. Plaintiff's fourth cause of action against Sergeaithdlke musit
therefore fail.
Consequently, the CoutGRANTS the Responding Defendants’ MotiomdH
DISMISSES WITHOUT PREJUDICE Plaintiff's causes of action againStergean
Michalke.
111
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CONCLUSION
In light of the foregoing, the CouBRANT S Defendants’ Motion (ECF No. 17) ar
DISMISSES WITHOUT PREJUDICE Plaintiff's First Amended Complaint as
DefendantsSheriff William D. Gore andSergeant Paul MichalkeBecause the dismiss
Is without prejudiceRlaintiff MAY FILE a Second Amended Complaint within thirty (3
daysof the electronic docketing of th@@rder. Should Plaintiff fail to file an amended
complaint, dismissal of Plaintiff's claims as to Defendarheriff Gore andSergeant

Michalke shall bewith prejudice

The Court also notes that Plaintiff has failed to serve Defendants Detective
Lizarraga, Detective B. Shea, Detective M. Snelling, Deputy K. Racine, and Rural
Fire Paramedics Services E. Lancast€onsequently, the Clerk of the Co@#HALL
ISSUE a summons as to Plaintiff's First Amended Complaint (ECF No. 15)
Defendants anébrward it to Plaintiff along with a blank U.S. Marshal Form 28%e
Clerkof the CourSHALL PROVIDE Plaintiff with a certified copy of his First Amends
Complaint(ECF No. Bb) and a summons so that he may serve the Defend@mise he
receives this “IFP Package,” Plaint8BHALL COMPLETE Form 285 as completely af
accurately as possible, incind an address where Defendants may be found and/or s
to service pursuant to Civil Local Rule 4.1(c) and rahgit to the United States Marsh
according to the instructions the Clerkthe Courprovides in the letter accompanying
IFP package.Upon receipt of Plaintiff's completed Form 285, the U.S. Marshal tij
SHALL SERVE a copy of Plaintiff's First Ameted Complaint and summons ups
Defendants adirected by Plaintiff, with all costs advanced by the United Steeg28
U.S.C. 8 1915(d); Fed. R. Civ. P. 4(c)(3). Once they have been served, Def;
SHALL RESPOND to Plaintiff's First AmendedComplairt within the time provided b
the applicable provisions of Federal Rule of Civil Procedure 12(a).

Should Plaintiff elect to file a Second Amended Complaint, the Clerk of the
SHALL ISSUE a new summons and all parti@dALL ABIDE by the above procedur
111
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Failure timely to serveany unservedefendants may result in dismissalithout

prejudiceof Plaintiff's claims as to those Defendants.
ITISSO ORDERED.

£

on. Janis L. Sammartino
United States District Judge

Dated: November 27, 2018
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