Stroud v. Gqre et al Dog. 62

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
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WILL ARD RICHARD STROUD, JR. Case No0.:18-CV-515JLS (MDD)

Plaintiff,
ORDER GRANTING IN PART AND
V. DENYING IN PART DEFENDANTS’

COUNTY OF SAN DIEGO PLAINTIFF'S SECOND AMENDED
SERGEANTJESUS LIZARRAGA COMPLAINT

BENJAMIN SHEA SERGEANTPAUL

MICHALKE, and DOES 425,

Defendand.
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Presently before the Cowatethe Motions to Dismiss Second Amended Complaint
filed by Defendant Sergeant Paul Michalkést Mot.,” ECF No. 34)and Kirsten Racin
and Marc Snelling (“2nd Mot.,” ECF No. 4@pgether, the “Motions”} Also before the
Court arePlaintiff's Response irfOpposition to (1stOpp’n,” ECF No0.40), Defendants
Sergeant Michalke and the CoustyReply in Support of(“1st Reply,” ECF No.41),
Plaintiff's SurReply to (“1st SurReply,” ECF No0.43% the 1st Motion, as well as
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! Defendants County of San Diegile “County”) Sergeant Jesus Lizarragend Detective Benjamin
Shea joinedn the First Motion.SeeECF Nos. 35, 44.
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2 Defendants Lizarraga, tf@@ounty, Michalke, and Shea object to fiieg of Plaintiff's First SurReply
because “[n]either the federal rules nor the local rules permiti@giy’ and “no rationale was offered
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Plaintiff’'s Opposition to (“2nd Opp’si ECF No. 55), DefendantSnelling and Racirig
Replyin Support of(“2nd Reply,” ECF No. 58), and PlaintiffSurReplyto (“2nd Sur
Reply,” ECF No. 60Xhe Second Motion.The Court vacated the hearings on the Mot
and took the matters under submission without oral argument pursuant to Civil Loc
7.1(d)(1). SeeECF Nos. 38, 59. After considering the Parties’ arguments and the I3
CourtGRANTS IN PART AND DENIES IN PART Defendants’ Motios.
BACKGROUND 3

Onthe evening oMarch 13, 2016, Plaintiff was walking in the parking lot of
George Bailey Detention Facility to visit a family memb8AC § 8 A group of eight tc
ten Sheriff's Deputies, including Defendants Lizarraga, Shea, and Miclsitmped
Plaintiff and regested that he provideem with identification, which he didd.; see alsg
id. 1 10. One of hedeputiesalso asked Plaintiff whether he had been arrested in the
Id. § 11. Defendantghen informed Plaintiff that he would need to submit to acbeaf
his person and vehicle before he would be allowed to continue with hisldisiy § 12.
Plaintiff declined.Id. | 11.

At that point,the group ofdeputies grabbed Plaintdf armsand slammed hin
against a vehicle in the parking latl. 13 Although Plaintiff begged the officers to st(
they continued to twist his wrists behind his bacid then slammed him to the ground.
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19 13-14. While Plaintiff was on the ground, one of the deputies used his arm to apply

carotid restraint, whd two other deputies applied handcuffs so tightly that Pla

to justify an additional round of briefing and Plaintiff did not raise any new or persuagjuments.{

ECF No. 45a 1-2. “District courts have the discretion to either permit or preclude the filing of 3

ntiff

LS

reply.” Est. of Alvarado v. Tacketo. 13CV-1202 W (JMA), 2018 WL 1141502, at *1 (S.D. Cal. Mar.

2, 2018) (citinglohnson v. Wennghlo. 08CV-1798-L (JMA), 2009 WL 1161620, at *2 (S.D. Cal. A
28, 2009)). Here, the Court accepted Plaintifisst SurReply on discrepancy.SeeECF No. 42,
Accordingly, the CourOVERRULES AS MOOT Defendant’sobjection.

3 The facts alleged in Aiff’s Second Amende@omplaint (‘SAC,” ECF No.32) are accepted as tri
for purposs of the Motions to Dismiss See Vasquez v. Los Angeles Cit§7 F.3d 1246, 1249 (9th C
2007) (holding that, in ruling on a motion to dismiss, the Court must “aetlematerial allegations g
fact as true”).
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“screamed out in pain and pleaded with the Deputies to stdp{ 14. This went on fg
several minutesld. T 16%

Plaintiff's hands were numb and throbbintd.  18. Consequduyt the officers
asked Plaintiff whether he required medical attention 17. Plaintiff told them that h¢

did. Id. The officersthereforecalled the paramedics, wHhbriefly” examined Plaintiff

and informed him that he had no broken bonds. Plaintiff alleges that this medical ajid

was inadequate because noays were takenld.

Plaintiff was then arrested for being drunk and disorderlynaasplaced in the bac
of a patrol car for over an hotwefore being transported to jail, during which time
numbness in his hands worsenetd. 1 19-20. Although he repeatedly asked {
defendants to loosen his handcuffs, they did not doldof 19. Plaintiff also aske
repeatedly for his cell phonbut thedeputies told them thathey had no idea what hi
happened to itld. Plaintiff was not given a toxicology or sobriety test, despite reque
one from the officersld. § 21.

Plaintiff was released from custody the following day, March 13, 2016, at \
time he returned to the George Bailey Detention Facility to retrieve his vehicl§ 22.

Plaintiff asked a patrol officer in the parking lot whether his cell phone, wiaidhotbeen

logged as his property during the booking process, had been turnekaiogi and found|

|d. The officertook Plaintiff's contact informatiomnd gave ito Sergeant Paul Michalk
who called Plaintiff a couple days lateld. § 23. During one of their several teleph

conversationsSergeanMichalke suggested that Plaintiff file a claim with the Sher

Department for the loss of his phonkl. § 25 After Plaintiff filed the claim, however

Sergeant Michalke claimed that the phone that had been retrieved from the
belonged to onef his fellow officers.Id.
111

4 Plaintiff's Second Amended Complaint does not contain a paragraph 15. For easenteefbe Cour
refers to the paragraphs as numbered by Plaintiff.

3
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SergeanMichalke also told Plaintiff thaSergeanMichalke did not believe tha

At

Plaintiff had beemunder the influence of drugs or alcohol on the night of Plaintiff's arest

but thatSergeanMichalke agreed tdgo along with the other two officeren charging
Plaintiff with public intoxication Id. § 24 Although Plaintiff was originally arrested f
public intoxication,id. § 20, he was later charged with resisting arrikty] 27. Plaintiff
was found not gity at trial. I1d.

On March 9, 2018, Plaintiff filed this action, in pro parsuant to 42 U.S.C.B83

againstSheriff William D. Gore, Detective Lizarraga, Sergeant Michalke, DeteShea,

and the City of San Diego Paramedics ServiceseECF No. 1. Plaintiff was grante

leave to proceeih forma pauperisseeECF No. 4, and the United States Marshals Se
served Sheriff Gore and Sergeant Michalke on April 27, 2@E2ECF Nos. 6, 10. Th
Sheriff’'s Office refused to accept service@etectives Lizarraga artshea and the City G
San Diego Paramedics Servic&eeECF Nos. 79.

Defendantdiled a motion to dismiss Plaintiff’'s original complaint on May 18, 2(
SeeECF No. 11.The Court granted Plaintiff leave to fégFirst Amendd Complaintsee
ECF No. 14,in which Plaintiff adeéd as defendants Detective M. Snelling, Deputy
Racine, and Paramedic E. Lancasteee generalfleCF No. 15.Consequently, the Cou
denied as moot the pending motion to dismsse ECF No. 16, folleving which
Defendants Sheriff Gore and Sergeant Michalke filed a motion to dismiss Plaintiff’
Amended Complaint on June 4, 2018eeECF No. 17. The Court granted theiotion
dismissing Plaintiff's First Amended Complawithout prejudice.SeegenerallyECF No.
30.

On December 26, 201®@Jaintiff filed the operativeSecondAmendedComplaint,
which dropped as defendant®aramedic E. Lancast&herriff Gore Deputy Racine, an
Detective Snellingoutadded unnamebDoe Defendants-25. SeegenerallyECF No.32.
On January 9, 2019, Sergeant Michdlled the First Motion. See generallfECF No. 34
The County joined in the First Motion on February 1, 20%6e generalfeCF No. 35.
111
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The U.S. Marshals Service seni@dfendants Shea, Lizarraga, Racine, and Sne
betweerMarch 27, and April 22019 SeeECF Nos. 4450. OnApril 9, 2019, Defendant
Lizarraga and Shea joined in the First MotioBeeECF No. 44 On April 12, 2019,
DefendantsRacine and Snellindgjled the Second Motion See generalfECF No. 46
Plaintiff filed a Notice of Errata on May 9, 2019, which was accepted by the Co
discrepancyseeECF No. 52, and in which Plaintiff noted that he had inadvertently on
Defendants Racine and Snelling from the caption of his Second Amended Confixa
ECF No. 53.

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) permits a party to raise by motic
defense that the complaint “fail[s] to state a claim upon which relief can be grs
generally referred to as a motion to dismiss. The Court evaluates whether a ca
states a cognizable legal theory and sufficient facts in light of Federal Rule of
Procedure 8(a), which requires a “short and plain statement ofaiihe stiowing that th
pleader is entitled to relief.” Although Rule 8 “does not require ‘cetafiectual
allegations,’” . . . it [does] demand more than an unadornediefieadantunlawfully-
harmedme accusation.Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotirgell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007)). In other words, “a plaintifidigation to
provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than labets
conclusions, and a formulaic recitation of the elements of a cause of action will n
Twombly 550 U.S. at 555 (citing?apasan v. Allain478 U.S. 265286 (1986)). A
complaint will not suffice “if it tenders ‘naked assertion[s]’ devoid of ‘further fac
enhancement’” Igbal, 556 U.S. at 677 (citinfwombly 550 U.S. at 557).

To survive a motion to dismiss, “a complaint must contain sufficient factatiér,
accepted as true, to ‘state a claim to relief that is plausible on its fakck.{fuoting
Twombly 550 U.S. at 570kee alsd-ed. R. Civ. P. 12(b)(6). A claim is facially plausi
when the facts pled “allow the court to draw the reasonafdesince that the defendant
liable for the misconduct allegedgbal, 556 U.S. at 677citing Twombly 550 U.S. a

18-CV-515 JLS (MDD)
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556). That is not to say that the claim must be probable, but there must be “more thal

sheer possibility that a defendant has acted unlawfullg.” Facts “merely consistent

with’ a defendant’s liability” fall short of a plausible entitlement to reliéd. (quoting

Twombly 550 U.S. at 557). Further, the Court need not accept as true “legal concl

contained in the complaintd. This review requires contespecific analysis involving

the Court’'s “judicial experience and common sendd.”at 678 (citation omitted).

“[W]here the welipleaded facts do not permit the court to infer more than the
possibility of misconduct, the complaint has allegduit it has not ‘show[n}—‘that the
pleader is entitled to relief.”ld.

ANALYSIS

Plaintiff allegessix causes of action(1) excessive forca violation of his Eighth

and Fourteenth Amendment right{) retaliationin violation of his First Amendment

rights; (3) battery by a peace offigegid) violation ofthe Bane ActCalifornia Civil Code

8 52.1 (5) intentional infliction of emotional distresand (6) negligenceSeegenerally

SAC 1Y 28-71. Plaintiff allegesall causes of action against Defenddnimarraga, Shea

Michalke, and @es1-25, see id. andonly his fifth cause of actiofor intentional infliction

of emotional distresagainst theCounty. See id.ff 6266. In a Notice of Errata filed

1sion

mere

May 9, 2019, Plaintiff notes that lheadvertentlyfailed to include Defendants Racine and

Snelling from the caption of his Second Amended Compl&@ee generalfcCF No. 52,
l. The First Motion

Defendants Michalke, Lizarraga, Shea, and the County move to dismiss Plgintiff’

Second Amended Complaint pursuant to Rule 12(b)(6) on the grounds that Plaintiff

Second Amended Complaint fails to allege facts supporting his claims, that Plaintiff

S sta

law claims are barred as a matter of law, and that Plaintiff is barred from adding Dc

Defendants 425° Seelst Mot. at 2.

5> Defendants County of San Diego, Lizarraga, Shea, and Michalke were mailed & do@yummons

and Second Amended Complaint on December 28, 2018; however, with the exception of §
Michalke, none of these Defendants had previously been seBeetist Mot. at 4 n.2see als&eCF Nos.

6
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A. Constitutional Causes of ActiorAgainst Defendans Michalke, Lizarraga,
and Shea

DefendantdMichalke, Lizarraga, and Sheantend thaPlaintiff “fails to allege &g

sufficient factual basis thdthey] violated hisconstitutional rightsunder 42[U.S.C]

81983 or[the Bane Ac},” Mot. at 5 (emphasis omittedlandthat “[tjo the extent that

Plaintiff is also alleging a Fourth Amendment search and seizure claim against S

Michalke [and Defendants Lizarraga and Shdé3jintiff has also ngbled adequate facts

to supporthis claim.” Id. at 5 n.3. Defendants Mich&e, Lizarraga, and Sheherefore

erge:

request that the Court dismiss Plaintiff’s first, second, and fourth causes of action wi

prejudice Seed. at 7-8.

1. Plaintiff's First Cause of Action folExcessive Forceand Fourth
Cause ofAction for Violationof the Bane Act

In his first cause of action, Plaintiff claims that Defendants Lizarr&gea, anc

==

Michalke violated his Eighth and Fourteenth Amendment rights by using excessive forc

against him on the evening of March 12, 208&eSAC {1 2838. In his fourth cause @

action, Plaintiff alleges that Defendants Lizarraga, Shea, and Michalke’s \notditias

Fourth and Fourteenth Amendment rights also violated the BaneSéetid {1 55-61.
In its November 27, 2018®rder grantingSergeant Michalke’grior motion to

dismiss, the Courtoncludel that Plaintiff had failed to state a claim against him beg

ause

“he alleggd] no involvement by Sergeant Michalke in the use of force, the unlawful seizure

of Plaintiff's cell phone, or Plaintiff's detention or arrest.” ECF No. 30 dnhthisSecond

Amended Complaint, Plaintiff attempts to remedy this prior deficiency by gengrally

allegingthat“[tjhe names of the officers on the scene” were “given to him by his attprney

... [and that tjhose names include Jesus Lizarraga, B. Shea, and Sergeant Michalk

6-10, 4750. Consequently, the First Motion was filed only on behalf of Sergeant Mich&ke
generallyECF No. 34. Nonetheless, Defendants County of San Diego, Lizarraga, and Seean
Sergeant Michalke’s FitdViotion, seeECF Nos. 35, 44, and the First Reply addresses Plaintiff's ¢
of action against the Countyeelst Reply at 23.
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1 8 Plaintiff alsoallegesthatDefendanMichalke “was. . .one of the Deputies who us
excessive force against [Plaintifff and he was the Sergeant in charge of the
March12.” 1d. T 2Q

DefendantsMichalke, Lizarraga, and Shea contend thRlkaintiff againfails to
allege any specifidacts supporting thafthey] violated or interfered with any of h
constitutional rights by using excessive force” because his allegation&erareely
conclusory and fail[] to show specifically how Sergeant MichftkeDefendants Lizarrag
and Sheppersonally participated in the excessive force incident,” instead “only gen
plead[ing] a group involvement.” 1st Mot. atBefendantdlichalke, Lizarraga, and Shg
therefore contend that Plaintiff's first and fourth causes of aefg@nst thenshould be

dismissed. See idat 6 & n.4 (citingCameron v. Craig713 F.3d 1012, 1022 (9th Cj

2013) (“[T]he elements of the excessive force claim under.g &2 the same as unc
§1983.")).

Liability under8 1983arises only upon a showing of personal participation by
defendant. SeeFayle v. Stapley607 F.2d 858, 862 (9th Cil979) Further, pro s¢

plaintiffs are held tdless stringent standathanformal pleadings drafted by lawyers.

Haines v. Kerner404 U.S. 519, 520 (9th Cir. 197 2Hlere,Plaintiff allegesthatSergean
Michalke “was . . . one of the Deputies who used excessive force against [Plamdifif
was the Sergeant in charge of the unit on Ma&l] 2016; SAC 1 2Q and thaDefendars
Lizarraga and Sheaereofficers who “used unnecessary and excessive fohan they
grabbed, slammed, choked, twisted, and handcuffed [Pldirdiiffhat eveningld. T 31.

The Court finds that Plaintiff has sufficiently pled Defend&ishalke, Lizarraga
and Shea’s involvement to survive the pleading stafjlee Court therefor®ENIES
DefendantsFirst Motionas to Plaintiff's excessive force claimsd alleged violations ¢
the Bane Act

2. Plaintiff's Second Cause of Action féirst AmendmenRetaliation
In his second cause of action, Plaintiff alleges that Defendant Lizarraga,a8d

Michalke retaliated against him in violation of his First Amendment rights by

18-CV-515 JLS (MDD)
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allow[ing] Stroud to evoke his rights not to be searched without probable cause i
right to leave without law enfoement[’]s permission.” SAC 41
To present a valid claim for Firgimendment retaliation, Plaintifinust allege

sufficient facts “that (1) [he] engaged gonstitutionally protected activity; (2) ti

and

e

defendant’s actions would ‘chill a personasflinary firmness’ from continuing to engage

in the protected activity; and (3) tipeotected activity was a substantial motivating fa
in the defadant’s conduet-i.e., that there was a nexus between the defendant’s ag
and an intent to chill speechAriz. StudentsAss’n v. Ariz. Bdof Regents824 F.3d 858
867 (9th Cir. 2016).

DefendantdMichalke, Lizarraga, and Shea claim tfdaintiff cannot establish th
first element of his claim against thdsacauséPlaintiff refusing a search of his vehig
in front of a detention facility is not constitutiofig] protected activity.” 1stMot. at 7.
Defendantdlichalke, Lizarraga, and Shatsocontendthat ‘{a] reasonable administratiy
search, especially of individuals seeking to enter sensitive facilities, is an exceptio
fourth amendment warrant requirement and does not necessitate a showing of
cause.” Id. (citing Klarfeld v. United Sates 944 F.2d 583, 586 (9th. Cir. 199United
Satesv. Bulacan 156 F.3d 963, 967 (9th Cir. 1998)Finally, Defendantsviichalke,
Lizarraga, and Sheargue that “Plaintiff has not alleged sufficient factual support

ctor
ctions

e

/e
N to t

roba

that

[they] violated his first Amendment rightsid. at 78, because “Plaintiff has not alleged

any facts that it was specifically Sergeant Michalke [or Defendants Lizarragaajwiue
told him he could not leave and that his car was going to be seardted.”7.
As Defendantdlichalke, Lizarraga, and Sheate,see id, administrative searchg

are“among the carefully defined classes of caséw which no warrant is needédSee

Klarfeld, 944 F.2dat586. Under this administrative search exception, limitedrantless

searches are authorized for persons entering sensitive public fagitbeslucted as pa
of a general regulatory scheme in furtherance of an administrative pulpgsgee alsc
McMorris v. Aliotgq 567 F.2d 897, 899 (9th Cir. 18)/ Nonetheless,|tJo pass

constitutional muster, an administrative search must meet the Fourth Amers

18-CV-515 JLS (MDD)
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standard of reasonableness.Klarfeld, 944 F.2d at 586(alteration in original)
“[P]risonvisitor vehiclesearchesvithout any individualizedsuspicion has been deemnjed
reasonable under the special needs dog¢time “some degree of individualized suspic|on
IS required tasearchvisitorsor their belongings by force or without their consent jand
without allowing avisitorthe option to leave thgrisonrather than be subjected |to
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asearch. O’Con v. KatavichNo. 1:13CV-1321-AWI-SKO, 2013 WL 6185212, at *&
n.3(E.D. Cal. Nov. 26, 2013kiting Neumeyer v. Beard21 F.3d 210, 214 (3d CR005);
Gadson v. Stai&841 Md. 1, 13 (1995)

Here, Plaintiff alleges that Defendants Lizarraga, Shea, and Michalke retalitiie

174

excessive force after Plaintiff refused to acquiesce to what he perceived as an unlaw

search and requested to leave the premiSeeSAC 11 3945. DefendantdMichalke,
Lizarraga, and Shefail to carry their burden of establishitigat Plaintiffcannot allege

174

that he was engaged in a constitutionally protected activighbgvirtue of the fact that
he was in a correctional facility parking lot. They do ot to binding authority

concerningthe issue of whethehe correctional facility parking lotvas considereda

“sensitive facility[y] .” Seelst Mot. at7. Further,it is unclear that an inspection [of

Plaintiff's person wasppropriate especiallyin light of Plaintiff's explicit refusl of a
search of his person and request for permission to leave the faS#ifAC 1Y 9, 11, 41

44: see alsdO’'Con 2013 WL 6185212, at *& n.3. The Court concludes that Plaintiff

has adequately alleged that he was engaged in protected speech aS8efty.e.q|
Rabinovitz v. City of Los Angele&87 F. Supp. 3d 933, 9554 (C.D. Cal. 2018)

(recognizing that plaintiffs who refused to answer qaastposed by officers in violatign

of their Fourth Amendment rights were engaged in protected speech activity).

Defendants #brnatively contend thateven if Plaintiff was engaged in

constitutionally protected activity, he “has not alleged facts that it was specificajlyebér

a

Michalke[or Defendants Lizarraga or She@ho told him he could not leave and that |his

car was going to be searckiednd “failed to set forth what specific actions were taken by

Michalke [or Lizarraga or Sheahat would chill[Plaintiff's] speech or that there wag

10
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nexus between these alleged actions and intent to chill spegshMot. at 7. Plaintiff
suggests that the nexus was that the officers “became irate with him for askingng
thus they [overreacted] to the situation and used excessive force to punish [Plain
asserting his Constitutional Right [of free speeclgeeSAC 1 44.

Here, Plaintiff alleges that Defendants Lizarraga, Shea, and Michalke ussdiegc

force against him after he asked questions about his search and det8etad.f{ 40-
44. Plaintiff's allegations that he was struck by Defendants Lizarraga, Shea, and M
in response to his questions are sufficient in light of Ninth Circuit authority holdin
“even the threat of physical violence, let along an actual violent act, is suffici
constitute chilling conduct."SeeGonzalez v. MorseNo. 117CVO0510DADBAM, 201]
WL 4539262, at *3 (E.D. Cal. Oct. 11, 201(¢)ting Watison v. Carter668 F.3d 1108
1116 (9th Cir. 2012)Rhodes v. RobinspA08 F.3d 559, 568 (9th Cir. 2005Kleason v

L. Franklin, No. CV 158380CBM (DFM), 2017 WL 3203404, at *5 (C.D. Cal.

May 16), recommedation adopted2017 WL 3197226 (July 26, 20)7) Further, a
reasonable inference can be drawn from the allegations of the complaint that the p
activity was a substantial motivating factor in defengdnactions” id., particularly giver
the temporal proximity of the alleged eventsSee, e.g.Hof v. Nye @ty., No.
218CV01492RFBGWF, 2018 WL 4107897, at *6 (D. Nev. Aug. 28, 2q18Jhe

temporal proximity between the protected speech and Defendants’ decisisuggests

Defendants acted with a retaliatory motiye Solanki v. Cnty. of Los Angelehllo.
CV163288DMGGJSX, 2017 WL 10573985, at *2 (C.D. Cal. Apr. 5, 2q@iénying
motion to dismiss where the plaintiffs alleged that the defendant made a threat af
sought to exercise protected First Amendment activity).

The Court therefordENIES DefendantsMichalke, Lizarraga, and ShisaFirst
Motion as toPlaintiff's second cause of action for First Amendnretdliation

B.  StateLaw Causes of Action

Plaintiff also alleges three state law causes of action against Defendantk#/i

Lizarraga, and Shea for battery by a peace offss®SAC 1 4654; intentional infliction

11
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of emotional distresssee id.{f 6266; and negligenceSee id. 6771. Plaintiff's
intentional infliction of emotional distress cause of action is also asserted agai
County. See id{f 6266. DefendantdMichalke, Lizarraga, Sheand the Countgllege
thatthese causes of acti@me barreecausePlaintiff “failed to petition for late clain
relief within a year after the accrual of his cause of acti@eelstMot. at 8

“Section 950.2 of the Government Code provides, in pertinent partatbatise o
action against a public employee..for injury resulting from an act or omission in f{

scope of his employment as a public employee is ban@dss a timely claim has be

filed against the employing public entityMazzola v. Feinstejnl54 Cal. App. 3d 305

310 (1984) Under CaliforniaGovernmeh Codesection911.2, “[a] claim relating to g
cause of action... for injury to person .. shall be presented [to the public entity] not I3
than six months after the accrual of the cause of acti@al. Govt Code 8911.2(a)
“When a claim that is required by Section 911.2 to be presented not later than six
after the accrual of the cause of action is not presented within that time, a
application may be made to the public entity for leave to present that.claimithin a
reasonhble time not to exceed one year after the accrual of the cdastion.” Cal. Govt
Code 8§ 911.4)+(b). The"plaintiff must allege facts demonstrating or excus
compliance with the claim presentation requiremétiierwise, his complaint is subjeot
a general demurrer for failure to state facts sufficient ¢ostitute a cause (
action.” Chadam v. Palo Alto Unified Sch. Dig666 F. Appx 615, 618 (9th Cir. 2016
(quotingStatev. Super Ct,, 32 Cal.4th 1234 1243(2004).

Here,Plaintiff does notallege compliance witthe claim presentment requireme
see generall5AC, which is “an essential element of a cause of action against a
entity.” SeeLawrence v. City of San Bernardindo. CV0400336 FMC SGLX, 2005 WI
5950105at *3 (C.D. Cal. July 27, 200%yuotingWood v. Riverside Gehlosp, 25 Cal.
App.4th 1113, 1119 (200%) This itself mandates dismissal of Plaintiff's state law ca
of action. See, e.gChadam 666 F. Appx at618 (affirming dismissal of negligea claim
111
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where plaintiffs failed to allege facts in their complaint demonstrating or exg
compliance with the claim presentment requirement

Further, Defendants Michalke, Lizarraga, Shea, and the Cwoeaqtest that th
Court take judicial notice of Plaintiff's claim, which was not filed with the County
August 22, 2017. Seelst Mot. at 8 & n.5see alsdDecl. of Brent Barnes in Support
1st Mot., ECF No. 32, Ex. A. Plaintiff does noftcontestthat the underlyingincident
occurredand accruedn Marchl2, 2016. SeegenerallySAC; see also generall@pp’n.
Consequently, Plaintiff was required to present a claim to the County b8epi@mbe
of 2016,seeCal. Govt Code 8911.2(a), or seek leave to file an untimely claim by Ma
12,2017.SeeCal. Govt Code § 911.4)—(b). This Plaintiff failed to doinstead, Plaintifi
now claims that because he has “petitioned the court for relief under California Civi

8§ 52.1,”he is “entitled to seek judicial power to address the issues [encompassed

Complaint.” Opp’nat 14. The Bane Act, howevedoes not allow Plaintiff to skirt the

requirements of the California Government Tort Claims AstPlaintiff attem@to do
here. Cf. Williams v. City of AntiochNo. C 0802301 SBA 2010 WL 3632199, at *

(N.D. Cal. Sept. 2, 201@inding that Plaintiff's Bane Act claim was subject to the clai

presentation requirement of the Government Tort Claim$. A&tcordingly, Plaintiff's
statelaw claimsfor battery, intentional infliction of emotional distress, and negligenc
barred

The Court thereforeGRANTS Defendants First Motion and DISMISSES
WITHOUT PREJUDICE Plaintiff’s state lawcauses of actian

C. Addition of Doe Defendants 425

DefendantsMichalke, Lizarraga, and Shemntend thatPlaintiff is barred from
adding Doe Defendants-25 to his Second Amended Complabecause¢he “Plaintiff's
original complaint . . . does not include doe defendants” and “[t]hey&ao statute o

® Because government claims are public records, the Court may praperfjudicial notice of Plaintiff's

using
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claim under Fedal Rule of Evidence 201 without converting Defendants’ Rule 12(b)(6) motion |nto a

motion for summary judgmenSee Lawrence2005 WL 5950105, at *3.
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limitations of both Plaintiff's state law claim and constitutional law claim expire
March12, 2018.” 1st Mot. at 9. Plaintiff conters that“he has asserted through |
pleadings that there were 8 to‘itknown/unnamed’ officers on March 12, 2016 that u
excessive force against himOpp’nat 16. Further, Plaintiff contends that Defendants
“attempting to omit the responsibility of thesenamed Defendants|d. The Court findg
thatPlaintiff appropriately named Doe Defendant23; however, the facts alleged agai
them are insufficient to state a claim.

Plaintiff's original complaint listed among the Defendants “Unknown She
Deputies and othersSee generalfECF No. 1, andpecified thahe was “attacked b
eight to ten officerS§ See idat 29 V. Substituting “Doe Defendants” for “Unknow
Sheriff's Deputies and others” undoubtedly refers to the same group otimalsi The
Court thereforerejecs Defendants Michalke, Lizarraga, and Shea’s contentinat
inclusion of Does 425is improper

D. Leave to Amend

Defendants Michalke, Lizarraga, Shea, and the County request that Plaiatiffes

of action against them be dismissed with prejud®eel st Mot. at 78, 9. Although courtg
generally take a liberal approach to amendment, particularly in cases prosequiedd
litigants, leave to amend is properly denied wrerendment would be futileSee, e.q.
Lopez vSmith 203 F.3d 1122, 1127 (9th Cir. 2000) (“[A] district court should grant |
to amend even if no request to amend the pleading was made, unless it determine
pleading could not possibly be cured by the allegation of other fadda)s v.Powell
901 F. Supp. 2d 1196, 1222 (S.D. Cal. 2012) (“Because [Plaintiff] coulglead any
additional facts to cure the deficiencies in his pleadings and has alreadygilen leave
to amend, he should not be given further leave to amend his claims.”)

The Court finds that Plaintiffs clagrfor battery by a peace officer, intentior
infliction of emotional distress, and negligence should be dismisSed supréection
I.B. Plaintiff has not previously pledheseclaims See generallECF Na. 1, 15.

Although the Court harbors serious reservations that Plaintiff can plead compliang

14
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the claim presentment requirement, due to Plaintiff's pro se statuBefendants’ failur
to establishprejudiceor futility, the Court finds it appropriate grant Plaintiff leave tg
amend Cf. United States v. Dang88 F.3d 1135, 1143 (9th Cir. 2007) (findinghatthe

district court did not abuse its discretiby allowing the plaintiff to fle an amende

complaint despite agreeing ttiéihe [underlyind facts and theories. .were available . .
since the inception of the actign
[I.  The Second Motion

Defendants Racine and Smagjj contend that thegre no longer Parties to this action

because “Plaintiff chose to omit them as defendants in the caption [edfdberd® mended
Complain] and does not allege any specific fact or claim against th&md’Mot. at 5.
Plaintiff contends that Defendants Recand Snelling are still Parties because they

“in his Complaint and named within the context of DOEZ6I" 2nd Opp’nat 2.

A. Voluntary Dismissal of Defendants Racine and Snelling

“While an amended complaint supersedes the original, it normally does so on
regard to the pleadihg substancé Barnes v. Sea HaWwafting, LLC 889 F.3d 517, 53
(9th Cir. 2018).“[A] ny claims voluntarily dismissed .will [be] considefed]. . .waived
if not repled”in a subsequent complairitacey vMaricopa (y., 693 F.3d 896, 928 (9t
Cir. 2012) (en banc). The Ninth Circuitalso has held that “claims dismissed withc
prejudice and not repleaded are . . . considered voluntarily dismisgex¥Phuong Th
Ho v. ReconTrust Co., NA58 F.3d 568577 (9th Cir. 2017)internal quotation mark
omitted)

Plaintiff expressly name®efendarg Racine and Snelling in his First Amenc
Complaint. See generallf£CF No. 15.But Defendant®kacine and Snellingnd any fact
concerning them, are conspicuously absent from Plaintiff's Second Amended Con
See generallfeCF No. 32 Although Plaintiff claims that he “did include Defenda
Kirsten Racine and Marc Snelling in the body of the SAgS@¢ENot. of Errata at 2, thig

contention is disingenuous and belied by review of the Second Amended Coniitasy.

111
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advertently or not, Plaintiff appears to have voluntarily dismissed the claims g
Defendants Snelling and Racine.

To the extent Plairffiattempts to avoid this conclusion by claiming that Defend
Snelling and Racine are Doe Defendants, this argument is speltisudear that Plaintif
had learned the identity of Defendants Racine and Snelling prior to filing his
Amended Corplaint, as he lists them separately in the captiBeeECF No. 15 at 1. I
addition to Defendants Racine and Snelling, Plaintiff also lists “other Unknown Bg[g
in the caption of thd-irst Amended Complaintld. Defendants Racine and Snelli
therefore were not among Plaintiff's “unknown officérs.

The Courtthereforeagrees with DefendanfRacine and Snellinghat Plaintiff’s
omission ofthemfrom the SscondAmendedComplaintcompes$ the conclusion that thq
are no longepatrties to this aadn. See Anderson v. Allstate Ins. G830 F.2d 677, 68
(9th Cir. 1980) (finding that a named defendant could not be included in the Doe deft
because the named defendant lisisdalongsideDoes 1 to 50) Consequently, the Cou
GRANTS Defendard Racine and Snelling Second Motion and DISMISSES
WITHOUT PREJUDICE Plaintiff's claims againsthem

B. Leave to Amend

Defendant®kacine and Snellingequest that Plaintiff’'s causes of action against t
be dismissed with prejudiceSee2nd Replyat 3, 5-6. As noted above,lthough courts
generally take a liberal approach to amendment, particularly in cases prosequiedd
litigants, leave to amend is properly denied wreerendment would be futileSee, e.qg.
Lopez 203 F.3cat 1127;Davis 901 F. Supp. 2dt1222

Defendants claim that “[e]ven if the Court were to allow Plaintiff leave to file a
amended complaint, it is highly unlikely that Plaintiff will be able to allege that Dete
Snelling and Deputy Racine violated his constitutional rights.” Reply dt[R3]ighly
unlikely,” however,does not equate futility Further, the Court concludes that Plain
adequately has alleged violation of his constitutional rights against Defendantdkd;]

Lizarraga, and She&ee sum Section ILA. Consequentlthe Court findst appropriate
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to grantPlaintiff leave to amendSee Shehee v. Nguy&o. 1:14cv-01154 RRB 2015
WL 3843276, at *3 (E.D. Cal. Jun 19, 2015) (granting leave to amend despite findi
plaintiff's ability to plead sufficient facts was “highly unlikely”see also White
Sherman No. 1:14cv-01971 RRB, 2015 WL 1995903, at *4 (E.D. Cal. May2015)
(same).
CONCLUSION
In light of the foregoing, the CouBRANTS IN PART AND DENIES IN PART

Defendants’ Motioe (ECF Na. 34, 46). Specifically, the CourtDISMISSES
WITHOUT PREJUDICE Plaintiff's state lawcauses of actioandall causes of actio
against Defendants Racine and Snejlibgfendants’ Motioa areotherwiseDENIED.

Plaintiff MAY FILE an anendedcomplaint within thirty (30) daysof the electronic

docketing of this OrderShould Plaintiff elect not to file an amended complaint, thisa
will proceed on his surviving causes of action. Should Plaintiff chooseeta Tihird
AmendedComplaint it must cure the deficiencies noted herein and must be comp
itself without reference to his pricomplains. SeeS.D. Cal. CivLR 15.1 Any claims not
re-alleged in the amended complaint will be considered waig=sk Lacey693 F.3dat
925, 928.

IT IS SO ORDERED.

L

on. Janis L. Sammartino
United States District Judge

Dated: August 16, 2019
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