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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ERIC LEON MASERANG Case No. 1&8v-0672BAS-NLS

Plaintiff, ORDER:

V. (1)DENYING PLAINTIFF'S
MOTION FOR SUMMARY

_ JUDGMENT (ECF No. 16);
NANCY A. BERRYHILL, Acting AND
Commissioner of Social Security,

Defendant. |  (2)GRANTING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT (ECF No. 19)

Plaintiff Eric Leon Maserangeeks judicial review of a final decision by
Acting Commissioner of Social Securigenying his application for disability
insurance benefitand supplemental security incomeder the Social Security A
(“the Act”). Presently before the Court ahetpartiescrossmotions for summar
judgment The Court finds these motions suitable for determination on the
submitted and without oral argumer8eeFed. R. Civ. P. 78(b); Civ. L.R. 7.1(d)(]
For the following reasons, the CoUDENIES Plairtiffs Motion for Summary
Judgment (ECF No. 16RIl.’s Mot.”)) andGRANTS the Commissioner’s Cros
Motion for Summary Judgment (ECF No. {®ef.’s Mot.”)).

I
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PROCEDURAL BACKGROUND

On Decembel3, 2013, Plaintiff filed an application for disability insura
benefits under Title Il and Part A of Title XVIdf the Act alleging disability sinc
November 6, 2013. (Certified Administrative Record (“AR”) Z&8I7, ECF No. 10,
On January 11, 2014, Plaintiff also filed an application for supplemental s¢
income under Title XVI of the Act(AR 286-89.) After his applications were deni
initially and upon reconsideratipfAR 161-62, 19192), Plaintiff requested a
administrative hearing befoasm administrative law judgALJ” ), (AR 209-10). An
administrative hearing was held July 18, 20{AR 74-111.) Plaintiff appeared 3
the hearing with counsel, and testimony was taken fromdnmmedical experand g
vocational expert (“VE”).(ld.)

As reflected in his December 23, 2016, hearing decision, the ALJ four
Plaintiff had not been under a disability, as defined in the Act, from his alleged
date through March 31, 203&he date last insured(AR 23-36.) The ALJ’s
decision becamthe final decision of the Commissioner on February 5, 2018,
the Appeals Council denied Plaintiff’'s request for reviegfR 1-6.) This timely
civil action followed.

FACTUAL BACKGROUND
l. Treatment Records

Plaintiff claims hesuffers fromdepressiorand anxietychiari malformation
andsevere pain caused kyee and spinal disorder§AR 13334, 27Q) However,
this orderfocuses on Plaintiff's knee and spinal issties.

In late 2013, Plaintiff’zisited a neurological specialist named Aung for a
evaluation of his neck and back pain. (AR 413.) Dr. Aung orderedan

! The ALJ determined that Plaintiff's mental impairments are nonsevere, antifRlaies

not challenge this determination on appeal. In addition, Plaintiff's physic@mduded that he

does not meet the criteria for chiari malformation. (AR 390, 419, 426.) Plaintiff doasgue
otherwise in his Motion. SeePl.’'s Mot. 2:1413:15.) Therefore, the Court does not expan
these items.
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electromyogrant“EMG”) , which showed “changes consistent with prior nerve
irritation in the left C7 and chronic nerve root irritation[tbfe] L5 and S1 level.
(Id.) Dr. Aung nded “no evidence of acute denervating changand referret
Plaintiff to neurosurgery for consultation regarding his lower back &)

In May 2014, Plaintiffvisited an orthopedic surgery center fconsultatior
on his neck and back paifAR 477-79.) Physician Assistar§kropetaeviewedX-
rays of Plaintiff's spine and recommended hEso undergo magnetic resonar
imaging (“MRI”) of his spine (AR 479.) During this consultationpPlaintiff
described his pain as “severe with a rating of Q0/BAnd mentionedthat his
“symptoms are made worse witl home exercise program.” (AR 477.)

In June 2014 Plaintiff returned toP.A. Skropeta after undergoing |1
recommendedRI. (AR 474.) P.A. Skropeta’s physical examination of Plaint
spinerevealed a normal cervical alignment, no evidence of tenderness, a
range of motion, and no motor deficits. (AR 473l) Upon reviewing the MR
P.A. Skropeta noted it revealed cervical spondylosis “most notable@6@ad C6
C7 levels,” “mild central stenosis at the-Cb and CeC7 levels,” “mild right CS
C6 foraminal stenosis,” and “mild bilateral foraminal stenosis at thR€Clevel.”
(AR 475.) P.A. Skropetdiagnosed Plaintiff with cervical spondylosis, with
myelopathy. Id.) P.A. Skopeta recommended that Plaintiff undergo phys
therapy to treat his cervical spondylositd.)(

In treatment notes from a July 2014 folloyy appointmentP.A. Skropet;
stated thatlthoughPlaintiff's MRI revealshe has a disc bulgéthat is abuttinga]
nerve root,”Plaintiff's “MRI and subjective and physical exam findings do
match.” (AR 970.)At a second followup appointmentn September 2014, Plaint
stated that recent physical therapy had not improved his neck paim6@ARP.A

2 MRI results from 2012alsoshowed minimal to mild disk bulging in Plaintiff's cervi¢

spine. (AR 480.)
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Skrapeta thereforerecommended Plaintiff undergepidural steroidinjections ta
manage his neck and back paitd.)

Further,Dr. Alassil treated Plaintiff's mental and physical issues eight t
from November 2013 through June 2015. (AR-390456-58, 466:68.) She note
the EMG and MRI findingslescribed aboverhen she referred Plaintiff to physig
therapy and pain management for further treatmddt) QOr. Sporrong, a primai
care provider who practiced in the same clinic as Dr. Alassil, alatettd°laintiff
beginning in October 2015. (AR 772.) In treatment notes from a Januar)
appointment, Dr. Sporrong indicated that he had previously consulted the
behavioral health group about the possibility that Plaintiff was malingerinavord
somatic symptoms. (AR 764.) Then, in February and March-28&6eral month
before the administrative hearigPlaintiff saw Dr. Sporrong for treatment o
groin injury. (AR 755, 758.) Plaintiff reported that working ouand walking
significant dstancesexacerbated pain caused by the groin injury. (AR 758.)
Sporrong also noted that Plaintiff suffered a previous ankle injury, and &iatifP
reported it “[h]urts to run and walk longer distanceAR 755.)

Plaintiff also received specidty treatment for pain managemerfitom

November2014 throughduly 2015 He was given drigger point injection to his

coccyx in December 2014, and another to his lumbar spine in January
(AR 726-28.) Plaintiff received a caudal epidural injectionApril 2015 followed
by a ganglion impar injection in July 2016AR 731-34, 73®-41.) Asthe ALJ noted
Plaintiff had been treated lay least three pain management specialists and rec
at least ten injections by August 201&R 776)
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In addition tooutpatient care, Plaintiff sought emergency medical treaiment

for neck and back pain five times between October 2013 and Septembet
(AR 614618, 62122, 62528.) Physical examinations during each visit sho

3 Hospital records also indicate he visited the emergency room for tooth pain 20141
(AR 619-20.)
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unremarkable to minimal tenderness along his spitee) During two trips to th
emergency room in September and October 2014, Plaintiff reported that his n
back pain had worsened after helping his sister move and lifting heavy furnitur
614, 617.)
I. Medical Opinions

Aside from treatment notesd record includeseverabpinions regardinghe
effects ofPlaintiff's physical impairmentsinitially, the state disability agency s¢
Plaintiff to Dr. Sabourin, a boaickrtified orthopedic surgeon, for an inéagen
orthopedic consultation in March 2014. (AR650.) The doctor interviewg
Plaintiff, reviewed his records, and conducted a detailed physical examinattiist
spine and extremitiesld() Dr. Sabourin diagnosed Plaintiff with mitd-moderate
degenerative disk disease in his lumbar spine, minimal degenerative changs

thoracic spine, minimal disk changes in his cervical spine, and “[i]n{

eck ar
2. (AF

A4

dS Nt

ernal

derangement of his bilateral knees, status post bilateral knee arthroscopies wi

residual mild varus deformities.” (A&50.) Dr. Sabourin believed that, while EN
results showed that Plaintiff's spinal problems had improved somewhat, |
suffers from “some significant limitations” due to the nature of his back and
problems. Id.) Dr. Sdourin opined that Plaintiff could: (1) lift twenty pour
occasionally and ten pounds frequently; (2) stand and walk up to six hours an
up to six hours of an eiglour workday; and (3) climb, stoop, kneel, and crg
occasionally. I@.) Dr. Saourindid not believe Plaintiff had either manipulat
limitations or a “need for assistive devices to ambulatéd.)

After Dr. Sabourin’s evaluation, two stasgency disability consultants
reviewed Plaintiff’'s claimn March and August 2014(AR 14244, 173176.) They

4 Plaintiff requested a prescription for a cane during a February 2016 visit torhangri

care provider where he sought treatment for nausea and acid reflux. (AR 761 ¢dHleeusan
during the ALJ hearing in July 2016. (AR 82.)
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completed residual functional capacity (“RFC”) assessments@andd that Plaintif
Is not disabled because can still worlkdespitehis physicallimitations (Id.)

In September 2014at Plaintiffs request,a physical medicine ar
rehabilitation specialist naméar. Dulin completed an evaluatioifAR 51518; see
also AR 77980.) Dr. Dulinstated that Plaintiff was limited to: (1) occasion
lifting twenty pounds and frequently lifting ten pounds; (2) dilag or walking les
than two hours in arighthour workday; and (3) sitting less than six hours in
eighthourworkday. (AR 51518.) Dr. Dulin alsoconcluded thaPlaintiff's history
of cervical stenosis and bilateral knee arthroscopy limitedhiy to push and pu
with his upper and lower extremities, prevented him from ever climbing ran
stairs, and meant he could never kneel, crouch, or cial).

In October 2014, Dr. Alassil authored a brief letter in which she re
Plaintiff’s conditions and notes, “his chronic pain is affecting his daily activitie
quality of life.” (AR 484.) Dr. Alassil's letter does not, however, further des
how Plaintiff's impairments may impact his ability to wdrKld.)

Finally, in June 208, Dr. Sporrong completed medical source stateme
(AR 98082.) The doctor concludethat Plaintiff’'s chronic spine and knee p
rendered him incapable of working eight hours a day, five days a week on a st
basis. (Id.) Dr. Sporrong opinethat Plaintiff would need to take unscheduledf
to-ten-minute breaks evgfifteen minutes during an eighiour workday and woul
need to frequently change positions from sitting to standing or walkiihdy.)

Notably, Dr. Sporrong stated that Plafihis not a malingerer.(ld.) Accordingly,

5> Plaintiff mentions in his Motion that Dr. Alassil's examination notes from K4,
2014, include referende Plaintiff's apparent “significant limitations,” and a statement that
“able to lift and carry 20 pounds occasionally, 10 pounds frequently.” (Pl.’s MelL34{giting
AR 457, 466).) However, those two statements were included in an addendum sectio

Alassil's notes (time stamped March 24, 2014), which restates the findings afca Bl 2014,

opinion by a thirdparty consultative examiner, Dr. Sabourin. (AR 457, 46@;alscAR 450 (“I
feel he does have some significant limitations”)e Tourt does not agree with Plaintiff's read
of Dr. Alassil's March 14, 2014, notes and declines to infer from the evidencad¢haférence

language constitutes Dr. Alassil's own qualitative determination of Plaspiffysical limitationg.
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both Dr. Dulin and Dr. Sporrong opined that Plaintiff has more severe limitations
than those expressed by the state agency consultants and thmattyirdvaluator,
Dr. Sabourin. CompareAR 51518, andAR 981-82, with AR 142-44, 173176, and
AR 450)
LEGAL STANDARD
Under 42 U.S.C. 8§ 405(g), an applicant for social security disability benefits

may seek judicial review of a final decision of the Commissioner in federal district
court. “As with other agency decisions, federal court review of social security
determinations is limited.Treichler v. Comm’r of Soc. Sec. Admifz5 F.3d 1090,
1098 (9th Cir. 2014). A federal court will uphold the Commissioner’s disapility
determination “unless it contains legal error or is not supported by substantia
evidence.” Garrison v. Colvin 759 F.3d 995, 1009 (9th Cir. 2014) (citiBtput v
Comm’r, Soc. Sec. Admj54 F.3d 1050, 1052 (9th Cir. 2006)).

“Substantial evidence’ means more than a mere scintilla, butthess g
preponderance; it is such relevant evidence as a reasonable person might accep
adequate to support a conclusioiuihgenfelter v. Astrues04 F.3d 1028, 1035 (9th
Cir. 2007). When reviewing whether the Commissioner’s determination is sugpporte
by substantial evidence, the court must consider the record as a whole, “weighin
both the evidence that supports and the evidence that detracts frgm th
Commissioner’s conclusionfd. (quotingReddick v. Chated57 F.3d 715, 720 (9th
Cir. 1998)). “W\here evidence is susceptible to more than one rational interpretation
the ALJ’s decision should be upheldRyan v. Comm’r of Soc. Sg628 F.3d 1194,
1198 (9th Cir. 2008) (internal quotation marks and citation omitted). Howeveér, the
court “review[s] only the reasons provided by the ALJ in the disability determination
and may not affirm the ALJ on a ground upon which he did not ré&airison 759
F.3d at 1010 (citation omitted).
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ADMINISTRATIVE DECISION
L. Standard for Determining Disability
The Act defines “disability” as the “inability to engage in any substg
gainful activity by reason of any medically determinable physical or m
impairment which . . . has lasted or can be expected to last for a continuous
not less than 1thonths.” 42 U.S.C. 8§ 423(d)(1)(A). Under the Act’'s implemer

regulations, the Commissioner applies a-Btep sequential evaluation proces

determine whether an applicant for benefits qualifies as disalde@20 C.F.R|

8404.1520(a)(4). “Theurden of proof is on the claimant at steps one through
but shifts to the Commissioner at step fivd8tay v. Comm’r of Soc. Sec. Adm
554 F.3d 1219, 1222 (9th Cir. 2009).

intial
ental
eriod
iting

S to

four,

in.

At step one, the ALJ must determine whether the claimant is engaged ir

“substantial gainful activity.”20 C.F.R. § 404.1520(a)(4)(i). If so, the claimal
not disabled. If not, the ALJ proceeds to step two.

At step two, the ALJ must determine whether the claimant has a severe
impairment, or combination of impairments, that meets the duration requirer
the regulations.20 C.F.R. § 404.1520(a)(4)(i))If the claimant’s impairment (
combination 6impairments is not severe, or does not meet the duration requir
the claimant is not disabled. If the impairment is severe, the analysis proceed
three.

At step three, the ALJ must determine whether the severity of the clai

impairmentor combination of impairments meets or medically equals the seve

an impairment listed in the Act's implementing regulations20 C.F.R|

§404.1520(a)(4)(iii). If so, the claimant is disabled. If not, the analysis proae

step four.

At step faur, the ALJ must determine whether the claimaRt&C—that is, the

most he can do despitestphysical and mental limitationsis sufficient for the
claimant to perfornhis past relevant work20 C.F.R. § 404.1520(a)(4)(iv). The A
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assesses the RFC basadall relevant evidence in the recordl. 8§ 416.945(a)(1),
(a)(3). If the claimant can perforis past relevant worljeis not disabled. If nat,
the analysis proceeds to the fifth and final step.
At step five, the Commissioner bears the burdepro¥ing that the claimant
can perform other work that exists in significant numbers in the national ecanomy
taking into account the claimant’'s RFC, age, education, and work experi2@ice.
C.F.R. §404.1560(c)(1), (c)(Hee alsad. § 404.1520(g)(1). The ALJ usually meets
this burden through the testimony of a vocational expert, who assesses tt
employment potential of a hypothetical individual with all of the claimant’s physical
and mental limitations that are supported by the reddiitly. Astrug 698 F.3d 1153,
1162 (9th Cir. 2012).If the claimant is able to perform other available wdrkis
not disabled. If the claimant cannot make an adjustment to othertvedsldisabled.
20 C.F.R. 8 404.1520(a)(4)(v).
[I.  ALJ’s Disability Determination
On December 232016, the ALJ issued a written decision concluding|that
Plaintiff is not disabled within the meaning of the A¢AR 23-36.) At step one, the
ALJ found hat Plaintiffhad not engaged in substantial gainful activity since the pnset
of hisalleged disability in November 2013. (AR .26
At step two, the ALJ found that Plaintiffsoccydyniaand spinal disordefs
qualify as severe medically determinable impairments under 20 C.F.R
88404.1520(c)and 416.920(c) (AR 26.) In addition, the ALJ found Plaintiff’s
medically determinable mental impairments to degressiohand “posttraumati¢
stress disorder,” but determingdose impairmentsdo not cause “more than|a
minimal limitation in[Plaintiff's] ability to perform basic mental work activas and
aretherefore nosevere.” [d.) Plaintiff also has a history afannabis and opio|d
abusehat the ALJ determined well-controlled with ongoing treatmen{AR 27.)

The ALJ did not consider Plaintiff'single psychiatric hospital admission teelb

-9 - 18cv0672
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significant enough to support finding that Plaintiffshea medically determinab
mental impairment(ld.)

After determining that Plaintiff's severe impairments dreited to his
physical ailments, the ALJ found at step three that Plainsffisedisorders an
coccydyniado not meet or medically equal the severity of the impairments list
20 C.F.R. Part 404, Subp#&t Appendix 1. (AR 29.)

Next, he ALJ assessed that Plaintiff hkee RFC to perform “light work” a
defined in thesocial securty regulation€. (AR 29) His opinion was based (

consideration of “all symptoms and the extent to which these symptom

e

edin

S
bn

S car

reasonably be accepted as consistent with the objective medical evidence and ott

evidence,” inaiding opinion evidence.Id.) He concluded that Plaintiff's spin
disorders and coccydynia “could reasonably be expected to[Edasiff's] alleged
symptoms,” but found Plaintitb benot fully credible, determining instead that
“statements concerning the intensity, persistence and limiting effeff®adiftiff's
pain are not entirely consistent with the medical evidence and other evidenc:t
record.” (AR 30.) In particular, the ALJ noted contradictions in Plaintiff's med
record that suggest Plaintiff faepeatedlyengaged irstrenuougphysical activity
even though he testified that his physical impairments limit himpetdormingat
mostminimal physical exertion(ld.; see ale AR 614 617,755 758.)

The ALJ'sRFC determinatiorelied heavily on objective medical findingsd
Dr. Sabourin’s evaluationHe noted the October 2013 EMG, which “showed n

irritation on the left side of C7 and chronic nerve root irritation aslLS (AR 31.)

® Asdefined in 20 C.F.R. 88 404.1567(a) and 416.967(a):

Light work involves lifting no more than 20 pounds at a time with frequent lifting
or carrying of objects weighing up to 10 pounds. Even though the weight lifted may
be very little, a job is in this cajery when it requires a good deal of walking or
standing, or when it involves sitting most of the time with some pushing and pulling
of arm or leg controls. . . . If someone can do light work, we determine that he or
she can also do sedentary work, untbese are additional limiting factors such as
... [an] inability to sit for long periods of time.

—-10 - 18cv0672
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In addition, the ALJ considered therdysordered and reviewed by P.A. Skrop
in May 2014, which*showed reversal of cervical lordosis, and mild spondy
present.” d.) The ALJ alschighlightedthe MRI ordered and reviewed in Ju
2014, which revealettervical spondylosis at G6 and C67; mild central stenos
at the C56 and C67 levels; mild right C% foraminal stenosis; and mild bilate
foraminal stenosis at the &Blevels.” (Id.) Furthermore, the ALJ noted the clini
findings from numerous examinations by several of Plaintiff's examining
treating physicians. (AR1332.)

The ALJ assigned great weight to the March 2014 opinion of Dr. Sabthe
third-party consultative examiner, because it was “based on a physical exam
of [Plaintiff], andis consistent with the objective findings in the recor@&R 33.)
However the ALJ assigned little weight to the other opinion$tntiff's physica
impairments.(AR 32-33)) Little weight was assigned to Dr. DulirSeptember 201
medical source statement because it was not supported by the objective
evidence, inalding the imaging studies and physical examinatibias revealec
“little in the way of clinical findings.” (AR 33.) Similarly, the ALJ assigned litt
weight to Dr. Sporrong’dune 2016nedical source statement because it was [
on Plaintiff's complant of chronic pain and not supported by “objective meq
evidence in the record.(Id.) Additionally, the ALJ assigned little weight to [
Alassil’s October 2014 letter because “while it broadly states that [Plaintiff]'
affects his activitiesit does not describe the degree to which his activitieg
affected.” (AR 32.)

Finally, the ALJ assigned partial weight to statements submitted by Plai
mother, sister, and friendAs the ALJ noted, all three statements corrobor

’ The ALJalsoassigned little weight to the opinions of the state medical consultantg
consultative examiners opined that Plaintiff could perform “medium work,” but thé
determined thaa medium workratingis “not sufficiently restrictive” because it does not com
with the “objective findings, diagnoses, and subjective complaints.” (AR 33-34.)
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Plaintiff's suljective claims of pain. (AR 34.Jhe ALJ acknowledged that the th

individuals were able to “obsenf@laintiff] on a dayto-day basis,” but he agal

cautioned that “clinical studies have demonstrated only mild physical findifigs).
At step four, the ALJ determined that Plainitfbuld performcertain past

relevant workas a“Recreation Facility Attendahtand a “Supervisor, Cashiefrs.

(AR 34.) And for good measure, the Alhhdasked the VE if other work existed
the national economy for s@onecapable of performing onlgedentary work-
limited further by mental impairments to simple, repetitive tasks with no [
contact and “only occasional interaction with coworkers and supervig&iR.109.)
The VE testified that a person withoselimitations would still be able to perfor
jobs such as a printed circuit board taper, a lens insertartable worker.(Id.)

Therefore, even if Plaintiff can perforamly sedentary work, which would rule g

‘ee

in

)ublic

m

ut

his past relevant work, the ALJ concludeealis still not disabled because sufficient

jobs exist in the national economy that Plaintiff could perform with his limitafi
(AR 35)
ANALYSIS
Plaintiff argues in hi®otion thatthe ALJ improperlydiscountedr. Dulin’s
and Dr. Sporrong medicalsource statements(P.’s Mot. 19:14-27.) He contend

8 At the ALJ hearing, Plaintiffs counsel asked tE if jobs existed in the nation
economy for an individual with the severe limitations Dr. Dulin and Dr. Sporrong desaritiesir

DNS.

UJ

Al

medical source statements. (AR 110®) The VE stated that an individual with those limitatjons

would be unable to perform “structured work” such as would be required of a circuit baam
lens inserter, or table worker. (AR 110.)

% Plaintiff also summarily objects to the ALJ’s determination that Plaintiff's testinas
not credible. (Pl.’s Mot. 21:44.) A plantiff may “fail[] to demonstrate error” where “[he] do
not explain why the ALJ’s finding is erroneousWilliams v. Berryhil] 728 Fed. App’x 709, 71
(9th Cir. 2018)see alsdndep. Towers of Wash. v. Washingt®s0 F.3d 925, 930 (9th Cir. 200
(providing generally that the court “require[s] contentions to be accompanied by reas®hg
Court declines to consider Plaintiff's undeveloped claim regarding the'sAtedibility
determination.
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that the ALJ's error was harmful, and that consequently the resulting
determination was not supported by substantial evid€ngel.)
Generally, court&distinguish among the opinions of three types of physic

RFC

ans:

(1) those who treat the claimant (treating physicians); (2) those who examing but d

not treat the claimant (examining physicians); and (3) those who neither examine nc

treat the claimant (nonexamining physicians).éster v. Chater81 F.3d 821, 83

0

(9th Cir. 1995). “The opinions of treating doctors should be given more weight thar

the opinions of doctors who do not treat the claimaméddick 157 F.3dat 725.

Further, the Ninth Circuit has explained

Where the treating doctor’'s opinion is not contradicted by another
doctor, it may be rejected only for “clear and convincing” reasons
supported by substantial evidence in the recdfden if the treating
doctor’s opinion is contradicted @nother doctor, the ALJ may not
reject this opinion without providing “specific and legitimate reasons”
supported by substantial evidence in the recdrdis can be done by
setting out a detailed and thorough summary of the facts and conflicting
clinical evidence, stating his interpretation thereof, and making
findings. The ALJ must do more than offer his conclusioki® must

set forth his own interpretations and explain why they, rather than the
doctors’, are correct.

Ornv. Astrug 495 F.3d625,632(9th Cir. 2007) (citations omitted)n addition, the

“ALJ need not accept the opinion of any physician, including a treating physiqg
that opinion is brief, conclusory, and inadequately supported by clinical find
Thomas v. Barnhar78 F.3d 94,/957 (9th Cir. 2002).

an,

Ings.”

10 Notably, as mentioned above, Plaintiff does not challenge the ALJ’s determingtion at

step two that his mental impairments were nonsevere, and the Court finds no ccasakgt

Plaintiff's case for him. Seelndep. Towers350 F.3d at 930. Moreover, the ALJ included

his

analysis of Plaintiff's mental impairemts in his RFC determination and asked the VE to corsider

Plaintiff's alleged mental impairment symptoms at step fiBeefR 29, 3435, 10809.) Even if
the ALJ improperly determined the medicallgterminable mental impairments to be nonse
his error would be harmless because he adequately considered those factors Iysissaastep
three, four, and five Cf. Lewis v. Astrug498 F.3d 909, 911 (9th Cir. 2007) (holding that, wh
an ALJ might have erroneously deemed a medical impairmerdregvere at step two, the e
was harmless because the ALJ extensively discussed the medical impairment tepater the
analysis);seealso Shinseki v. Sander§56 U.S. 396, 409 (2009) (“The burden of showing thd
error is harmful normally fé8 upon the party attacking the agency’s determination.”).

—-13 - 18cv0672

ere,

~

5
nere
ror

At an




© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

l. Dr. Sporrong

Plaintiff contends thate ALJfailed toprovidespecific and legitimate reasaq
supported by substantial evidenf assigning little weight to Dr. Sporrong
opinion (SeePl’s Mot. 19:1415, 19:2122.) Dr. Sporrong’s medical sour
statement conflicted witexamining physician Dr. Sabourindpinion As Plaintiff
suggests, the ALJ therefore could not assign little weigbr t&porrong’s opinio
in favor of relying on Dr. Sabourin’s opinion unless he proffered “specific
legitimate reasons supported by substantial evidence in the record” to &ee
Orn, 495 F.3d at 632. Ifct, he ALJtenderedwo reasons for assigning “litt

weight” to Dr. Sporrong’s medical source statemerithe Court must analyz

ns

J'S

(%)
@

and
50.

le

(D

whether either of the ALJ'gtionales is a specific and legitimate reason suppported

by substantial evidence in the recor&ee, e.g.Taylor v. Comrr of Soc. Sec.

Admin, 659 F.3d 1228, 1233 (9th Cir. 2011).

First, the ALJ found that Dr. Sporrong’s medical source statemesatndt
supported by objective medical evidence in the record, which, d¢Bfmiatiff’s]
ongoing complaints of chronic pain, show little in the way of clinical findings.”
33.) The background summaisypra details the relevant factsTo support hig
disability determination, the ALJ specified the clinical findings in the record, V
consisted of several imaging reports, an EMG, and treatment notes from
sourcesthat discuss primarily mild or unremarkable findings from phyg
examinations. (AR 2932.) Dr. Sporrong’s medical source statement claimed
the imaging was “obmively consistent with [Plaintiff's] pain,{AR 980), however
the ALJ noted that the clinical findings show only minimal to mild changs
Plaintiff's spine, which orthopedic and imaging specialists concluded signifie
evidence” ofacutedenervatingchanges(AR 30-31).

The ALJthereforemet his burden to set out a detailed summary of the
and conflicting evidence, state his interpretation thereof, and make find8eg
Orn, 495 F.3d at 63%ee also Andrews v. Shalgk8 F.3d 1035, 10340 (9th Cir.

—-14 — 18cv0672
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1995)(“The ALJ is responsible for determining credibility, resolving conflict
medical testimonyand for resolving ambiguities.”). And the record supports
ALJ’s finding that Dr. Sporrong’sestrictive opinion is inconsistent with th
objective medical evideng¢encluding physical examinations and imaging stug
(See AR 413, 47475, 48082, 61418, 62122, 62528, 89799, 90104, 970.)
Plaintiff highlights portions of the record to argue the Ake&ded to provide “furthg
explanationof his assessment(seePl.’s Mot. 18:519:2Q 19:21-23), butthis
argument is unconvincing. Plaintiff essentially disagrees with the ALJ’s sun
of the medical evidence and rational interpretation of the record. The
however, “must uphold the ALJ's findings if they are supported by infere
reasonably drawn from the recordSeeMolina v. Astrue674 F.3d 1104, 1111 (9
Cir. 2012);see alsarhomas 278 F.3d at 954 (“Where the evidence is susceptit
more than one rational interpretation, one of which supports the ALJ’s decisi
ALJ’s conclusion must be upheld.”Accordingly, the ALJ’s first justification fg
rejecting Dr. Sporrong’s medical source statemeasfgecific and legitimate reas
thatis supported by substantial evidence in the rec@edeTommasetti v. Astry
533 F.3d 1035, 1041 (9th Cir. 200@)roviding an ALJ may reject physician’g
opinion when it is not consistent with the medical evidence).
The ALJ further rationalized that Dr. Sporrong’s medical source stats
conflicted with his own treatment note(SeeAR 33.) The ALhighlightedthat Dr.
Sporrong“previously raised concerns . . . over possible malingering” bef
Plaintiff's complaints were not supported by objective findindd.) (This secon
rationale is a specific and legitimate reason for discounting Dr. Sggsropinion,
but the Court finds it is not supported by substantial evidence in the reéo
January 2016 treatment note from Dr. Sporrong that mentions malingerirsy
“Followed by Heartland Centereceived paperwork stating diagnosis: MOD, se
w/psychotic features, opioid dependence, MJ dependence, PT8®.actually

discussedPlaintiff] with behavioral here at FHCSD CH, and some conce

—-15- 18cv0672
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malingering . . or somatization?”(AR 764.) The ALJ inferred from this treatment
note that Dr. Sporrong believed Plaintiff might have feigned his pain symptoms
However, a plain reading of the treatment note indicates that malingering wa:
mentioned as conjecture without any indication as tospleaificallyraised the issye

or which medical problem was beingferened Plaintiff similarly argues that the
note was unclear, positing instead thaguéstionedhe psychiatric symptoms, not
the physical ones.” (P$ Mot. 20:2021.) FurthermoreDr. Sporrong subsequently
checked a box in his June 2016 medical source statement that provides Plaintiff
not a malingerer. (AR 981.)Given that the single treatment note at issue is
inconclusive and conflicts witkhe clear statement iDr. Sporrong’s subsequent
medical source statement, the Court concludes this note does not rationall
substantiate the ALJ’s second ground for assigning “little weight” to Dr. Sporfong’s
medical source statement.
Though the Court rejecthe ALJ's second reason, the ALJ did not err in
assigning “little weight” to Dr. Sporrong’s medical source statement because his firs
rationaleis aspecific and legitimateeason that isupported by substantial evidence
in the record SeeOrn, 495 F.3cat 632

Il. Dr. Dulin
Plaintiff similarly contends that the ALJ improperly discounted Dr. Dulin’s
medical source statement. (BIMot.17-19.) Acting under the presumption that Dr.
Dulin is a treating source, the ALJ reasoned that the doctor's medical source
statements contradicted by the objective medical evidence in the record as well as
by the results of Dr. Sabourirtisird-partyevaluation. (AR 33.Plaintiff assertshat
Dr. Sabouin’s opinion “could not adequately counter” Dr. Dulin’s medical source
statement because Dr. Dulin was a treating source. (Pl.'s Mot.-20)14e¢

Reddick 157 F.3d at 725.As a preliminary matter, the Court disagrees with| the

—-16 — 18cv0672
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ALJ’s designation of DrDulin as a treating sourceThe Act's implementing
regulationsspecificallydefineatreating source:

Treating source means your own acceptable medical source who
provides you, or has provided you, with medical treatment or evaluation
and who has, or has had, an ongoing treatment relationship with you.
Generally, we will consider that you have an ongoing treatment
relationship with an acceptable medical source when the medical
evidence establishes that you see, or have seen, the source with
frequency cosistent with accepted medical practice for the type of
treatment and/or evaluation required for your medical condition(s)

We will not consider an acceptable medical source to be your treating
source if your relationship with the source is not basegour medical
need for treatment or evaluation, but solely on your need to obtain a
report in support of your claim for disabilityn such a case, we will
consider the acceptable medical source to be a nontreating source.

20 C.F.R. 8 404.1527(a)(2)

Plaintiff visited his primarhealthcargrovider, Dr. Alassil, on June 25, 20!
“frustrated” that the clinic was “not helping hinmiitigate his chronic pain(AR
779.) He told Dr. Alassil that he “was not happy with [Dr. Sabourin’s ortho
opinion],” and requested that Dr. Alassil refer him to another consultative exg
for a “recheck.” Id.) According to Dr. Alassil’'s treatment notes, she obl
Plaintiff's request and referred him to Dr. Dulin to fill out a “funcabrapacity
form.” (AR 780.) Atthe hearing, the ALJ asked Plaintiff to elaborate on Dr. D
to which Plaintiff replied “He’s a rehab specialist, a pain rehab and phy
therapist.” (AR 107.) When asked if he still sees Dr. Dulin, Plaintiff staegdhe
left Heartland.” [(d.) At one point during the hearing, while “trying to remen
[Dr. Dulin’s] name,” Plaintiff stated that Dr. Dulin “did an evaluation on [Plaintif
knees.” (AR 83.)

The recordlemonstratethat Plaintiff sought out Dr. Dulin for thremlepurpose

of filling out the medical source statement. Plaintiff whssatisfiedwith Dr.
Sabourin’s opinionwhich found Plaintiff's impairmentsot severly limiting, and

in response Plaintiff set outto “obtain a report in support ofhis] claim for

disability.” See20 C.F.R. § 404.1527(a)(2)Thus,Dr. Dulin was not a “treating

-17 — 18cv0672
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source” as defined by the regulations, buteedii'nontreating sourc¢ewvho Plaintiff
was referred tdy Dr. Alassil. See d.; seealso Thomas 278 F.3dat 958 (finding
that aphysiciarwho wasconsulted for completion of a medical source stateman
not a “treating source” even though tansultingohysician wasctingat the reques
of the claimant’s treating physician

However,even when an examining physiciargpinion is contradicted R

another doctor’s opinion;lan ALJ may only rejecit by providing specific and

legitimate reasons that are supported by substantial evideGaarison, 759 F.3¢
at 1012 (quotindryan 528 F.3d at 1198)Essentially, examinindoctors opinions
are “still owed deference.Id. In assigning little weight to Dr. Dulin’spinion the
ALJ reasoned that Dr. Dulin’s opinion was not supported by the objective m
evidence in the record, which showed “little in the way of clinfradings.” (AR
33.) The ALJ also referred to his prior discussion of the physical exaomsang
imaging studies in the record, which revealed “mild objective findingdd.)
Therefore, the ALpointed to thsameobjective medical evidence thatémnsidereg
in his handlingof Dr. Sporrong’s medical source statement, which the Cuas
determined to ban appropriate basis for rejecting the treating physician’s op
(SeeDr. Sporrong,supra) The Court finds this rationale similarly serves e
specific and legitimate reason that is supported by substantial evidence tg
“little weight” to Dr. Dulin’s medical source statement. The ALJ thus did not g
discounting Dr. Dulin’s opiniorand assigning greater weight to Dr. Saboul
evalwation SeeGarrison 759 F.3d at 1012.
CONCLUSION

In light of the foregoingthe ALJ did not commit legal error because
provided specific and legitimate reasosspported by substantial evidente
discount the medical source opinions at issBeeOrn, 495 F.3d at 632. And tl
Court will not disturb the Commissioner’s disability determination becaussq

supported by substantial evidencgee Garrison759 F.3d at 1009Accordingly,
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the CourtDENIES Plaintiff's Motion for Summary Judgment (EQ¥o. 16 and
GRANTS the Commissioner'€rossMotion for Summary Judgment (ECF N@®)1
It is herebyORDERED that judgment be entered affirming the decision of
Commissioner and dismissing this action with prejudice

IT 1S SO ORDERED.

/] , T
DATED: May 7, 2019 ,;;_g']*a,{__.,_r.“{,{ 4 *..;&;;{_ ,}/»_L_‘;’.ft_.;(:
Hon. Cynthia Bashant
United States District Judge
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