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ate Farm General Insurance Company Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Sarah Aislinn Flynn Thomas Case N018-cv-00728BAS-BGS
Plaintiff, ORDER:
V. (1) DENYING DEFENDANT'S
MOTION FOR SUMMARY
State Farm Insurance Company JUDGMENT [ECF NO. 24];
Defendant. AND

(2) GRANTING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT [ECF NO. 25]

Before the Court are the parties’ cresstions for summary judgmentin the
underlying action, which was removed to this Court on April 13, 2018 from San
Superior Court, Plaintiff Sarah Aislinn Flynn Thomas alleged that Defendant State
General Insurance Compa(iipefendant” or‘State Farm”oreached the terms of two li
insurance policiessued to Plaintiff's other, James Flyniby unreasonably denying i
insurance benefits to Plaintiff upon her brother's deat@onipl., Ex. 1 to Notice Of
Remova) ECF No. 12.)!

In its Motion for Summary Judgment, Defendant states that, as a matter of 13

entitled to judgment on Plaintiff's claims becaumzh life insurance policies had laps

1 On April 13, 2018, this case was removed on the basis of diversity jurisdiction, 28 U.S.C. §,1
from the Superior Court for the County of San Diego to this Co8ed\otice Of RemovalECF No. 1)
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due tononpayment of premiums before Mr. Flynrdeath. (Defs Mot. for SummJ.,
ECF No. 24) Plaintiff contendsn her summary judgment motidhat Defendars
termination othe policiedue to lapseiolated twoCalifornialnsurance Code statut&s
10113.71 and 10113.7{the “Statutes”)which went into effective years aker Defendan
issued the two life insurance policies to Mr. Flyn{Plf.s Mot. for Summ. J.ECF No.
25.) The dispute on summary judgments@ely whether theStatutes govern the tw
policies at issue in this case.

For the reasons stated below, the €RENIES Defendant’s Motion for Summat
Judgment an@GRANTS Plaintiff's Motion for Summary Judgment.
l. BACKGROUND

A. Statement of Facts

The relevant facts are not in disputéSee generallyStipulated Material Fact

(“SMF”), ECF No. 254.) On February 11, 2008, Defendant issued a life insurance f
insuring the life of James’ Flynn in the amount of $500,0MF No. 1, Ex. 1, Policy
No. LF24713363 (“Policy 3363")at 2) On October 5, 2015, Mr. Flynn made Plaint
his sister, the primary beneficiary of the policy. (SMF No. 4, Policy 336853t
Defendant issued a second life insurance polidyrtd=lynnin the same amount, effecti
March 23, 2008. (SMMNo. 5, Ex. 2, Policy No. LF25283142 (“Policy 3142")at 29)?
Mr. Flynnmace Plaintiff the primary beneficiary of this policy on October 5, 2015 as
(SMF No. 8, Policy 3142 atl.) In 2011,Mr. Flynn authorized premium payments f

0)

y

S

policy

iff,

well.

or

both policies to be made by electronic funds transfers through a State Farm Pdgment F

(“SFPP”). (SMF No. 9.)

SFPP collected thiast premium payments for both policies on February 16, 2

(SMF Nos. 1012) Coverage on Policy 3363 continued until March 11, 2016
coverage for Policy 3142 continued until March 23, 2016. (SMF Nos. D1]i8arch
2016,SFPP’sattempt tacollectfurtherpremium payments for both policies faileggEMF

2 The Court refers to Policy 3363 and Policy 3béllectively as “the Policies.”
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No. 14) On March 17, 2016SFPP mailed a notice to Mr. Flynn notifying him of
balance due on his policies and explaining that coverage botlepolicies would en
after a grace period if no further payments were made.F(S&%. 1516, Ex. 3 March
17, 2016 Noticg The Policies define the “Grace Period” as 31 days “allowed fron
payment of a premium after its due date” during which “policy benefits continue.” (F
3363 at 11; Policy 3142 at 37.)

As of April 16, 2016 SFPPreceived no further payments from Mr. Flynn. (S
No. 17.) State Farm then mailed a notice to Mr. Flyndicatingthat Policy 3363 ha
lapsedand that Mr. Flynn could make a late payment of $200.16 by May 2, 2016 t(
his coverage reinstated. (SMF No=-18, Ex. 4, Notice oPolicy 3363Lapse.) Similarly
SFPP notified Mr. Flynn that Policy 3142 had lapsed after receiving no further prq
payments as of April 28, 2016, and offered Mr. Flynn an opportunity to reinstate this
by paying $1,150.00 by May 14, 2016. (SMF No-2%®) Ex. 5, Notice of Policy 314
Lapse.) SFPP received no payments to reinstate either pglibgir respective deadline
(SMFNos. 23-24.)

The parties stipulate that there is “no known evident®t State Farm
“‘communicated with Mr. Flynn about designating a third party to receive noticpsdH|
or termination of Policy 3363 or Policy 3142 for nonpayment of premium or thate
Farm] gave Mr. Flynn a form to make such a designation.” (SMF No. 28.)

Mr. Flynn passed away on January 24, 2017. (SMF No. 32, Ex. 8, Letter from
Law Firm.) On January 31, 2017, the attorneyMor Flynn’'s estatenquired about thg
status othe life insurance policies in his name. (SMF No. 29, Ex. 6, Letter from Jc
Thomas.)State Farminformed the attorney about two weeks later that no active
insurance policies Mr. Flynn’s name existed in State Farm’s records. (SMF No. 30
7,February 17, 2017 Letter from State Farm Life Claff8$LC”).) Plaintiff's attorneys
thenrequested copies of Policies 3142 and 3363 and “any and all documentation 4
reason why the policy limits were not paid out to the intedeeficiary.” (SMF. No 32
32, Ex. 8 June 6, 2017 Letter from JasBnFraxedag State Farm obliged and mail
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copies of the policies on July 5, 201 BMFNos. 33-34, Ex. 9, July 5, 2017 SFLC Lette
In response, the firm sent another letter to Siequesting documentbat reflectedall
monthly premium payments made by Mr. Flynn, the dates of his last premium pay

dividend payments and accumulations, and information and correspondence ab

Flynn’s nonpayment and lapseSMF No. 34-35, Ex 10, August 21, 2017 Letter from

Jason R. FraxedasState Farm sent the responsive documents to the firm on Sept
12, 2017. (SMF No. 388, Ex. 11, Letter from Traci McKenzie.)

B. Legal Landscape

The resolution of this dispute depends whollyvamether theStatutes effective
January 1, 2013, are applicabbeMr. Flynn’'s Policies, issued in 2008Below, the Cour
summarizes the applicable law, including a recent siapellatedecision, to preface if
analysis of the legal question presented in this case.

1. Cal.Ins. Code 88 10113.71 and 10113.72
Both § 10113.71 and § 10113.72 impose additional requirements on in

regarding nonpayment of premiums and lapse and termination notifications f

insurance policies. The first of k®Statutes creates two new requirements: (1) tha
life insurance policies in California to include a provision for minimurrd&9 gracs
period from the premium due date to allow for late premium payments; and (2) that
of nonpayment of premium, lapse of policy, and termination of policy, mustrii® the
policy owner,a designee named pursuant to § 10113.72 for an individual pafidy;a
known assignee or other person having an interest” in the polittyn a 30day period
Cal. Ins. Code § 10113.7)( (b)(1), and (b)(3).

3 The relevant text of the § 10113.71 states the following:

(a) Each life insurance policy issued or delivered in this state shall contain aqmdeois

a grace period of not less than 60 days from the premium due da&O-dag grace period
shall not run concurrently with the period of paid coverage. The provision shall provide
that the policy shall remain in force during the grace period.

(b)(1) A notice of pending lapse and termination of a life insurance polidyraitebe
effective unless mailed by the insurer to the named policy owner, a designed na
pursuant to Section 10113.72 for an individual life insurance policy, and a known assignegq
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The second statute requires insurers to: (1) give policyholders the right to de
a third person to receive notice of a lapse or termination of a policy for nonpayme
premium by providingpolicyholderswith a designatioform; and(2) notify policyholders
annually of their right to change the designation or designate multiple people. C
Code § 10113.72(a), (b)This statute alsprohibits policies from lapsing or terminati
for nonpayment of a premium unless the insurer provides notice 30 days before
termination to policyholders and their designees by-@ilstés mail.ld. § 10113.72(c}.

It is undisputed that Defendant did not provide Mr. Flynn -a&p grace period t
pay his premium after the premium due datesibimer policy and did not give Mr. Flyn
an opportunity to designate a third party to receive notice of nonpayment, laj
termination. $eeSMF Nas. 18-21, 28.) Thus, the only issue to be decided on sum
judgment is whether the above statutes, effective 2013, govern Mr. Flynn’s tw

insurance policies issued in 2008 and terminated in 2016.

or other person having an interest in the individual life insurance policy, aBalstys
prior to the effective date of termination if termination is for nonpayment of premium.

(3) Notice shall be given to the policy owner and to the designee bglasst United States
mail within 30 days after a premium is dared unpaid. However, notices made to assignees
pursuant to this section may be done electronically with the consent of the assignee

4 The relevant text of § 10113.72 provides the following:

(a) An individual life insurance policy shall not be issued or @gbd in this state until the
applicant has been given the right to designate at least one person, in addition to th
applicant, to receive notice of lapse or termination of a policy for nonpayment atiprem

The insurer shall provide each applicant witfoian to make the designation. That form
shall provide the opportunity for the applicant to submit the name, address, and telephon
number of at least one person, in addition to the applicant, who is to receive notice of laps
or termination of the policy for nonpayment of premium.

(b) The insurer shall notify the policy owner annually of the right to change ttterw

designation or designate one or more persons. The policy owner may change the

designation more often if he or she chooses to do so.

(c) No individual life insurance policy shall lapse or be terminated for nonpayment of
premium unless the insurer, at least 30 days prior to the effective date opsheola
termination, gives notice to the policy owner and to the person or persons designateq
pursuanto subdivision (a), at the address provided by the policy owner for purposes of
receiving notice of lapse or termination. Notice shall be given bydiass United States
mail within 30 days after a premium is due and unpaid.
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2. McHugh v. Protective Life Insurance

On October 14, 2019, Defendant filed a Notice of Supplemental Authority enc
an opinion by California’s Fourth Orsct Court of AppealMcHugh v. Protective Lif

Insurance 40 Cal. App. 5th 1166Ct. App. 2019), squarely addressing the retroaq

application of the aforementioned statutes. (ECF No. Bde Court takes judicial notig

of this decision under Federal Rule of Evidence 28&e Harris v. Cty. of Orangé82
F.3d 1126, 1132 (9th Cir. 2012) (noting that a court may take judicial notice of “undig

Josing

D

ctive

e

spute

matters of public record;)see also United States ex rel. Robinson Rancheria Citizens

Council v. Bornep 971 F.2d 244, 248 (9th Cid992) (“[W]e may take notice (
proceedings in other courts, both within and without the federal judicial system, if

proceedings have a direct relation to matters at issiiiet€ynal quotations omitted)

Df

thos

In McHugh a life insurance policissuedn 2005 lapsed on February 9, 2013 after

the insured failed to pay his premium on January 9, 20d.3at 1169 The designate

beneficiary of a life insurance policy claimed that the insurance compaaghed it$

contract by providing onlya 31-day grace period before terminatimstead of 60 dayas
required byg88 10113.71 and 10113.7®1. at 1169-70.
The California Court of Appeals concluded that 8§ 10113.71 and 10113.72 a

only those life insurance policies issued before the statutes’ January Eft&ati8e date

|®N

pply 1

The courtdeferred to the interpretation of the Department of Insurance after finding tha

its reading of the statutes was “reasonable and consistent with the language of the 5
Id.at1173 In so holding, the court found that the plain meaning of the terms “appli
“designee,” and “issued and delivered” indicate that the statutory requirements
88 10113.71 and 10113.72 were intended to apply prospectively to policie issuec
after January 1, 2013d. at 1174-76. As such, the court helithatthe 6Gday statutory
requirement did not retroactively apply to the policy in question, which was issued in
Id. at1177.

18cv728
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. LEGAL STANDARD

Summaryjudgment is appropriate under Rule 56(c) where the moving
demonstrates the absence of a genuine issue of material fact and entitlement tot|
as a matter of lawSeeFed. R. Civ. P. 56(clCelotex Corp. v. Catrety77 U.S. 317, 32
(1986). A fct is material when, under the governing substantive law, it could affg
outcome of the casé&nderson v. Liberty Lobby, Iné77 U.S. 242, 248 (19864 dispute
about a material fact is genuine if “the evidence is such that a reasonable jdrietou
a verdict for the nonmoving partyAnderson477 U.S. at 248.

Generally, gparty seeking summary judgment always bears the initial burd
establishing the absence of a genuine issue of materialGatdtex 477 U.S. at 323If
the moving party fails to discharge this initial burden, summary judgment must be
and the court need not consider the nonmoving party’s evidé&utiekes v. S. H. Kress
Co, 398 U.S. 144, 1580 (1970). If the moving party meets this initial burden, 1
nonmoving party must “go beyond the pleadings” and by “the depositions, ansy
interrogatories, and admissions on file,” designate “specific facts showing that thq
genuine issue for trial. Celotex 477 U.S. at 324 (quoting Fed. R. Civ. P. 56(e

However, smmary judgment ialsoappropriate when there exists no genuine i
as to any material fact and the moving party is entitled to judgment/adjudication as 4
of law. Fed R.Civ. P. 56(c);Matsushita Elec. Indus. v. Zenith Radio Co4¥.5 U.S. 574
587 (1986). Questions of statutory interpretation, for example, can be properlhddet
summary judgmentSeeCalifornia Dep’t of Toxic Substances Control v. Alco Pac., |
317 F. Supp. 2d 1188, 1191 (C.D. Cal. 200¥yhen there are no facts in dispute and
only issue raised is a question of statutory interpretationt is appropriate to decide tf
Issue by summary judgmeit(citing Edwards v. Aguillard482 U.S. 578, 595 (1987)
lll.  DISCUSSION

The parties appeao tagree thatheir summary judgment motions pressately a
question of law, specificallgvhetherthe statutory requirements of 88 10113.71
10113.72 apply to Mr. Flynn’s two life insurance policies.

-7-
18cv728

party
udgn

ct th

en of

denie
&
he

vers

Bre IS

sSue

L mat
ide

nc.
the

and




© 00 N o o B~ wWw N P

N NN N DN DN DN NN R P R R R R R R R e
0o ~N o 1N WO N RO o 0o N o N N R O

Plaintiff argues thahe language of the statatedicates that they apply to insurar

policies issued before January 1, 2013 that remain in force after that ashalg

nce

1%

alternatively, under theenewal principle, the Statutes’ requirements were incorporated

into the policies upon payment of premiumbjch effectively renewed the policieéPl.’s
Mot. for Summ. J. at-8.) In opposition Defendant argues ththe plainlanguage of thg
Statutes does not overcome the presumption against retroaatidtyhatPlaintiff has
failed to show that the two Policies, as term life insurance policies, renewed merely
the payment of premiums such that the renewal principle applies. (Def.’s Mot. for §
J. at 6-7; Def.’s Opp’nto Pl.’s Mot. for Summ. J. (“Def's Opp’n’at 8-9, ECF No. 28

As explained below, the Court finds that the Statutes have no retroactive ef
policies issued before their effective datweverbecausdr. Flynn’'s Policies renewe
after the effective dat¢he Policies incorporated tiatutesrequirements pursant to the
renewal principle.

A. Retroactivity

D

r due

Sumn

fect C
d

Plaintiff argues that the statutory language of 88 10113.71 and 10113.72 indicat

retroactive application to policies issued and delivered before the Effective [Pats
Mot. for Summ. J. at-93) In light of McHugh the Court must consider the impact
the California Court of Appeals decisiaghany,on Plaintiff's claims.

Generally, “[ekcept in matters governed by the Federal Constitution or by a
Congress, the law to be applied in any caghaslaw of the staid” whether that law
originates in a statute passed by a state legislature or in a decision by a state’s high
Erie R. Co. v. Tompking804 U.S. 64, 78 (1938)Where an intermediate appellate si
court has decided an s of state law, that decision “is not to be disregarded by a fe
court unless it is convinced ... that the highest court of the state would decide offjér
Tenneco W., Inc. v. Marathon Oil C&56 F.2d 769, 771 (9th Cir. 198%nternal
guotations omitted)Thus, the Court must consider whether the California Supreme
would affirm or reverse the decision MicHughfinding the Statutes applicable only
policies issued after January 1, 208elLewis v. Tel. Employeeg&lit Union 87 F.3d
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1537, 1545 (9th Cir. 199Qfederal courts must consider “intermediate appellate ¢court
decisions, decisions from other jurisdictions, statutes, treatises, and restatetments”
determine how the highest state court would decide an)ig@aternal quotations omitted)
In the context of insurance law, the California Supreme Court has previousl
rejected the generous retroactive application of new statutory law to old insuracies po
Interinsurance Exch. of Auto. Club of S. Cal. v. Ohio Cas. Ins.880Cal. 2d 142, 149
(1962) (1t is well[-]settled that insurance policies are governed by the statutory an
decisional law in force at the time the policy is issuBdch provisions are read into each
policy thereunder, and become a part of the contract with full binding effect upon eac
party.”) (internal citations and quotations omitted). The California Supreme Caetipa
its conclusion on the “presumption against retroactivity,” which it has generally followec
in all cases addressing retroactive legislati®aeMicClung v. Employment Dev. Ded34
Cal. 4th 467, 475 (2004j)inding that “the presumption against retroactive legislatign is
deeply rooted in our jurisprudence.”)This approach treats retroactivity as a poficy
determinaion to be made by the state legislatuviers v. Philip Morris Companies, Inc¢.
28 Cal. 4th 828, 841 (2002)However, “a statute that is ambiguous with respect to
retroactive application is construed . . . to be unambiguously prospectdigduoting
[.LN.S. v. StCyr, 533 U.S. 289, 316 (200]1)see alsoRetroactive effect of statute

prescribing terms or rights under life insurance policies, annotated at 106 A.L.Rhid(

\ )

presumption can only be overcomé'iie Legislature plainly has directed athiese by
means ofexpress language of retroactivity.ar. other sources [that] provide a clear and
unavoidable implication that the Legislature intended retroactive apphcatQuarry v.
Doe |, 53 Cal. 4th 945, 958012)

Other jurisdictions hae also followed this rule and specifically concludedhat
insurance provisiongdid not have retroactive effect on policies issued before the effective
date SeeState ex rel. Crawford v. Guardian Life Ins. Co. of. AtfB97 OK 10, 954 P.2d
1235, 123738 (1998) (holding that amended statute preventing reinsurer of contractue
right of offset could not be applied retroactivelgt’l Can Corp. v. Indus. Comm’'i48
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. App. 3d.1079, 10821986)(holding that a workers’ compensation statute should not

be retroactively applied tmsurancepolicies “obtained” prior to the effective date of {
statute);Lee v. Universal Life Ins. Co420 S.W.2d 222, 226 (Tex. Civ. App. 19¢7h
the constructiof an insurance policy it is the law in effect at the date of its issuang
Is controlling.”); Skinner v. Holt9 S.D. 427, 69 N.W. 595, 598 (1896plding that therg

he

e tha

1%

was no clear legislative intent to retroactively apply an act exempting life mt&jra

policies from liability for debt)
Consistent with both California Supreme Cgaoureécedentaind the conclusions
other jurisdictionsthe court inlMcHughfound no express retroactivity provision in |

Statutes antboked to legislative intertb deerminethe retroactivity of the Statutes. T

court looked at the relevant sections of Assembly Bill No. 1747, other judicialateq

interpreting the same contractual language, and the text of the statutory prg
themselves.McHugh 40 Cal. App. 5th at 11746. Finding no “clear and unavoidat
implication” that the California legislature intended the Statutes to apply retrdacay
policies issued before the effective dathe court deferred to the interpretation proffe
by the Departmerdf Insurance and affirmed the trial court’s special verdict in favor g
insurer.ld.; see also Shaff v. Farmers New World Life Ins, 8o. LACV 17-03610JAK
(Ex), 2019 WL 4570014, at *111 (C.D. Cal. Aug. 5, 2019gappealdocketed No. 19
56129 (9th Cir. Sept. 25, 2019).

Thus,the Court finds no basis to conclude that California Supreme Court \
decide otherwise regardinige Statutes’ retroactive effeciccordingly, the Court find
that, as a question of latihe statutory requiremnts of 8§ 10113.71 and 10113.72 hav{

retroactive effectinderMcHugh

Df
he
he
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le

e
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voulc
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° Plaintiff also argues, in the alternative, tHg]pplying the Statutes’ grac@eriod and designati

n

requirementdo pre2013 policies in force after 201does not require retroactive application of the
Statute$ because it would not “undo any action taken before 2013. (PI.’s Mot. for Summ. J. at 15|)

The McHugh decision, however, specifically found that “the statutes apply only to polgsasd o

deliveredafter January 1, 2013 .. ..” 40 Cal. App. 5th at 1(emphasis added). Thus, the fact {hat

designation, lpse,and terminatioroccurred after the effective date is not relevant to an analyj
retroactive application; only the date a policy was issued or delivered is digposit
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B. Renewal

In the alternativeRlaintiff argues thabecause the Policies werfectively renewec
each time the premium payment was made, the “renewal ah@pplies wherein
renewed policy incorporates all changes in the law that occurred prior to renéWwal
Mot. for Summ. Jat 21.) Defendant, however, argues thaicause the Policies wei@
term life insurance, the payment of a monthly premdidhnot “renew” the Policies by
instead kept the Policies in force throughout theitest term (Def.’s Opp’n at 1811)

The renewal principle applies tHaterninsurane rule, stated in Section IlI.A
supra to “not only new policies but also renewals: Each renewal incorporates any ¢
in the law that occurred prior to the renewabtephan v. Unum Life Ins. Co. of ABO7
F.3d 917, 927 (9th Cir. 2012¢iting Moddin v. State Farm Mut. Auto. Ins. CQ73 Cal,
App. 2d 693, 70q1969)andSteven Plitt, Daniel Maldonado & Joshua D. Rog€mjch
on Insurance§ 29:43 (3d ed2010). The renewal principle applies in different insura
contexts,ncluding tolife insurance policiesSee Cerone v. Reliance Standard Life
Co, 9 F.Supp.3d 1145, 115341152 (S.D. Cal. 2014%ee alsdBentley v. United of Omal
Life Ins. Co, 371 F. Supp. 3d@23,736 (C.D. Cal. 2019).Further, the Central District (
California has held that a monthly premium payment constitutes a policy renewal.
Supp.at735-36 (citingArgonaut Ins., Co. v. Colonial Ins. G0 Cal. App. 3d 608, 61¢
20 (1977)).

Here Mr. Flynn paid his premiumfrom the date of inception of the Policies in 2(
until 2016. (SMF Nos.-914.) Nothing in the record indicates that Mr. Flynn failed to
his monthly premiums at any other time durthg eightyear period, including in 201
when the Statutes weemacted.Thus,if the premium payment constituted a renew,
Flynn’s payments after January 1, 20Ehewedhis Policiesafter the effective dates
the Statutes and incorpordi@ursuant to the renewal principlee Statutesrequirementg

enactedprior to its renewal Thus,the Court must decidé Mr. Flynn’s payment of
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monthly premiums constitutes renewach that the renewal principle applfes

The Bentley court determined that the Class Policy at issue renewed throug!

monthly premium payments based on a set of facts substantially similar to those|pres

here. The court therdound that that Class Policythat included subannual premium
payments, a provision for termination due to4payment, and an option to reinstate [the
policy pursuant to certain conditions, wasnewed when a premium payment was made
after the Effective Date, regardless of whether the payment was an annualrmusiiba

premium payment.’Bentley 371 F. Supp. 3d at 7386. Similarly, in this case, Mr. Flynn

paid for his life insurance policy subannually. (Policy 3363 at 11 (“Payment of

Premiums”).) The Policies lapsand ultimately terminated on the premiagime date if

the premim was not paid within the allotted Grace Periotil. &t 13 (“Termination”).)

The Policy alloved for reinstatement of its terms, in the event of lapse, if all pas| due

premiumswererepaid with interest. (Id. at 11 (“Reinstatement”).)

However, Defendat argues that the California state court decisions on which

Bentley relies for its holding—specifically, Modglin v. State Farmand Argonautv.
Colonial—are distinguishable from the instant case. HXsefendant argues thitodglin

Is distinguishable beawise the policy in that casasexpressly “coming up for renewal”

® The court inMcHughdoes not directly address whether a monthly paymentpoémium constitutes
renewal of an insurance policy. Instead, it afédthe Department of Insurance’s interpretation of|the
Statutesas having no retroactive effect. However, the Department of Insurance also caheg t

conclusion that the Statuteequirements did not attadio renewedpolicies. 40 Cal. App. 5th at 1172
(excerpting a letter from the Department of Insurance’s chief counseluding that the Statutes do not
require insurers “to extend the grace period for policies that are alrefalgarand . . . when policies that
were issued prior to [January 1, 2013], are renewed\9nethelessrenewal was not relevant to the

court’s decisiorbecause thpolicy at issue itMcHughdid not renew after the effective date of the statutes.
See Bettey, 371 F. Supp. 3d at 737 (finding that renewal principle applied only to policies where &

premium payment was made after the Statutes’ effective date and not tespualieére no premiu
payment was made in 2013 McHugh the policylapsed becaugke insured “failed to pay the premiuym

due on January 9, 2013.” 40 Cal. App. 5th at 1170. Although it is unclear from the decision ho

frequently the insured made his premium payments, a premium due on January 9, 2013 wedodeha
last paid in 2012, before the January 1, 2013 effective date for 88 10113.71 and 10113.7@venhiis,
the premium payment constituted a renewal, the insured’s polidjcthugh would have been last
renewed before, not after, the effective dates of the Statutes. Thetieéorenewal principle did not
apply to incorporate the changes imposed by the Statutes in thahdase suchvicHughdid not mak
any findings specific to issue of renewal that the Court must address here.
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after thel2-monthterm of the policy expired. (Def.’s Reply Mem.support ofMot. for

Summ. J.(“Def.’'s Reply”) at 2 ECF No. 30 Here,Defendant argueshere was no

express renewal notice as the term of the Policies would not expire until Mr. Flynn

s 951

birthday, consequently, Defendant did not send Mr. Flynn a “renewal premium notice.

(Id.) Defendant contends that Mr. Flynn’s monthly premium payments werectifstim
such renewal premiums because they “did nothing to secure coverage beyond the
term” and “merely perpetuated coverage under the subject policies further into the
term for which they had been issuedlt.f

The Court does not find thgersuasive First, Defendant’s claim that the policy
Modglin was issued “for a specific, 12 month term” is factually inaccurate. (Def.’s
for Summ. J. at 6.) The court Modglin states that the policies were issued on May
1965 with carerage until July 24, 1965, a-@@dy period. 273 Cal. App. 2d at 695. Wi

the end of the coverage period was near, State Farm informed the insureds thali¢lyei

“was coming up for renewal,” and the insureds “renewed” the policy by malil
“premium notice and a check for the insurance premiums” to the insurance com
office. Id. at 696. Second, the use of the word “renewal” is not disposi@adifornia
courtshave found in other insurance contexts that “premium notices” informing in
individuals that coverage would continue if a premium was paid by a certain @\
constituted a renewal notice, even though it did not contain the words “offer, Waéhs
or “renew.” Fujimoto v. W. Pioneer Ins. CA86 Cal. App. 3d 305, 31(Ct. App.1978)
(holding that a “natural construction” of a Premium Notice containedfan tofrenew g
policy and that its lack of the terms “offer,” “renewal,” and “renew” was “not sicguitt’).
The Court sees no reason to deviate from this principle in the life insurance cditte
effect ofa notice of nonpayment of premium and a notice of nonrenewal is the
coverage continue$the insured pays a premiwwwhether characterized as a “rene
premium” or simply a “premium¥~but coverage lapses anttimately terminatesf no

payment is madeThus, the use of different terms is inapposite.
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Further, Defendant’s attempt to distinguish the Policies because they
“perpetuated coverage” during their established terms is unsupported by the cals
policy in Bentleywas amannual term polig that renewed upon the payment aghanthly
premium and the policy irArgonautwas indefinitepolicy with a monthly premiumSee
Bentley 371 F. Supp. 33 at 736 (“A Class Policy owner can pay for his @mmeral life
insurance policy in other intervals besides annually, such as in monthly paym
(emphasis addedfrgonaut 70 Cal. App. 3d at 6389. Monthly paymenton thess
policies didnot secue coverage beyond a otyear term; rather, the paymenivere
maintaining continuous coverag8eeArgonaut 70 Cal. App. 3d at 6389 (“. . . Colonial
concedes that the premium period for the Colonial policy was monthly, and thal
monthly premium payment was not received on or before a specifiechdatelicy was
routinely cancelled to be reinstated when the premium was actually receiged.glsq
Bentley 371 F. Supp. 3d at 736 (defining “renewal” as “a subannual policy payna
renews a policy for the period of time that the payment ctvers

The Policies here provided Mr. Flynn with the option of paying an annual pref
Mr. Flynn nonetheless chose to pay in monthly installments. (Policy 3363;aPdlicy
3142 at 3332.) Similar to the facts iArgonaut when Mr. Flynn failed to pay a mthry
premium, his policy lapsed and was subsequently terminated. The monthly pre
therefore, functioned in the main as renewal payments by keeping the Policiesfact
aperiod of time that the payment covefedee Bentley371 F. Supp. 3d aB88. This is
supported by Defendant’s representations in its letters to Mr. Flynn stating that {
premium payments received on February 16, 2ténded coverage d¢tolicy 3363and
Policy 3142 only for a limited period of timeuntil March 11, 2016 @d March 23, 2016
respectively (SeeSMF Nos. 10, 12, 14.)

Defendant argues tharrgonautis distinguishable becausige California Court of
Appealsfoundin that case that the insurance policy in question had been retieMigtit

of the monthly premium periods and the notices of cancellation and reinstaterént.

Cal. App. 3d at620. Here, while Mr. Flynnmade monthly policy payments and
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Policies weresubsequentlgancelleddue to nonpaymenhis Policies were not reinstat
during his lifetime But the court inBentleyfound more broadly that life insurance polic)
incorporated the Statutes’ requirements through the renewal prificipde the policy
renewed through a monthly premium payment that occurred after the 'staftgetive
date” and where the policy contained cancellation and reinstatement provisions,
they hadnot beeninvoked. 371 F. Supp. 3d at 7386 (“. . . the policycanbereinstated
if the policyholder fulfills certain conditions, including paying all past due premiu
(emphasis added).

The Court sees no reaseiand Defendant proffers noreto require cancellatio
and subsequent reinstatement of a policy to find that the polghden renewed As
stated above, “renewing” a policy and paying a premium lead to the same result: cof
coverage for a period covered dpremium. Moreoverequatingpayment of a premiur
with renewal is consistent with the understanding of these concepts in other ins
contexts SeeModglin, 273 Cal. App. 2dt 696(insureds’ mailing of a premium noti
and premium payment in response to “renewal billing notice” renéwegdsureds’ auto
insurance policy)

Therefore, the Court finds that the Policies ree@wpon payment of monthl
premiums. Because Mr. Flynn made such paymentsth&&tatutes’January 1, 201
effective date, the Policies incorporathd new grace period, designation, and notificg
requirementsStatutesunder the renewal principkndDefendant was required to comy
with such requirements before terminating the Policies.

IV. CONCLUSION

Accordingly, the CourtGRANTS Plaintiff's Motion for Summary Judgmer

Defendant’'s Motion for Summary JudgmesitthereforeDENIED. By December 24

2019 the parties shall jointly file a status report indicating the status of all claims
action in light of this Order anagthetherentry of judgment is appropriate.
IT 1S SO ORDERED. )
DATED: December 10, 2019 f:;_g'ﬂ,{..{u. 4q ‘-;_1;3;{.,-'{{3.;1_-_'(:
Hon. Cynthia Bashant
15 - United States District Judge
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