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atory, LP v. DG in PB, LLC et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

IN RE: OUTLAW LABORATORIES, LP| Case No0.:18CV840 GPC (BGS)
LITIGATION,
ORDER ON JOINT STATEMENT
REGARDING IN CAMERA REVIEW
OF POTENTIALLY PRIVILEGED
DOCUMENTS

[ECF 242]

l. INTRODUCTION

Pursuant to the Court’s briefing Order, (ECF 238)unterclaimant Roma Mikha
andthird-party plaintiffs NMRM, Inc. and Skyline Market, Inc. (collectively the
“Stores”)andplaintiff Outlaw Laboratories, LP (“Outlaw;)andthird-party defendant

! The Joint Statement follows the parties’ submissioajoint letter brief to theCourt.
The Court gave the parties the option of seekirgpmerareview or disclosure without
in camerareview. (ECF 239. The Stores have chosen to see&amerareview of
seven categories of documeht&sed orthe crimefraud exception. Thparties’ briefing
does not address whether the underlying documentarallysubject to attorneglient
privilege or the work product doctrine. Rather, the Stores appear to take the pbatti
even if they are, they should be disclosed under theedraud exception.
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Tauler SmithLLP (“Tauler Smith”)havefiled a Joint Statement regarding documents
Outlawand Tauler Smith claim are protected from disclosure by attanleyt privilege
and thework product doctrine (ECF 242 at 812.2)

The Stores seak camerareview ofdocumentsesponsive to ten Requests for

Production of Documen{&RFPs)that the Stores have grouped into seven “Subject[s].

(ECF 242 at &.)® The Stores request the Court gramtamerareviewof the
documents to determine if they are subject to the efiened exception.(ld.) For the
reasons set forth below, the requestirficcamerareview isDENIED.

. BACKGROUND

A. Claims in Consolidated Acton

The Courthassummarizedhe claims,counterclaimsandthird-party claimsof this
consolidatedactionin detailin numerougrior orderson discoverydisputes.The Court
incorporateshosesummaries herandonly briefly summarizeshecasehere (ECF177
atl.; ECF215atll.; ECF230atll.; ECF246atll; ECF265atll.)

This consolidated action encompasses two cases brought by Outlaw against
stores for false advertising under the Lanham Act, and as &x@utletaction,
CaliforniaFalse Advertising and California Unfair Competition claims. (Case Nos.
18cv840 (DG in PB) and 18cv1882 (SD Outlet); ECF 147 at 45.) Three of the

stores have filed counterclaims as a class action on behalf of themselves and othe

targeted stores aget Outlaw and its former counsel, Tauler Syitider the Racketeef

Influenced and Corrupt Organizations Act (“RICQO”) along with a rescission claim.
(“Second Amended Counter Claims (“SACC”) [ECF 114].)

I

I

2 All citations to the Joint Statement are to the CM/ECF electronic pagination.
3The Court already addressed fvilege objections to these same RFPs in a prior
order. (ECR246)
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Outlaw’s Lanham Act claims are premised on the defendants selling-“male
enhancement pills, . . . ‘the Enhancement Products™ with packaging that isdieate
are all natural, buallegedlycontain undisclosed drugs with Outlaw claiming it has lo{
out on salesf its productdo those productsECF 147 at 1,-&; ECF 209 $an Diego
Outletaction)) Summary Judgment was granted to defendants iD@a PBaction
and a motion for judgment on the pleadings and subsequent motion for reconsider
the San Diego Outlet action were recently granted dismissing with prejudice all of
Outlaw’s claims. (ECF 14209, 251)

The Storedave alleged counterclaims unddCO on behalf of a class of
similarly situated stores. (ECF 114.) The SACC alleges Outlaw, Tauler Smith, ang
Outlaw’s principles, Michael Wear and Shawn Lynch, have engaged in a scheme t
includes employing “investigators,” some hired by Outlaw’s counsel Tauler Snth,
identify target stores; sending demand letters with draft complaints attacthede
targeted storethat falsely indicate Outlaw sells a competitive product, TriSteel, in re
stores throughout the United Stat¢SACC 112, 2324, 2652,66, 68,73, 8486,88,91-
92.) The Storesllege Outlawnever sold TriSteel products in retail stores and only
statedsellingit onlinein October 201/months after Outlaw had already been
documenting sales of the Enhancement Products bssdfarough investigators in
August 2017.(SACC 11 665845 The false demand letters and draft complaints are
allegedly followedwith offersto settle for increasingly lower amounts, including as Id
as $2,500.(SACC 11 &4, 56, 72, 87, 98.)
I
I
I
I

4 As discussed below, Outlaw and Tauler Smith e@mitted evidence disputing this
allegation.
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B. Documents at Issue

The Stores identify the following categories of documents:

RFPSto | RFPsto Subject
Tauler Outlaw
Smith
1° 18 Communications with Pulaski relating to
the “Outlaw Litigation” (defined).
2 19 Communications with Pulaske: funding
of “Outlaw Litigation.”
3 19 20 Communications with Pulaski or Outlaw

[or Tauler Smith] related to actual or
potential lost sales of TriSteel.

4 21 22 Communications with Pulaski or Outlaw
[or Tauler Smith] related to
pharmacological testingf products sold by
targeted stores.

<

5 24 25 Communications related to Outlaw’s
decision to retain Tauler Smith.

6 25 Notes taken by Tauler Smith related to
telephonic calls it had with class membe

7 31 Agreements between Outlaw and Pulask

aboutthe project.

C.  Prior Court Orders

The Court issued a prior privilege Order in this case, the June 17, 2020 Orde
the crimefraud exception, (ECF 230), and an order on-povilege objections to the
RFP categories identified above. (ECF 246.) Thermrnimefraud exception Order
found the threshold step for camerareview wasmetas to these four documentse
Court exercised its discretion to review the four documentamera and the Court
found the four documents were subject to the cifraed exception. (ECF 230.) The

Order on the noprivilege objections primarily addressed the relevancy of the docur

®The Court adds category numbers for purposes of referencimgritiee analysis
below.

4
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requested, including the categories at issue here, and found the RFPslsougtents
relevant to the Stores’ claims. (ECF 246.)
[ll.  DISCUSSION

A. Legal Standards

“Where there are federal question claims and pendent state law claims pres
federal law of privilege applies Agster v. Maricopa Cnty422 F.3d 836, 8340 (9th Cir.
2005) (citing Fed. R. Evid. 501 advisory committee notes). Indabhmsolidatedcase,
Plaintiff Outlaw’s initial claims inboth actions include federal claims under the Lanh
Act andthe Stores’ counterclaims are broughtler RICO(ECF 1, Case No0.18cv840,
13-14; ECF %2, Case No. 18cv1882, at-34; SACC {1 825.) Accordingly, the Cour
applies federal privilege lawTauler Smith and Outlaw have asserted that the categ
of documents listed above are subjecatiorneyclient privilege or work product. Th
Stores’ motion seksin camerareview of these seven categories of documents to dete
if the documents should be disclosed under the cfiiaued exception.

1.  Crime-Fraud Exception

“While the attornexclient privilege is arguably most fundamental of the commy
law privileges recognized under Federal Rule of Evidenceé 804, not absolute’ In
re Grand Jury Investigatiqr810 F.3d 1110, 1113 (9th Cir. 2016) (quotinge Napster,
Inc. Copyright Litig.,479 F.3d 1078, 1090 (9th Cir.200@progated in part on other
grounds by Mohawldus., Inc. v. Carpente58 U.S. 100, 130 &£t. 599(2009).
“The protection afforded by the attornelyent privilege does not extend any
communication ‘in furtherance of intended, or present, continuing illegality.te
Grand Jury Proceeding87 F.3d 377, 381 (9th Cir. 1996) (citiblgited States v. Hodg

& Zweig,548 F.2d 1347, 1354 (9th Cir. 19].7“Thus, the crimdraud exeption insures

that the confidentiality enveloping the attorreient relationship does not encompass
communications made for the purpose of getting advice for the commission of a fra
crime, but the exception does not sweep so broadly that it degpesiclients from

making full disclosure to their attorneyspstwrongdoings, in order that the client mx
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obtain the aid of persons having knowledge of the law and skilled in itiscpradd.
(internal quotations and citations omittetlynder the crimdraud exception,
communications are not privileged when the clienhsults an attorney for advice that
will serve him in the commission of a frdumr crime’ 1d. (quotingNapste., 479 F.3d a
1090).

Ultimately, the party challenginthe privilege “under the crimgaud exception
must satisfy a twart test.” Napster 479 F.3d at 1090.

First, the party must show thidhe client was engaged in or planning

a criminal or fraudulent scheme when it sought the advice of counsel
to furtherthe scheme. Second, it must demonstrate that the attorney
client communications for which production is sought'atd#ficiently
related to and were madean furtherance ofthe] intended, or present,
continuing illegality.

Id. (quotingn re Grand Jury Proceeding8/ F.3dat381-83; see alsdn re Icenhower
755 F.3d 1130, 1141 (9th Cir. 2014) (quotMagpster 479 F.3cat1090. “The attorney

need not have been aware that the client harbored an improper puBposese both the

legal advice and the privilege are for the benefit of the client, it is the’sliembwledge
and intent that are relevahtNapster 479 F.3d at 1090 (citations omitted)l'he
planned crime or fraud need not have succeeded for the exception to Hpplglients
abue of the attorneglient relationship, not his or her successful criminal or fraudulg
act, vitiates the privilegdd. (citations omitted)

“The crimefraud exception may be used to abrogate wwwdduct protection as
well as the attorneglient privilege” In re Nat'l Mortg. Equity Corp. Mortg. Pool
Certificates Litig, 116 F.R.D. 297, 301 (9Cir. 1987) (citingln re Antitrust Grand Jury
805 F.2d 155, 164 (6th Cir.1986) (collecting casé§)ourts generally follow the same
two-part approach used applying the exception to the attorrelyent privilege’ Id.
(citing In re Antitrust Grand Jury805 F.2d at 1689 andin re A.H. Robins Cp107
F.R.D.2,15(D. Kan. 1985))
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2. In Camera Review

The Stores ask the Court to conductranamerareviewof seven categories of
documentgso determine whetheéhe documentshouldbe disclosed under the crime
fraud exception. The Court is required to conduct adt@p analysis to determine
whether to review these categories of documentamera U.S. v.Zolin, 491 U.S. 554,
572 (1989) “First, the court mustequire a showing of a factual basis adequate to
support a good faith belief by a reasonable person,inlamerareview of the material
may reveal evidence to establish the claim that the dranel exception appliesih re
Grand Jury Subpoena 99(SJ) 31 F.3d 826, 829 (9th Cir. 1994juting and
summarizing the standard articuldtey the Supreme Couirt Zolin, 491 U.S. 572)see
also U.S. v. ChristenseB838 F.3d 763, 800 (9th Cir. 2016)he party opposing the
privilege “must present evidence sufficient to support a reasonable belief thatera
review may yield evidence that establishes the excepta@pkcability.” Zolin, 491 U.S.
at 57475.

“Once [the threshold] showing is made, the decision whether to engege in
camerareview rests inthe sound discretion dte district court.”Zolin, 491 U.S. at 572.
“[Clourts should make the decision to reviswlight of the amount of material they ha
been asked to review, the relevance of the alleged privilege material to the case, a
likelihood thatin camerareview will reveal evidence to establish the applicability of t
crime-fraud exception.”In re Grand Jury Investigatiqrd74 F.2dL068,107273 (9th
Cir. 1992) see also idat572

3.  Analysis
a) Parties Positions
The Court very briefly summarizes the parties’ positions here and then discy
them in more depth below in analyzing whether the Stores’ have met their burden
whether to exercise discretion to review the seven categories of documesntsera
I
I

S

ISSES

and




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

(1) The Stores’ Position
As to the threshold inquiry fan camerareview, the Stores argue that the evide
that has beeafferedto date is sufficient to support a good faith belief that document
responsive to each category might reveal evidence establishing the applicability of
crime-fraud exception. (ECF 242 at4) They rely almost exclusively on the Court’s

prior privilege order to establish a factual basis for the fraud they relysocrimefraud

exceptior—that tre members of the scheme were targeting stores before they began

selling TriSteel (Id. at 5 (citing ECF 230 at 14).) The Stores also challengermsade
submitted by Outlaw and Tauler Smith. (ECF 242 at5.)

As to the second step, where the Court decides whether to exercise its discr
engage in then camerareview, the Storeaddresswo factors, the amount of documen
and the relevancy dhe documents to the claims in the cadd. at 57.) The Stores
dispute Outlaw and Tauler Smith’s estimates of the volume of documents at issue
argue theRFPs are narrowly drawn not to yield a large number of documddtat &
6.) As to relevacy, the Stores assert the responsive documents will show: when ar
much funding Outlaw received from Pulaski to target stores, how those funds were
allocated, and provide insight into the inception of the scheme; whether the merb¢
the scheme wersommunicating about any topics (competing products or testing of
products) that would provide an objective basis for the threats against the sttras o
they were notommunicating about the topisuggesting they weanly focused on
targetingstores; and how Tauler Smith transitioned from the JST Distribution client
(pursuinglitigation against sellers of a similar prodyetjth a body of developed target
to Outlaw with a new vehicldor litigation in TriSteel. (d.a 7.)

(2) Tauler Smith’s Position

In opposition tan camerareview, as to thaitial inquiry, Tauler Smith argues th
Stores fail to make any evidentiary showing in support, relying instead on the Cour
prior Order. [d. at 8.) Additionally, Tauler Smith argues the Courtshiind the
threshold folin camerareview met for a specific course of conduct by Tauler Sméh
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that it did something other than participate in “ptigation and litigation conduct as a
mere attorney agent of Outlaw.td(at 9.) Tauler Smith also challenges the Stores’
claim that Outlaw was targeting stores before it was selling produdtsat (O (citing
Decl. of David SergeniaftSergenian Decl.”)Ex. A, B,and C).) Tauler Smith also
argues the Stores have failed to establish their products were free of illegdienty.e
(Sergenian Decl., Ex. B).As to the second step, Tauler Smith estimates responsive
documents would exceed 3,000 and are unlikely to cast light on the issue efrarithe
(3) Outlaw’s Position

As to the initialstep Outlaw argues three exhibitentradict the Storédasis for
the crime fraud exceptierthat Outlawwas targeting stores beforéo#gan selling
TriSteel (Id. at 11 (referencing Exhibits A, B, and)J Outlaw asserts that these
exhibits show it begaselling TriSteebnline in 2016 before any stores were being
investigated or any demand letters were sdut) (

As to the second step, Outld@cuses orthe amount of material involvedrguing
it will be significant. (d.at 1212.) Outlaw estimates documents responsive to the |
concerning Pulaski’'s funding of Outlaw’s litigation will consist of thousands of ema
largely regarding mundane litigation activit{id.)

b)  Step One-Threshold Inquiry

Before the Court can even consider whethexerci® its discretion to review
these documenta camera the StoreSmustpresent evidence sufficient to support a
reasonable belief that in camera review may yieldewe that establishes the
exception’s applicability.” Zolin, 491 U.Sat574-75;id. at 572 (Party moving for in
camera review must “show(] a factual basis adequate to support a good faith belief
reasonable person thatcamerareview of the materials may reveal evidence to esta

the claim that the crim&raud exception ap@s.”), see also Christense838 F.3chat 800.

® The Court presumes Outlaw intends to reference the exhibits that appear at E&;F

242-6, and 2427. Outlaw failed to cite or submit these exhibits through a declaration.
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“[T] he threshold showing to obtamcamerareview may be met by using any relevan
evidence, lawfully obtained, that has not been adjudicated to be privilegadut
consideration of the privileged docunt&nZolin, 491 U.S. at 573Jnited States. Chen
99 F.3d 1495, 15023 (9th Cir. 1996jfinding courts may not consider the potentially
privileged documents in deciding whether the threshold inquirmfoamerareview has
been met) The evidence neatbt be “independent of the contested communications
Zolin, 491 U.S. at B4. The “threshold is set sufficiently low to discourage abuse of
privilege and to ensure that mere assertions of the attofieey privilege will not
become sacrosanctlh re Grand Jury Investigatior974 F.2dat1072. Itallowssome
speculation, but prohibits fishing expeditiond. at 1073 (“TheZolin threshold is
designed to prevent ‘groundless fishing expeditions,’ not to prevent all speculation
district court.”)

The Stores advance the same argument they did in the prior privilege motion

214)as the basis for the cririraud exceptior-that the documents may show that

members of the scheme were targeting stores before TriSteel was being sold. ZEC

at 5 (citing ECF 230 (Court’s prior privilege Order) at 14.) However, even the low
standard for théhreshold inquiryrequires dactualshowingby the Stores that isdking
here

The Storeattempt tarely almostexclusively on the Court’s priarime-fraud
ruling. That decision addressed only four documttatswere described sufficiently to

give the Court a clear understanding of what they were and what they might {(8eeal.

ECF 230 at 6 (describing four document$)igre, the Court is presented with seven
categorieghat would encompass many different documenBifferent materials mean
different analysis. The Court is determinihthe Stores have shown that reviewf the
materialsmay reveal evidence to establish the claim thatctimefraud exception
applies.”Zolin, 491 U.S. at 572 (emphasis addedilditionally, the opposition to this

motion issignificantly different than the prior motion. Unlike the prior motion, here,
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Outlaw and Tauler Smifthoth opposén camerareview. Tauler Smith, and now
Outlaw, dispute the Stores’ contention that stores were targeted before TriStestane
sold—the Stores’ basis for the criafiaud exception in that motion and this one. And
discussed below, they also both submit evidenclstuute this contentiof.Outlaw
submitted no evidence as to the prior motion and did not directly address the Storg
contention that it was targeting stores before TriSteel was sold. (ECGE 2%49.)
Here, he Stores musprovideafactual basisn this motionshowingthatreview ofthese
seven categoriesf documentsnay reveal evidence to establish the crinagd
exception applie8.

The most significant deficiency of the Stores’ motion is the lagkimfence® As
the party moving fom camerareview, the Storesfiustpresent evidencsufficient to
support a reasonable belief timtamerareview may yield evidence that establishes {
exceptions applicability! Zolin, 491 U.S. at 5745. In seekingn camerareview of
these seven aagories of documents, the Stores state tifat évidence that has been
adduced to dates sufficient to support a good faith belief that documents responsivg
each of the disputed requests might reveal evidence further establishing the avalg

the crimefraud exception.” (ECF 242 at 4 (emphasis added).) However, they diben

"Tauler Smith did not brighe prior motion

8 Qut of an abundance of cautighe Court considers Outlaw and Tauler Smith’s
evidenceonly for purposes of determining whether to exercise its discretion to cond
andin camerareview. Gedlll.A.3.c).) If the Court considered it for the first step of th
inquiry, it would only serve to undermine, subject to the limitatmfnsdiscussed below
the Stores’ positionld.)
® Although not addressed by the parties, the Court also notes that the Court’s findir

documents responsive to these RFPs are relevant to the Stores’ claims under Rule

26(b)(1)is not a substitute for the Stores making the requiaetial showing that they
may reveal evidence the criffrud exception applies

19 The absnce of evidence is a particularly glaring omission in this motion because
Outlaw and the Stores have both oppdsethmerareviewand submitted evidence in
opposition. That evidence is discussed further beldWwA(3.c))
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any evidencén support of thistatemenor otherwise submit evidence sapport of tis
assertiort! (Id. at 45.) Although these documents are likely relevant tocthéms in the
Stores claims in this case, as discussed be&leyance is not substitute for a factual
showing.

The Court “must be bear in mind that the party challenging the privilege may
sufficient evidence to prove crime or fraud tiedili ty standard Napster4d79 F.3dat
1090(emphasis added)However here the Stores have not submitted evidene! to
support their claim thah camerareview of these materials may reveal evidence the
crime-fraud exception applies. The Stores could have submitted “any relevant evid
lawfully obtained, that has not been adjudicated to be privileged,” butlitieypt!?
Zolin, 491 U.S. at 575. The Court is not going to fill thalbstantiabap for the Stores.

The Court cannot find the Stores have shown “a factual basis adequate to st
good faith belief by a reasonable person thaamerareview of the materials may
reveal evidence to establish the claim that the cfraned exception applies.Id. at
57213

1The only evidence submitted with the Joint Statement by the Stores is a listing of
search resultshowing cases JST Distributitias filed (Decl. of Mark Poe, Ex. A.)
12The Court is aware there is other evidence on file in this case thatbeeyhdn this
decision The Stores do not even submit the four documents that were the subject ¢
Court’s prior privilege ordedespite trying to rely on them in this motiofld. at 5 (citing
ECF 230 at 14) However,the Court cannot rule in the Stores favor based on evide
the Stores have not submittetio do so would deny Outlaw and Tauler Smith the
opportunity to challeng. “As the Court has previously explained, any joint statemg
must fully set out the party’s own position and its response to the opposing parties
arguments.” (ECF 239 n.2Additionally, the Stores cannot just leave it to the Court
rummage through the extensive filings in this case. It is not the Court’s burden, it i
Stores!

13Because the Court finds the Stores havamnade the threshold showing, the Court

need not reach Tauler Smith argument that the efienel exception would only apply t

it for a very specific and different course of condu&CF 242 at 10.However, the
Court finds this doubtful given responsive documents would likely belong to Tauler
Smith’s client, Outlaw, and “it is the client’'s knowledge and intent thatedegant” for
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c) Step Two- Court’s Discretion to ConductIn Camera Review

The Court need not reach whether to exercise its discretion to review the
documentsn camerabecause the Stores have not met the threshold showing
Notwithstandingeven if the Court found thtereshold inquiry was met, the Court wou
nonethelesdecline to exercise is discretion to review these seven categories of
documentsn camera “Once [the threshold] showing is made, the decision whether
engage inn camerareview rests in theounddiscretionof the district court.”Zolin, 491
U.S. at 572 (emphasis added). “[CJourts should make the decision to review in ligl
the amount of material they have been asked to review, the relevance of the allegg
privilege material to the case, ati likelihood thatn camerareview will reveal
evidence to establish the applicability of the crimaid exception.”In re Grand Jury
Investigation 974 F.2d at 10#2Z3; see alsad. at 572 (The court should make that
decision in light of the facts and circumstances of the particular case, including, an

other things, the volume of materials the district court has been asked to review, th

d
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relative importance to the case of the alleged privileged information, and the likelinood

that the evidence produced througltamerareview, together with other available
evidence then before the court, will establish that the ehienel exception does
apply?).

The amount of material the Court has been asked to review weighs against
camerareview. The Stores disputiee assertions dutlaw(thousands of emailgnd
Tauler Smith(3,000 pages of documentsy to the volume of documents involveased
on the RFPs being narrowly tailore@ihe Court vould agree that these RFPs were
drafted to only obtain relevant discovel§CF 246.) However, that does not mean th¢

will not result in the production of thousands of documents. Five of the seven cate

purposes of the crimgaud exception.Napster 479 F.3d at 1090. “The attorney need
not have been aware that the client harbored an improper purpdse.”
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seek all communications between Outlaw or Tauler Smith and Pulaski on five topig

Any one of these could easily result in production of hundreds, if not thousdinds,
emails. The Storearguethat there will not benany, or even anyemails concerning
testingof competitor products dost sales (categories 3 andoécause Outlaw and
Tauler Smith were nactuallyconcerned about eitheHowever,Tauler Smithhas
produced evidence th&utlawdid conduct testing(Sergeniabecl., Ex. B(five lab
reports from July and December 2017

Based orthe categories, the Court does not doubt that the Court would be ret
to review thousands of pages of documents, particularly given Tauler lsamiffrovided
a declaration stating as much. The Stores’ request tmmerareviewappears to be ar
attempt to have the Court do the work not only of finding the evidence in the recorg
failed to submit tqustify in camerareview, discussed above, but al®view thousands
of pages of documents to determine if the documents are subject to thdratiche
exception. As explained Mapster blanket use oh camerareview could result in
many problems, including “plac[ing] significant burdens upon district cOT® F.3d
at 1096 (Discussing dangers of blanket use cmerareview). The court goes on to
explain this is why th&olin court “was very careful to leave the decision whether to
conduct ann camerareview within ‘the sound discretion of the district courtd”
(quoting Zolin, 491 U.S. at 572)Even if the Storebad met the threshold showing, th
Court would decline to exercise its discretion based on the volume of materials to |
alone.

Therelevance of theseategories of documents to the case weighs in favior of
camerareview. The Court already addreskeelevance in a prior order on npnvilege
objections to these RFPs and found they sought documents that were relevant to {
Stores claims. (ECF 246As the Court explained, responsive documents might expl
when and why Pulaski was funding Outlaw and Tauler Smith’s activities which cou
show the formation of the scheme (categori@sahd 7); Outlaw and Tauler Smith’s

intentions in targeting stores with demand letters and subsequent litigation (lost sa
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tainted competitive products or extracting quick settlements with false threats) (et

3-4); whether Outlaw and Tauler Smith intended to deceive or defraud (category 5);

how the scheme was carried out by Tauler Smith (category 6). (ECF 24G at 7

The “relative importance to thease of the privileged information” is a closer
guestion.Zolin, 491 U.S. at 572. As noted above, these documents might shed sg
light on the early steps taken by Outlaw and Tauler Smith that might explain their
intentions. However, as discussed below, the evidence submitted by Tauler Smith
Outlaw casts doubt on the claim that Outlaw existed onlyridhis scheme rather than
sell products. Ultimately, the Court finds these documents may have some import;
the case, but not so much that it weighs very heavily in favior @dmerareview.

The likelihood thatn camerareview will reveal evidece to establish the
applicability of the crimdraud exceptiontaking into account the evidence before the
Court,weighs againgh camerareview, although not as strongly as the amount of
material involved. As discussed above, the Stores have failed to establish any evi
basis for their contention that these categories of documents will reveal evidence
members of the scheme were targeting stores before TriSteel was beiogsolhy
other basis Additionally, Outlaw and Tauler Smith have both submitted evidence tg
undermine ths unsupported assertidfh As discussed below, there are limitations to
Outlaw and Tauler Smith’s evidendmyt it still suggests these documents may not rej
evidence the crim&aud exception applies.
I

4The Court is allowed to consider countervailing evidence in determining whether
conduct ann camerareview. Napster 479 F.3d at 1092The Court did not consider
this evidence in considering the threshold inquiry because in a grand jurincase,
Grand Jury Subpoena 99(SJ) the court stated “the first step of the analybmudd
focus only on evidence presented by the party seekiogmerareview.” 31 F.3d 826,
829 (9th Cir. 1994) (Concluding the district court was not required to consider evid
from the party opposing in camera review under the first stZplof).
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OutlawassertsOutlaw begarselling TriSteelonline in 2016—before any
investigations were done and before any demand letters werd iilssnig-to-late 2017
to challenge th&tores’ crimefraud premise—thatOutlawwas targeting stores before i
was selling TriSteel. (ECF 242 at 11.) Outlaw then includes a cite that indicates tf
Court shoulccompare Exhibits A and B with Exhibit Gld.) Outlaw argues these
exhibits show the Court’s prior order on the crifreaud exception addressing four
documents was based on a faulty premitfgat members of the scheme started targef
stores before Outlaw started selling TriSteel. K282 at 11%°) Although not explained
it appears Outlaw is arguing Exhibit C shows steverse not being targeted until Augu
2017 and Exhibit B and C show Outlaw was selling TriSteel as early as November
None of these exhibits were submitted by declaration.

Outlaw’s Exhibits A and Bhow historical monthly sales of various categooies
products from November 2016 to December 2016 and February®200tine 201 With
each, vith the“Men’s Libido” categorymarkedfor each montlexcept February 2017
(ECF 2425, 2426.) Although the Stres correctly note that the records do not

specifically refer to TriSteel’ they do indicate that Outlaw was likely selling TriSteel

15Qutlaw now characterizes it as a “faulty premise” underlying the Court’s prior Orc
The Court would agree that the premibat Outlaw did not begin selling TriSteel unti
after the members of the scheme began targeting staasgnportantto the Cairt’s
prior analysis. The Court would not agree with Outlaw’s characterization of it as a
“faulty premise” or “false premise” based on the briefing before the Court for that
motion. (ECF 242 at 11.) Outlaw failed to even addressatgument in th@rior
briefing and submitted no contrary evidence that would have suggested the premis
incorrect.

18 February 2017 is additionally lacking in other respects. There is no title on this
document indicating the time period covered leaving only the “2/a@tiWwritten on the
pages to rely on. Additionally, this document lacks a “Men’s Libido” categddy) For
thistime period “Test Booster” is markedld(at 56.)

17Given Outlaw’s assertion that this evidence shows it was selling TriSteel withrcite
to these sales records, if the sales records marked “Men’s Libido” were not for TriS
would be, at best, intentionally misleading the Court
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before it began targeting stores based on Exhib®Gtlaw’s Exhibit C is an August 31,
2017 JST Distribution invoid&that bills for the costs of creation of an application to
track investigations and the costgrmfestigatng target stores, including expenses of
field agents. (ECF 242.) It exceeds $ 240,000 and shovwg&0B targets with a total co

per target. Significantly, it is daté&ugug 31, 2017, well after the sales and purchase

records discussed above and below indicate Outlaw Wamsgysts products (ECF 242
7.)

Tauler Smith’s evidence reflects Outlaw was purchasing products in Deceml
July 2017. (Sergenian Decl., Ex. A.) Itis not a tremendous leap to deduce Outlaw
on to sell these products it purchasathoughthere is no indicain the invoices were
specificallyto purchas&riSteel. The invoices themselves only refer to “Private 12ct
and he Sergenian Declaration submitting Exhibit A does little to rectify (BiGF 2423
at 310.) It statesonly that “Exhibit A are true and correct copies of documents show
that Outlaw was sellinggs productswell before September 1, 2017.” (ECF 232t 2
(emphasis added) This certainly supports the idea that Outlaw was purchasing and
likely selling productsbut it does not establish Outlaw was selling TriSspekifically.

Cdllectively, the evidence submitted by Outlaw and Tauler Smith reflects that
Outlaw was purgasing and selling products in 2016 and 2017 before stores were b

targetedlikely including TriSteel® before Stores were targete@hisundeminesthe

18 Qutlaw’s responses to Interrogatories Nos. 18 and19 explain that JST Distributio
incurred these expensiscollect information on target stores and that information w
then “obtained” by Outlaw. (Sergenian Decl., Ex. C, ECF242 21.) Outlaw explains
that JST Distribution “was going to pursue litigation along with Outlaw” but “eventu
decided against joining or continuing the litigationld.Y “JST Distribution initially
paid for the investigators to collect evidence” &after JST Distribution pulled out of
the litigation, Outlaw obtained information JST Distribution had gather&t)” (

19 As noted above, the sales records submitted by Outlaw dpecifically identify
TriSteel as the product sold. However, they do mark the “Men’s Libido” categahe
sales recordgind Outlaws counsel asserts in their brief thag$lerecords reflecthat
“Outlaw began selling T+bteel online in 2016” and then cites these sales records.
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Stores contention that these seven categories of documents will show the member
scheme wer&argeting stores before TriSteel was launeh#te fraud the Stores rely or
for applying the crimdraud exceptio. The Stores, on the other hand, have subniibe
evidence to contradict the evidence submitted by Outlaw and Tauler @pash
discussed at length above,support their contention that members of the scheme wj{
targeting stores before TriSteel was being sdllde Court finds the likelihood théte
evidence produced througihcamerareview will reveal evidence to establish the
applicability of the crimdraud exception weighs against the Court exercising its
discretion to conduct an camerareview.

In summary, the Court need not reach the second step because the Stores I
met their burden at the first steplowever, even if the Storesaale the initial threshold

showing,the Court wouldktill decline to exercise its discretion to review these severn

categories of documenits cameraat thesecond stepased on the very large volume of

documents the Stores are seeking to have reviewaineraand the minimal likelihood
these documents will show the crifraud exception applies.
IV. CONCLUSION

The Stores’ motion seeking camerareview iSDENIED for the reasons set fortl
above.

IT1S SO ORDERED.

Dated: September 11, 2020 W

ﬁon’. Bernard G. Skomal\
United States Magistrate Judge

Counsel could natepresent to the Court that these records show it was selling TriSt
with citation to exhibitof sales recoswith a particular category marked if counsel d
not know that those sales were for TriStwgghout intentionally misleading the Court
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