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atory, LP v. DG in PB, LLC et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

IN RE: OUTLAW LABORATORIES, LP| Case No0.:18CV840 GPC (BGS)
LITIGATION,
ORDER DENYING EX PARTE
APPLICATION TO QUASH
SUBPOENA TO JOSEPH VALERIO

[ECF 277]

Third-Party Defendant Tauler Smittasfiled anEx ParteApplication to Quash
Subpoena to Joseph Valerio (“the Motion”). (ECF 27Z9gunterclaimant Roma Mikha
and ThirdPartyPlaintiff NMRM, Inc. and Skyline Market, Inccéllectively the
“Stores”)have filed an Oppositioh.(ECF 279.) For the reasons set forth below, the
Application isDENIED.

I
I

! The Court set a deadline for the Stores to file an Opposition. (ECF 278.) The Co
not provide for the filing of a reply by Tauler Smith and Tauler Smith did not seek |
to do so. Id. (“No further briefing may be filed without leave of court.”)
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l. BACKGROUND

Following the submission of letter briefs to the Court raising numerous discoy
disputes, the Court grantélte Stores’ request to serve a document subpoelt.on
Valerio after the close of discovery. (ECF 266 %) 3The Stores indicated that Robert
Tauler claimed during his deposition that Mr. Valerio stole his recordsidingrecords
this Court had already ordered Tauler Smith to produce to the Stores in response t
discovery requests.d().®> Because Outlawlid not completely join the Storesquest
out of concern there might be privileged documents inclddee ,Court clarifiedn the
Orderthatit was only granting the Stores leave to proceed with the subpoena after
close of discovery and that any issues concerning the subpoessponseto it would
need to be raised througfre procedures set in Federalleof Civil Proceduret5. (1d.)

The subpoent Mr. Valeriorequires production at Mr. Poe’s offices in San
Francisco.(ECF 2772 at 7 [Decl. of David A. Sergenian, Ex. A]lhe Stores indicate
that Mr. Valerio agreedtproduction of the subpoenaed recdadr. Poe’s San
Francisco office because the production is electrofit€F 279 at 3 n.2.Based on the
record before the Court, onlyauler Smith challenges the subpoehgither the Stores
nor Tauler Smith hasdicated in their briefing that Mr. Valerio has any objection to {
subpoena on any basis.
I
I

2Unless otherwise noted, all citations in this Order are to the CM/ECF electronic
pagination.

3 The Courtdid not reopen discovenRather, the Court only graetdleave tosubpoena
records Mr. Tauler claimed at his deposittbatMr. Valerio had taken

“The parties’ letters suggested that documents responsive to the subpoena would
portions of Outlaw’s client file that Tauler Smith, its former courtsad failed toprovide
to Outlaw or the Storem response to discovery requests. Outlaw also indicated th¢
responsesould potentially include documer@utlaw might assert asbject to
attorneyclient privilege.
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I1.  DISCUSSION

The Stores raise numerous arguments in opposition to Tauler Smith’s Motior|
including thathe Court must deny tHdotion becausé was filed in the wrong district
court (ECF 279 at-3l.) They also seek feghifting sanctions. I¢. at 811.) Because

the Court finds the Motion was filed in the wrong district, the Court only addresses

argument and the request for{&@fting sanctions on the basis of that error by Tauler

Smith.

A. Motion to Quash

1. L egal Standards
a) WhereMotion to Quash May BeFiled

Rule 45 consistently, through numerous sections of the Rule, requires any m
or applications related ®subpoena be brought in the district where compliance is
required. Rule 45(dj1) (As to avoiding undue burden or expense on the party subje
the subpoena, “[tlhe couidr the district where compliance is requirgdist enforce thig
duty”); (d)(2)(B)(i) (As to an order compelling productitihe serving party may move
the courtfor the district where compliance is requirgd(e)(2)(B) (As to information
produced that is subject to claims of privilege or protection as trial preparation mat
“presert the information under seal the court for the district where compliance is
required’) (emphasis addedMost important herghe sectionauler Smith relies oim
moving to quash the subpoena issteMr. Valerig Rule 45(d)(3)(A)(iii)® contains the

> TheCourt does not reach Tauler Smith’s argument that documents responsive to
subpoena wilinclude documents subject to attorreient privilege or protected as wol
product, the Stores argument in Opposition that they will not because the subpoen
specifically excludes these documents in the instructions, or Tauler Smith’s failure
address or even acknowledge that instruction in its Motion.

® Tauler Smith cites “Rule 45(3)(A)(ii)” rather than @)3)(A)(ii)). However, the Court
can deduce its intention her8ection (d) is the only section with a subsection &ny
subsection (iii) addresses disclosure of privileged or other protected matter, the
substantive issue Tauler Smith attempts to raise here.
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same language. It states “[o]n timely motion, the clmurthe district where compliance

Is requiredmust quash or modify a subpoena that: . . . (iii) requires disclosure of
privileged or other protected matter, if no exception or waiver appleslé
45(d)(3)(A)(iii); see als”Adv. Comm. Notes to 2013 Amendment, Rule 45nder
Rules 45(d)(2)(B)45(d)(3) and 45(e)(2)(B), subpoemalated motions and application
are to be mad® the court where compliance is required under Rule 4%(@mphasis
added).

Numerous district courts have recognized the s&mart v. United State€ase
No. 1:18cv-0074DCN, 2019 WL 5457994, at * 2 (D. Idaho Oct. 23, 2019) (“Rule 45
repeatedly highlights that the district where compliance is requited eppropriate
court to enforce or quash a subpoenaincourt Gaming, LLC v. Zynga, In&o.
2:14CV-0708RFB-NJK, 2014 WL 4079555, at *3 (D. Nev. Aug. 15, 20;lHlammer v.
City of Sun ValleyCase No. 1:1-8v-211-EJL,2019 WL 958360, *5 (D. Idahodb. 26,
2019) ([M]otion practice arising out of those subpoenas is decided by the court wh
compliance is requiret). The Advisory Committee Notes to the 2013 Amendments
Rule 45 also explain that “[t]o protect local nonparties, local resolution of disputes 1
subpoenas is assured by the limitations of Rule 45(c) and the requirements in Rule
and (e) that motions be made in the court in which compliance is required under R
45(c).”

Numerous courts have also found that “when a motiomasiya subpoena is file
in a court other than the court where compliance is required, that court lacks jurisd
to resolve the motion.’Agincourt Gaming2014 WL 4079555, at *3 [T]he current
version of the Rule provides that the court for the district where compliance is requ
has jurisdiction to quash or modify subpoenaBiroplay Capital Advisors, LLC v.
Does 323 F.R.D. 628, 629 (C.D. Cal. 2018) (Findihg court lacked jurisdiction
because the party subpoenaed was headquartered in ediffestrict);Short 2019 WL
5457994, at *2 (“[M]otions arising out of those subpoenas are decided by the courtf

compliance is required . . . [t]herefore, this Court lacks jurisdiction to consider” the
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motion); Hammer 2019 WL 958360, *6Chambers WVhirlpool Corp, Case No. SA

CV 11-1733 FMO (JCGx), 2016 WL 9451360, *3 (C.D. Cal. Aug. 12, 2016) (collecting

cases)
b) Where Complianceis Required
Rule 45(c§2)(A) defines where compliance is requifed production of

documents or electronically stored information. “A subpoena may command . ..

production of documents, electronically stored information, or tangible things at a place

within 100 miles of where the person resides, is employed, or regutargatts business

in person.” Rule 45(c)(2)(A).
2. Analysis

The Stores are correct that Tauler Smith’s Motion should not have been filed
this district and the Motiomust be denied on that baslsis a motion to quash under
Rule 45(d)(3)(iii) which must be filed in the district court where compliance is requi
Rule 45(d)(3)A). As explainedurtherbelow, his district is neither the district where
compliance is required under Rule 4%23§A) or the location where the Stores indicat
documents should be produdadhe subpoena

The Stores explain in a footnote that “Mialerio is a resident of Los Angeles, b
given that the production was to be electronic, he raised no objection phatwee in the
Northern District.” ECF 279t 3 n.2 (citing Decl. of Mark Poe { 3)The Court has no

information about where Mr. Valerio is employed or regularly transacts business, but

based on his residence, “a place within 100 miles of where [Merigaresides is not
the Southern District of California. Rule 45(c)(2)(A)his is not the district where
compliance is required under Rule 45(c).

The Stores argue “[tlhe subpoena plainly sets forth that the Northern District
Francisco) is thplace ‘where compliance is required.” (ECF 279 at 3 (quoting Tau
Smith’s Motion, ECF 27-1 at 6 [Mot. at 5]) TheStores’subpoena, attached to Taule
Smith’s Motion, does list Mr. Poe’s firm’s address in San Fran@sdbe location wher,

compliarce is required. (ECF 27Zat 7.) The Stores discusdaigth howclearit is

5

n

red.

D
Q

ut

(San

er

-

e




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

that Rule 45 requires motions to enforce or quash subpberfded in the district wherg
compliance is required(ECF 279 at-3l.) However, the Storedo not addreswhetler
the party issuing a subpoena can change “the court where compliance is required
definedin Rule 45(c) by identifying a locatiorn a different district with the consent of
the subpoenaed parigs the Stores have done here

Two district courts have addresdeeé significance of the location of the
subpoenaed party in determining the court where compliance is requiredroplay
Capital Advisors, LLC, v Doethe court rejected the contention that the district wher
compliance was required was determined by the location identified on the subpoen
F.R.D. at630. The court found compliance was required in the district where the
subpoenaed party was headquartered and where its custodian of records waeueng
thoughthe subpoena identified a different location in a different distrittat 630.
Anothercourthas explained that “Rule 45 makes clear that the place of compliance
tethered to the location of the subpoenaed persagiicourt Gaming2014 WL
40795%, at *4 (citing Rule 45(c)(2)(A)). The, thecourt rejected the proposition a
motion to quash could be filed in the district where documents were |doatbe
possession of a different enjityatherthan the location of the party subpoenakt .at
*3-4. However, in both of these cases the subpoenaed party argued compliance W
required, and accordingly a motion to quash could be filed in, a different district co
than the one required under Rule 45(c) based on the subpoenaed party’s. lmtation
*4; Europlay, 323 F.R.D. at 629Here, at least based on the record before the Court
subpoenaed party has raised no challengdl to the subpoena

Based on the limited information and briefing available to the Cibuvould
appearcompliance with a subpoena issued to Mr. Valerio should be required in the
Central District of California because Mr. Valerio resides in Los Angeles. Howkvel
the district where compliance is required could be changed by the combination of {
Stores’subpoenaing documents to their counsel’s office in San Francisco and Mr.

Valerio’s consent to produce them there, that would still not be this didtvicether it is
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the Central District of California or the Northern District of Califorhemmpliances
certainly not required in this district. It is neither the location of compliance &hder
45(c)based on Mr. Valerio’s residence, Los Angeles, or the location listed on the
subpoenaSan FranciscoAccordingly, the Court denies Tauler Smith’s MottorQuash
because the Court lacks jurisdiction to consideAdincourt Gaming2014 WL
4079555, at *3Europlay, 323 F.R.D. at 62%hort 2019 WL 5457994, at *2dammer
2019 WL 958360, *6Chambers2016 WL 9451360, *3.

B. Fee-Shifting Sanctions

The Stores seek feshifting sanctions under Federal Rule of Civil Procedure 3.

(ECF 279 at 811.) The Stores seek sanctions against both the party, Tauler Smith,
Tauler Smith’s counsel. (ECF 279 at10 (“[T]he fee shifing must be awarded jointly]
against both the party and the ‘attorney advising the conduct.” Fed. R. Civ. P.
37(b)(5)(A).”) The Court presumes that the Stores intend to move for sanctions urj
Rule 37a)(5)(A) or (B) rather than Rule 3B)(5)(A) as statethecause thianguage
guoted does not appear in subsection {l)esection the Stores rely amof some
consequence because, as the Stores acknowledge, Rule 37 does not specifically |

for sanctions when a motion to quash a Rule 45 subpoena is denied. Hone®tores

"The Court declines to make this determination in this Order bettaibeiefing does
not address ik specificissueandthe Court does not need to reach it to determine Ta
Smith filed in the wrong district. As noted above, the Court only knows where Mr.
Valerio resides and the briefing does not address a circumstance where a subpoel
nonpartyhas agreed to production in a different disttinan they reside in or whether
tha impacts the court where compliance is requirBdeAdv. Comm. Notes to 2013
Amend., Rule 45 Rule 45(c)(2) directs that . production of. . . electronicdly stored
information may be commanded to occur at a place within 100 miles of where the
subject to the subpoena resides, is employed, or regularly conducts business in pe
Under the current rule, parties often agree that production, particularly obeleatty
stored information, be transmitted by electronic means. Such arrangements facilitg
discovery, and nothing in these amendments limits the ability of parties to make su
arrangementy).
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argue that numerous district calinave imposed sanctions under Rule 37 for Rule 45

disputes (ECF 279 at® (citing cases).) The Stores argamctions should be awardg

here because Tauler Smith was not substantially justified in mavigggish in the

wrong district, particularlyvithout first meeting and conferring with the Stores’ couns

or raising the dispute with the undersigned under the Court’'s May 4, 2020 (E@#
279 atl0-11)

Assuming without deciding that Rule 37 fee shifting sanctions may be award
when a motion to quash under Rule 45 is denied for being filed in the wrong distric
Court finds sanctions are not appropria¢ee First, he Court notes that it would not b
able to award sanctions under Rule 3H@K) or (B) basedn the current briefing. Ru
37(a)(5)(A)and (B)bothindicatethe Court may only require payment of reasonable
expenses&after giving an opportunity to be heard” to the party facing payment. The
Court’s order setting the briefing on¢hviotion specifically did not allow for the filing
of areply brief by Tauler Smith unless Tauler Snathught leave from the Court to do
so. In this respect, Tauler Smith has not been given an opportunity to be heard on
Stores’ request for fee shifty. However, because that could be easily cured by havi
Tauler Smith respond to the Stdresquest, the Court proceeds to address whether t
Stores have established they are entitled talfef@ing sanctions under these
circumstances.

Rule 37(a)(5)provides for payment of expenses, including attorneys’ fee$ieby
losing party when motions are required related to discdvdityese feeshifting
sanctions are required unless the motion or opposition was “substantially justified”
“other circumstances make an award of expenses unjust.” Rule 37(a)(5)(A) and (g

In seeking an award of expenses, the Stores rely heavily on Tauler Smith no

following the Court’'s May 4, 2020 Order regarding raising discovery disputes. Bas

8 Rule 37(a)(5)(A) and (B) address motigeguredto obtain discovery and motions to
prevent disclosureespectively.
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the volume of discovery disputes being raised in this case, the Court modified its n
procedures for raising discovery disputes and required the parties to awmryshort
joint letter brief to the Coutb identify the discovery dispute rather than calling

Chambers.Theletter is intended only to identify the dispute sufficiently for the Cour

orma

[ to

determine whether a discovery conference or briefing is appropriate and the scopg of

either. That did not happen here. However, the Court’s order authorizing the Stores to

Issuethe Rule 45 document subpoena to Mr. Valerio after the close of discovery
indicated that the Court wasmply authorizing the subpoena to be issued after the cl
of discovery andhatany other issuesoncerning it or responses téwould need to be
raised through Rule 45 procedures.” (ECF 266 at 4.) In this respect, Taulec&uuith
reasonably and accuratalgnclude that it could proceed under Rulg#ddcedureso
move to quash the subpoena without following the May 4, 2020 Order’s requiseme
This leave the Court with Tauler Smith having filed this Motion in the wrong

district. The Court agrees, for the reasons set forth abimatdfis clear that any motion

pse

nt

to quash a Rule 45 subpoena has to be filed in the district where compliance is requirec

and this is not the district where compliance is required. However, in this instance

it we

not exceptionally clear where compliance was required. As discussed above, baséd on

the language of Rule 45(c), compliance was required within 100 miles of Mr. Valer
residence in Los Angeles, the Central District of Califarrtmweverthe subpoena
indicated compliance was required in San Francisco, in the Northern District of

California. Tauler Smith certainly erred in filing its Motiberebecause this district is

neither where Mr. Valerio resides or the location identified in the subpoena, but the

proper district is not dlainly set forth” as the Stores argu@ECF 279 at 3.)

Additionally, the Stores are not without error in proceedwtf this subpoena.

The subpoena was issuelt ofthe Central District of California by the Stores’ counsel,

o

Mr. Poe. (ECF 272 at 7, Sergenian Decl., Ex. A].) Rule 45(a)(2), “Issuing court” very

clearly indicates that “A subpoena must issue from thetavhere the action is

pending.” Because this action is pending here, the subpoena should have been is
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from this district, rather than the Central District of CaliforhiAgain, although not fully
addressed in the briefing, the Court can find thight have added to the confusion as
where to challenge this subpoena.

Given the foregoing and assuming Rule 37’s fee shifting provisions appénial
of aRule 45 motions to quash based on it bdilegl in the wrong district, the Court fing

sandions are not appropriate because “other circumstances make an award of exp

~

[o

Is

ense

unjust,” specifically that the district of compliance under Rule 45(c) and that identified ot

the subpoena were in conflict and the subpoena was itself issued from the istociy ¢
Rule 37(a)(5)(A) or (B)Rule 45(c) Rule 45(a)(2).
[II. CONCLUSION

Tauler Smith’sEx ParteApplication to Quash Subpoena to Joseph Valerio is
DENIED.

IT ISSO ORDERED.

Dated: September 23, 2020 W

ﬁor‘; Bernard G. Skomal\
United States Magistrate Judge

® The Courtnotesthatthis issue was understandably not raised in the briefing. Givel
Valerio is apparently amenable to producing the documents electronicSty
Francisco, it is unlikely he would challenge tarsorandsinceTauler Smithikely lacks
standing to challenge this erytinere was no reason it would have been raiSs#Cal.
Sportfishing PratAll. v. Chico Scrap Metal, Inc299 F.R.D. 63843 (E.D. Cal. 2014)
(“The general rule, however, is that a party has no standing to quash a subpoena s
upon a third party, except as to claims of privilege relating to the documents being
sought.”);U.S. Bank Nat'l Ass’'n v. Jamez64 F.R.D. 17, 189 (D. Maine 2010).
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