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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA
GARY RONNELL PERKINS, Case No.: 18cv850-DMS-LL
Plaintiff,
ORDER DENYING PLAINTIFF'S
V. MOTION TO EXCLUDE

C. ANGULO, et al., INFORMATION

Defendants. [ECF No. 66]

Currently before the Court is Plaintéf“Motion to Exclude Information” [ECF

No. 66] and Defendants’ Response [ECF Ng. 6®r the reasons set forth below,
CourtDENIES Plaintiff's Motion.
RELEVANT DISCOV ERY BACKGROUND
The instant motion arises from: (1) Piif's Requests for Production (“RFPS
Nos. 5-7; and (2) the Court’s July 13, 202€der [ECF No. 55] on Plaintiff's Motion {
Compel [ECF No. 44].

l. Plaintiff's RFPs Nos. 38 and Defendants’ Responses

On April 2, 2020, Plaintiff Gary 8nell Perkins, a prisoner proceedip@ Se,
served his First Set of Requests for Pradumc(“RFPs”) on Defendants. ECF No. 44
9-16. Relevant to the instant dispute araiRiffs RFPs Nos.5-7, which generally
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request CDCR documents oarcotics distribution.
Specifically:
o RFP No. 5 requests: “All doenents which displays what CDCR Training

to correctional staff in regards to athspecific is considered narcot
distribution.”

o RFP No. 6 requests: “Allocuments on CDCR Tramyg of it [sic] Staff on
the actual possession on narcotics for Gtabkuse verse [sic] distribution.”

o RFP No. 7 requests: “All documents that each defendant receive
Training of CDCR statute, rulesya@ Policy on how to determine Perso
use verse [sic] distribution of controlled Substance.”

ECF No. 44 at 13.

For each of Plaintiff's RFPs Nos. 5-7, leedants initially identically objected «
follows:
Objection. The request is avéroad and without reasonable
limitation in scope and as suchnst proportionate to the legal
and factual matters at issue insthtigation. This request seeks
information not reasonably calculated to lead to the discovery
of admissible evidence.
Id. at 21-22.
[I.  The Court’s July 13, 2020 Order
On May 25, 2020, Plaintiff fled a Mmn to Compel further responses

Plaintiffs RFPs Nos. 3-8, 10-14, which sveeceived by the Couan June 1, 2020, ar
accepted on discrepancy on Ji)e020. ECF Nos. 43, 4@n June 8, 2020, the Col
issued an Order directing the Parties teetrand confer on Plaintiff's Motion. ECF N
45.

On June 25, 2020, Defentda filed a Response where they set forth t
agreement to supplement their response®leontiffs RFPs Nos. 5-7 by providin
“written clarification” on “how they made éhdetermination that &itiff's guilty finding

for conspiracy to introduce narcotics intiloe prison was for the purposes of sale
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distribution, and not personal use.” ECF.Ng8 at 3-8. On July 13, 2020, the Cqg
granted-in-part and denied-in-part Ptdiirs Motion to Compel. ECF No. 55. Wit
respect to Plaintiff's RFPs Nos. 5-7, the Court found:

The Court agrees with Defendants that how Plaintiff's
November 24, 1996 Rules Violation Report was previously
decided is not relevant to thestant suit. The Court notes, for
instance, that Plaintiff concedewne of the Defendants in the
instant case were involved inetladjudication of his November
24, 1996 Rules Violation Report. See ECF No. 19 at 13.

However, materials regardi how Defendants interpreted
“narcotics distribution” in denyig Plaintiff's Family Visitation
Application under Title 15, &tion 3177 are relevant to
Plaintiff’'s claims. To this pointthe Court notes that Defendants
already agreed to supplemengithproduction by “producling]
the policies, laws, rules,nd guidelines they followed in
processing Plaintiffs Form 1046 Family Visiting Application.”
ECF No. 53 at 2. To the extenese “policies, laws, rules, and
guidelines” include CDCR mateals Defendants followed to
interpret “narcotics distributn” when denying Plaintiff's
Family Visitation Application, Defendants a@RDERED to
produce themwvithin three weeks of thedate of this Order.

ECF No. 55 at 5.

[1l. Plaintiff's Motion to Exclude

In the instant Motion to Exclude, Plaintiff asserts Defendants failed to produg
additional documents or further responses &nfiff's RFPs Nos. 5-7 in violation of th
Court’s July 13, 2020 Order. ECF No. 66 a4.3n addition, Plaintiff asserts Defenda
failed to provide “their own iterpretation[s]” of the policieased in denying Plaintiff's
family visitation application. Id. at 5-6. Ptiff therefore requests that the Court ente

order “excluding information concerningD]efendants’ interpretation of CDCR

guidelines” on the “distribution of a contrl@dfl] substance[.]”_Id. at 1. Plaintiff

specifically requests that “all evidence in regdrtb Title 15 of the California Code (
Regulations Sections 3000 and 3016(d) beusled from this litigation. Id. at 6.
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In their Response, Defendants state tfemymplied with the Court’'s Order” an
produced the “statutes, rules or case laath Defendant relied upon “in believing [the
actions to be lawful” in response to Plaintiffs RFP No. 3—including the CI
regulations Defendants used in considerirgri@ff’'s family visitation application. ECI
No. 68 at 1, 4. Defendants state that bheea“Defendants relied solely on the pl
meaning of those regulations”—no additionagudidelines’, ‘interpretive materials,’ (
policies” exist that could havgeen produced in response to Plaintiff's RFPs Nos._5-]
at 4. Defendants concede hawee that they did not provide “any formal notification
Plaintiff that there were no further documetatproduce regarding materials used in t
interpretation of the regulats relied upon[.]” Id. at 2.

ANALYSIS

As an initial matter, the Court notes thahile Plaintiff framed his request as
“Motion to Exclude” under Federal Rule of Civil Procedure 37(c)(1) [ECF No. 66
Plaintiff is requesting that sanctions imeposed on Defendants “for failing to prodd
documents and comply with tleeurt order of July 13, 2020ECF No. 66 at 6. As suc
the Court finds Plaintiff's motion is morgjpropriately addressathder Federal Rule (¢
Civil Procedure 37(b)(2).

Federal Rule of Civil Procedeir37(b)(2) authorizes the Court to “issue further

orders” against a party who disobeys a discoweder. Fed. R. CivP. 37(b)(2)(A). The

available sanctions include an order “directthgt the matters embraced in the orde
other designated facts beken as established for purposéshe action, as the prevaili
party claims”; “prohibiting the disobedieparty from supporting oopposing designate
claims or defenses, or from introducingsmated matters irevidence”; “striking
pleadings in whole or in part”; “stayinfgirther proceedings until the order is obeye
“dismissing the action or proceeding in wholein part”; “rendemg a default judgmer|

against the disobedient party”; or “treatingamtempt of court the failure to obey g

order except an order to submit to a physmaimental examinain.” Fed. R. Civ. P

37(0)(2)(A)(i)-(vii).
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Under Rule 37(b), the Court has “widdiscretion to fashion remedies

disobeying discovery orders.” Robinson @ity of San Diego, No. 11-CV-0876-AJ

(WVG), 2013 U.S. Dist. LEXIS 18260, at *12-13.D. Cal. Feb. 8,@L3); see Liew V|

Breen, 640 F.2d 1046, 1050 (9th Cir. 1981mosition of sanctionsinder Rule 37(b)
and the selection of the partiaulsanction, are matters left the discretion of the trig
court.”); Von Brimer v. Whirlpool Corp., 536.2d 838, 844 (9th Cid976) (“By the very

nature of its language, sanct® imposed under Rule 37(b) must be left to the s

discretion of the trial judge.”).

Here, having reviewed the evidenceg tRourt is not convinced Defenda
disobeyed the Court’'s July 13, 2020 OrdertHa portion of the Court’s July 13, 20
Order addressing Plaintiffs RFPs Nos. k& Court noted Defendanélready agreed |
supplement their responses to PlaintiffEFRNo. 3 by “produc[ing] the policies, law
rules, and guidelines theyllimwved in processing Plaintiff's Form 1046 Family Visiti
Application[.]” ECF No. 55 at 5Given this agreement, theo@t held that to the exte
these materials included “CDCR materialsféelants followed to interpret ‘narcoti
distribution” when denying Plaintiff's Faily Visitation Application’—Defendant
should produce them to Plaintiff within #e weeks of the date of the July 13, 2
Order. Id.

Unbeknownst to the Court at the timewever, it appears Dendants had alreaq
served a First Set of Supplemental Responses to Plaintiff's RFPs (including RFPs
7) on June 23, 2020—yprior to the Court’$yJi3, 2020 Order. See ECF No. 68-1 at 3-
33 (certificate of service). Coanaently with this First Seof Supplemental Respons
Defendants also produced documents suppléntetheir response to Plaintiff's RFP N
3.1d. at 16-29.

In their current Response to the instifution to Exclude, Defendants state tf
subsequently reviewed theo@t’'s July 13, 2020 Order andtdemined their First Set (¢
Supplemental Responses already satisfiedCiert’'s Order as “the were no furthe
documents to produce.” ECF No. 68 at 2e@fically, Defendants represent that tH
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“produced the regulations relied upon in respdoselaintiff's request” for the “statute
rules, or case law each defentieelied upon in believing [thdiactions to be lawful” ir
response to Plaintiffs RFP No. 3—and this included all the “CDCR regulations tha
used.” 1d. at 4. As suchDefendants state there wefmo additional ‘guidelines,
‘interpretive materials,’” or policies that [2mdants could have produced” in respons
Plaintiff's RFPs Nos. 5-7 “because Defentarelied solely on the plain meaning
those regulations.” Id.

The Court cannot order Defendantspt@mduce documents that do not exist—;
the Court’'s July 13, 2020 Order did not reguDefendants to do so. See Garcig
Blahnik, No. 14cv875-LAB-BGS, 2016 U.S. € LEXIS 92370, at *9 (S.D. Cal. Ju
15, 2016); see also BakerMoore, No. 1:12-cv00126-IC3-SAB, 2016 U.S. Dist. LEXIS
25463, at *18 (E.D. Cal. Mar. 1, 2016) (“Deftant cannot be compelled to prov

copies of documents that do not exist.”).

Defendants do “acknowledge ththere was no formal notification to Plaintiff th
there were no further documents to proel regarding materials used in th
interpretation of the regulatiomslied upon[.]” ECF No. 68 at 2. The Court agrees th
“formal notification” was neessary. “When a response to a production of docume

not a production or an objection, but arswaer, the party must answer under oath.

example, when a party claims that alkthequested documents have already |
produced, it must state that fact under oattesponse to the regeteé’ 7 Moore's Federz
Practice - Civil 8§ 34.13 (2020) (emphasiddad); see Solarcity Corp. v. Doria, N

16¢cv3085-JAH (RBB), 2018 U.S. &i LEXIS 8286, at *18 (S.D. Cal. Jan. 18, 201

Medina v. Cty. of San Diego, N68cv1252 BA-RBB, 2014 U.S. Dist. LEXIS 135672
*68-69 (S.D. Cal. Sep. 25, 2014). Plaintiff was therefore entitled to a written reg

under oath.

The Court does not belieu@efendants’ failure to mvide one however warran

imposing the harsh sanctions Plaintiff requests here. See Fjelstad v. Am. Hondza
Co., 762 F.2d 1334, 1340 (9th Cir. 1985) (f®R@7(b)(2) requires that ‘any sancti

6
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[imposed pursuant to it] must be ‘jus).”(citation omitted);_see Lewis v. Ryan, 2
F.R.D. 513, 522 (S.D. Cal. 2009) (“Blysion of evidence . . . isot appropriate if th
failure to disclose was eithesubstantially justified or harmless.”) (citation omitte
Plaintiff's request to preclude Defendarfitsm introducing evidence on Sections 3(
and 3016(d) of Title 15 of th€alifornia Code of Regulations particularly harsh as
would prevent Defendants from addressing thewew of Plaintiff's family visitation
application—which goes to the merdgsPlaintiff's retaliation claim.

In addition, Defendants do appear bave supplemented dln production in
response to Plaintiff's RFP No. 3. See FEGlo. 68-1 at 4, 1@8. Defendants als
provided “written clarification”regarding which provisionsf the California Code o
Regulations, Title 15 they relied upon in swgpental responses to Plaintiffs RFPs N
5-7. See ECF Nos. 68-1 at 5-11. FinalDefendants provided evidence that tl
supplemented interrogatory responses reggrthis same subject. See e.g., ECF No.
1 at 36-39. As Plaintiff already has the urygieg information on what CDCR materia
Defendants used, the Court does not findirRiff's request for harsh evidential
sanctions warranted hete.

For these reasons, Plaintiff's MotionENIED. To the extent Defendants ha
not done so, Defendants &dRDERED to provide a properly executed response wi
statement under oath to Plaintiffs RFPs Nos. wihin two weeks of the date of this
Order.

1 Even were the Court to view Plaintiff's Mon under the lens dfederal Rule of Civi
Procedure 37(c), the Court's analysis wbuiot change. The Ninth Circuit giv
“particularly wide latitude to the districioart’s discretion to issue sanctions under R
37(c)(1)” Yeti by Molly, Ltd. v. Deckers Qdoor Corp., 259 F.3d 1101, 1106 (9th (
2001); see also De La Torre v. Ledaecovery Law Office,No. 12-cv-2579-LAB
(DHB), 2014 U.S. Dist. LEXIS 42408, at *1¢&.D. Cal. Mar. 27, 2014) (denyir
Plaintiff's request for evidentiary sanmtis under Rule 37(c)(1) under the Cou
discretion). For the reasons already disadisske Court finds Plaintiff's request f
evidentiary preclusion wouldot be appropriate here.

v
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IT IS SO ORDERED.

Dated: November 23, 2020 TK:&L
S <)

Honorable Linda Lopez
United States Magistrate Judge
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