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8 UNITED STATES DISTRICT COURT
13 SOUTHERN DISTRICT OF CALIFORNIA
11 || HOWARD APPEL,et al, Case No18-cv-873BAS-MDD
12 Plaintiffs, ORDER GRANTING IN PART
13 DEFENDANT'S MOTION TO
V. DISMISS FIRST AMENDED
14 BOSTON NATIONAL TITLE COMPLAINT
15 || AGENCY, LLC, [ECF No. 77]
16 Defendant.
17
18 Boston National Title Agency, LLC'snoves to dismislaintiffs’ First
19 ||Amended Complaint. (“Mot.,” ECF No. 77.Plaintiffs Howard Appel, David
20 ||Cohen, and Ke’e Partners LLC oppose the Motion, (“Opp’n,” ECF89p. The
21 || Court finds resolution of this matter is suitable without the need for oral argument.
22 ||SeeCiv. L.R. 7.1(d)(1). For the reasons discussed belosvCiburtGRANTS IN
23 ||PART AND DENIES IN PART Boston National’'s Motion.
24 ||1. BACKGROUND
25 In June 2017,Plaintiffs signed a Bidder Registration Agreement with
26 ||Concierge Auctions, LLC, to participate in Concierge’s “Summer Partfehle”
27 ||lauction of real estate propies. The Agreement provided that escrow seryices
28 ||would be provided by Boston National Title. (First Amended Complaint, “FAC,”
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ECF No. 73, 1 9.) Plaintiffs wired $100,000 to Boston National to be held in B

National’'s escrow accountPlaintiffs enteredthe auction and bid on a property|i

Fiji (“Fiji Property”). (Id.) On July 1, 2017Plaintiffs were declared the winnif

bidderfor the Fiji Property (Id.  12.) Concierge emailed Plaintiffs informing the

they had won and requested they wiradditional $185,00@ the escrow accour
Concierge also emailed the Fiji Property owners congratulating them on the s
sent a purchase contractld.(f 13.) The Fiji Property owners respondeq
Concierge stating they were surprised by the email because they had inf
Conciergea few days priothat the auction would not go forwardd.(f 14.) Bostor
National was copied on the above emalfaintiffs state they were unaware the
Property owners were refusing to sbk propertyandthereforewiredthe additional
$185,000 to Boston Nationakscrowaccounton July 3, 2017 (Id. T 15.)
Plaintiffs subsequentlgliscovered the Fiji Property owners were refusin
sell and negotiated with the owners from July 3, 2013dptember 13, 27. (d.

71 16.) Plaintiffs told Boston National not to release the $285,0@8drow funds

without Plaintiffs permission. Ifl.) The negotiations were unsuccessful,

Plaintiffs requested Boston National provitdteem with“the escrow instructions

1t

ale ar

ormec

—

Fiji

g to

D

and

(Id. 1171 16, 17.) Boston National responded, appearing to have no knowledge of an

escrow instructions, and statédlat no escrow agreement was signed betyween

Plaintiffs and Boston National.ld| 1 18.) Boston National told Plaintiffs it had

fiduciary relationship with Concierge” aitldenasked a Concierge representativ

a

P {0

inform Plaintiffs “of what is to take place if the seller refuses to sign the contract.”

(Id. 1 19.) Boston National stated if an agreement couldbaatached, it woul
“interplead the funds to the appropriate court for dispositiotd?) (Plaintiffs infer
thatConcierge instructed Boston National not to disburse the funds until Can
said so. Id. 1 20.)

On September 28, 2017, Plaingiflemanied Boston National return their

funds, and demanded Concierge tell Boston National to do the sadhef] 21.)
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Boston National did not do so, appearing to “have given Concierge complete ¢

ontrol

over the funds. I4. 1 22.) Plaintifé then filed suit against Concierge for the return

of the escrow funds and “hundreds of thousands in attorneys’ fees” inculde
1 23 seel7-cv-2263BAS-MDD (“the Conciergecase).) Conciergecommence(
an arbitrationproceeding in New Yorkand told Plaintiffs if theypaid $37,500
Concierge would dismiss the proceeding and wonsdruct Boston National t
release the funds. FAC § 24.) Plaintiffs did not pay, and th€onciergecase
proceeded. Thiourt stayed theConciergecaseand directed the parties
arbitration. {7-cv-2263,ECF No0.30.)

Plaintiffs again requested Boston National return the funds or prt
instructions. Id. Y 25, 26.) Plaintiffs allege Boston National refused to do
because it was using the furfigr the benefit of itself, Concierge, or another th
party.” (d. Y 27.) Plaintiffs then filed the present suit against Boston Nation
May 4, 2018. Boston National returned the $285,000 to Plaintiffs on May 24,
(d. 1 40.)

The procedurahistory of this case is also important for reasons that
become apparent later in this Orddtlaintiffs original complaint against Bostc
National was for breach of fiduciary duty, negligence, and an accounting. E
National answered the complaint. (ECF No. The parties had various discove

disputes, the most notable being Plaintiffs’ request for all documents relateq

escrow account into which Plaintiffs deposited the $285,000. This esccowrag

held by Wells Fargo Bank, is a repository of funds from customers of Concier
Boston National.Boston National produced redacted statemfamtthe accounso
as not to disclose the identification of the customers who also had funds
account. Plaintiffs sought unredactedatagnts, and Judge Dembin and this C
denied the request. (ECF No. 82.)

In the midst of the discovery disputes, Plaintiffs sought leave to fi

amended complaint, which the Court granted. The amended complaint now ¢
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nine claims. Boston National seeks to dismiss the amended complaint in its €
. LEGAL STANDARD

A complaint must plead sufficient factual allegations to “state a claim to
that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (inter
guotation marks and citations omitted). “A claim has facial plausibility whe
plaintiff pleads factual content that allows the court to draw the reasonable in
that the defendant is liable for the miscondalidged.” Id.

A motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of
Procedure tests the legal sufficiency of the claims asserted in the compidnRR
Civ. P. 12(b)(6);Navarro v. Block 250 F.3d 729, 731 (9th Cir. 2001). Towurt
must accept all factual allegations pleaded in the complaint as true and must ¢
them and draw all reasonable inferences from them in favor of the nonmoving
Cabhill v. Liberty Mut. Ins. Co80 F.3d 336, 3388 (9th Cir. 1996).To avoida Rule

12(b)(6) dismissal, a complaint need not contain detailed factual allegations,

it must plead “enough facts to state a claim to relief that is plausible on its Exelé.

Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). ‘Rule 12(b)(6)dismissal maj

ntirety

relief
hal
n the

ferenc

Civil

constr

) party

rathe

y

be based on either a ‘lack of a cognizable legal theory’ or ‘the absence of sufficier

facts alleged under a cognizable legal theorydhnson v. Riverside Healthca
Sys., LP534 F.3d 1116, 1121 (9th Cir. 2008) (quotBwjistreri v. Pacifica Policy
Dep’t, 901 F.2d 696, 699 (9th Cir. 1990)).
lll.  ANALYSIS

The Court addresses each cause of action in turn.

A.  Accounting

While the $285,000 has been returned, Plagtidiquest an accounting
those funds, as “it is unclear” whether the funds weretlygnal escrow funds, @
whether Boston National used those funds and “paid Plaintiffs with somesme
money.” (FAC { 40.) Plainti$falso request an accounting of any interest Bo
National earnedfom the funds during the time it heldemand “any use of profits
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realized through the fundgld. 1139, 41.)
1. Waiver

Before addressing the merits of this cause of action, the Court tu
Plaintiffs’ argument that Boston National has waived its ability to move to di
this claim because it did not move to dismissdlaim in the original complain
Both parties cite tofownsend Farms v. Goknur Gida Madderleri Enerji Imj
Ithalat lhracat Ticaret Ve Sanayi A,\No. SACV150837DOCJICGX, 2016 W
10570248, at8 (C.D. Cal. Aug. 17, 2016Wwhere the court noted “lie Ninth Circuit
has not squarely addressed the issue of whether amending or consolic
complaint allows an opposing party a second opportunity to file a 12(b)(6) m
after the objection has initially been waivedBut the Townsendcourt ultimately,
concluded “amending or consolidating a complaint does not give defendg
second opportunity to raise waived objecticarsd denied the motion to dismiss
the waived claimsld. It made this conclusion after citing casésere “courts hav
allowed the defendant to bring 12(b) motions only as to claims first alleged
amended complaint.1d.

Boston NationaldistinguishesTownsendby arguing that the facts hal
changed since it filed its answer, namely, at the tirdaliso, the $285,000 had n
been returned.“Reply,” ECF No. 81at 2.) Indeed, Plaintiffs have expanded th
accounting cause of action from asking for an acaogiof the funds each day th¢
were in the escrow account, (ECF No. 1, § 33), to an atogwf the funds, interes
and any profits Boston National gained througé agthe funds, (FAC § 39)The
expansion of the cause of action created more defefideparty is not preclude
from making a second motion based on a defense that he alicsim®t have
reasonable notice of at the time that party first filed a motion to disnB§sWright
& Miller, Federal Practice & Proced,81388 (3d ed2019

The Courtunderstandthat Boston Nationalid not originally move to dismis

the accountinglaim knowing that it had the $285,000 in its possession an

—-5-—
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knowing that Plaintiff were alleging Boston Nationalwas unjustly enriched
However the funds hee been returneénd Plaintiffs still seekan accounting for
damages from the fungds¢hereforethe Court understands Boston Natiomahwv
argueghat an accounting is unnecessamgthat itonly moved to dismiss the cIaiE

th

complaints, Boston National should not be precluded from moving to dismiss the

when it hada sufficient defense Although the claim was presented in b

claim now, based on the changed evemd available defensesThe Court will
analyze the merits of the claim.
2.  Analysis

“A cause of action for an accounting requires a showing that a relationship
exists between the plaintiff and defendant that requires an accounting, and that son
balance is due the plaintiff that can only be ascertained by an accouniiesglle
v. McLowghlin, 173 Cal. App. 4th 156, 1792009). “An action for accounting is not
available where the plaintiff alleges the right to recover a sum certaisum that
can be made certain by calculationd. (citations omitted).

Plaintiffs have alleged #&duciary relationship between them and Boston
National. Plaintiffs admit the escrow funds, which have been returned, are|a sur
certain and the interest on those funds is also certain. But Plaintiffs further| allege
Boston National has “benefitted from the use” of the funds, “the exact amount of
which is due and owing to Plaintiffs as restitution and is only ascertainablegkh
an accounting.” (Opp’n at5.)

Boston National curiously fails to respond to this specific argurokiite
restitutionin its Reply, only arguing that the escrow funds and the interest are ¢ertain
somethingPlaintiffs have not disputed. (Reply at 3.) The Court finds Plaintiffs have
plausibly pled an accounting cause of actiorBioston National’s unjust gairfisom
use of the fuads the amounbf which isnot certain. The Court reminds Plaintiffs
thatthe claimfor accouning of the funds will not includ®@laintiffs’ ability to receive

the unredacted banks statemeanmtsvhich the Court has already issued rulingise

—-6—
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CourtDENIES the motion to dismiss this cause of action.
B. Violation of California Unfair Competition Law (“UCL")

Californid s Unfair Competition Law (“UCL”) prohibits “any unlawful, unfair

or fraudulent business act or practice.” Cal. Bus. & RPofle § 17200 Eachprong
of the UCL is a separate and distinct theory of liabfliti{earns v. Ford Motor Co

567 F.3d 1120, 1127 (9th Cir. 200 laintiffs firstproceed under the “fraudulent”

prong. Thus, Plaintiffs must satisfy Rule 9(b¥mightened pleading standaby

stating with particularity the circumstances constituting the allegedly fraudulen

practice, including the who, what, when, where, and how of the misconduct chargec

Ebeid ex rel. United States Lungwitz 616 F.3d993,998 (9th Cir. 2010) Kearns
567 F.3dat1125.

Plaintiffs allege Boston National’'s conduct is fraudulent because the company

falsely advertised it was licensed to do business in Califofthat it was the

exclusive escrow agent for Concierge, that it could conduct businegsegndn

escrow services in thBtate of California, and that it was an expert in the fie

(FAC at p. 2& 11 8, 9.) Plaintiffs allege this induced them to sign the Bi
Agreement
Vicarious Liability. First, Boston National argues it is not respolesiior

anything in the Bidder Agreement as it was not a party to that agreamems it

responsible for anything Concierge told Plaintifi@vot. at 9.) The Court agrees

that Plaintiffs have not pled Boston National had any responsibility fo

174

d

Fder

r the

information disclosed in the Bidder Agreement. The Agreement was betweer

Plaintiffs and Concierge, arahy information Concierge provided Plaintiffs can
be imputed to Boston National. “[U]nfair competition claims cannot be predi
on vicarious liabiliy.” Parent v. Millercoors LLCNo. 3:15CV-1204GPGWVG,
2016 WL 3348818, at *7 (S.D. Cal. June 16, 2Qté)ng Emery v. Visa Itl Serv.

[ot
ated

Assn, 95 Cal. App. 4th 952, 960 (2002)The claims concerning Boston National’'s

“misrepresentations that all escrow services related to the Fiji Property, ‘s

—7-

nall b




© 00 N O o A~ W N PP

N NN N DNDNDNNNRRRRRRR R B PR
0w ~N o OO Bh W N EFP O O 0N O O N WDN PP O

exclusively provided by Bostadational Title (“Escrow Agent), contained within
the Bidders Agreemen{FAC 1 43) and all other claims of misrepresentatroage
by Concerge or in the Bidder Agreement &SMISSED.

Reliance.The only claim that remainsder this cause of actiethat Bostor
National represented itan perform escrow services in California when it can
(FAC 8.) This information allegedly appeans Boston National’'s websiteld()
Boston Nationalrespondg that Plaintiffs have not alleged theyiewed Boston
National's website prior to participating in the auctiofMot. at 10.) Further
Plaintiffs admit the Bidder Agreement provided a Nd&#rolina address for Bostq
National. FACT 9.)

For a fraudulent business practices claim, the UCL mandatebh&paintiff

demonstrate “actual reliance” upon the defendamisrepresentation or omissig

not.

bn

DN.

“[PJlaintiff must show that he personally lost money or property because of his own

actual and reasonable reliance on the allegedly untrue or mislesdtegients.
Rosado v. eBay, IncG3 F. Supp. 3d 1256, 12636 (N.D. Cal. 2014) Reliance cat
be demonstrated by showing thhut-for defendaris fraudulentconduct; plaintiff
“in all reasonable probabilitywould not have engaged in the injuproducing
action In re Actimmune Mitg. Litig., No. 08-02376-MHP, 2009 WL 3740648, §
*8 (N.D. Cal. Nov. 6, 2009jquotinglIn re Tobacco Il Casegl6 Cal. 4th 298, 32(
(2009)

HerePlaintiffs only assert in a conclusory fashion ttnety relied on Bosto
National's representation that it could conduct services in California. (FAC
But this is insufficient. Plaintiffs do not assert how or why they believed Bq
National was licensed in Californiaefore entering into the agreemewnith
Conciergeor even that they had any information at all about Boston Natefale
sendingthe escrow funds. Plaintiffs do not assert they looked up Bostionisks
webpage before entering into the agreement nor do they argue they only ag
participate in the auction because Boston National was licensed lotaditead

-8-—
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Plaintiffs were in possession of the Bidder Agreement whichBigston National's

address in North Carolina, and they do not allege they asked anyone abput th

representation or expressed concerns about Boston National's locatierefore

Plaintiffs have not plausibly pled they relied on any specific misrepresentation or

omission before entering into the agreeme®éeDurell v. Sharp Healthcarel83
Cal.App. 4th1350,1363(2010)(affirming dismissal of plaintifs UCL claim wherg

174

the plaintiff failed to allege that he ever visited the defendant's website andeead th

alleged misrepresentatioh)in sum, Plaintiffs have not pled the required “fuf’
element.See In re Actimmun2009 WL 3740648, at *13 (holding under Rule 9(b),
the causation elements must be “pled with spetific

Without reliance, Plaintiffs cannot pleadlaimunder the “fraudulent prong”
of the UCL. Further,becausePlaintiffs’ claim under the “unlawful” prongf the

UCL stens from the same allegations, Plaintiffs’ lack of reliance also necesgitates

dismissal 6the claim. SeeSwearingen v. Pad¢-oods of Oregon, IncNo. 13-cv—

04157-JD, 2014 WL 3767052, at *2 (N.D. Cal. July 31, 2014) (holding the “attual

reliance” requirement “applies equally to the ‘unlawful’ prong of the W@ien the
predicate unlawfulness misrepresentation and deceptiginternal quotation marks
omitted). The CourtDISMISSESthese claims.

Any remaining UCL claims that are not predicated on misrepresentation do

not require the pleading of “actual” relianc®.Connor v. Uber Techslnc., 58 F.
Supp. 3d 989, 1003 (N.D. Cal. 2014Jhe UCL “provides a cause of action for

violations of any other law as an unlawful practicRdbinson v. Hunger Free Am.

—

! Further, some courts have found that causation “can be inferred from the misrepoesehts
material fact.” See e.g.Chapman v. Skype InQ00 Cal. App. 4th 217, 229 (2013ut as noted
herein, Plaintiffs have not alleged they even viewed the alleged misrepresentatow the
misrepresentation changed their conduct. Thus, the misrepresentation cannot de' mhedenial”
here. SeeFigy v. Amys Kitchen, Ing.No. CV 1303816 SI, 2013 WL 6169503, at *4 (NCal.

Nov. 25, 2013) (“Although therenay be an inference of reliance upon a showing of materiality, to

adequately allege reliance, a plaintiff must still at a minimum allege that he sa\présergation
at issue.”).

—9-—
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Inc., No. 1:18cv00042LJO-BAM, 2018 WL 2563809, at *4 (E.D. Cal. June
2018) Plaintiffs allege “Boston National has violat¢the UCL] through its

negligence and by breaching its fiduciary dutie@pp’'n at 7.) The Court finds

below that Plaintiffs’ negligence and breach of fiduciary claims may proceed
the UCL claimpredcated on these claims maisoproceed. See Robinsqr2018
WL 2563809, at *4 (“[A] UCL claim under the unlawful prong is dependent g
underlying offense).

C. Violation of False Advertising Law (“FAL”")

Plaintiffs allege Boston Nationalolatedthe FAL because it “advertised a
adopted . . . the position that it was the exclusive escrow agent for Conciergg
could conduct business and perform escrow services in the State of Californ
that it was an expert in its field (FAC  70.)

Plaintiffs provide no information as to how Boston National may |
“adopted” Concierge’s statements. The fact that Concierge may have ady
Boston National in a certain way, without Boston Nationediatribution is not 3
claim against Boston Nationatln the context of false advertising, there is no g
to investigate the truth of statements made by oth&arent 2016 WL 334881&t
*7 (citing Emery 95 Cal. App. 4ttat 960).

Thus, the Court turns to the allegations that Boston National made
representationsStanding under California False Advertising law is limited to “af
person who has suffered injury in fact and has lost money or property as a re
a defendans alleged misrepresentationswikset Corp. v. Superior Cours1 Cal.
4th 310, 321 (2011) (quoting California Business & Professions Code 8§ 1
Most courts have interpreted the FAL‘as a result of’ language to require t
plaintiffs “allege their own reliance on the alleged misrepresentati@na.” Taxi
Coop., Incv. Uber Techs., Inc114 F. Supp. 3d 852, 86&7 (N.D. Cal. 2015(citing
cases).

As Plaintiffs’ false advertising claims stem from the same allegations af

—-10-—
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unfair competition claims, the same analysis as above applies Néiteout a
plausible pleading d?laintiffs’ relianceon any false advertisementsere can be no
false advertising claimThe CourtDISMISSES this claim.

D. Fraudulent Concealment, Fraudulent Misrepresentation, and

Negligent Misrepresentation

Plaintiffs  fraudulent concealment, fraudulent misrepresentation, | and
negligent misrepresentatiafaims are predicated on two separate allegations., |First
Plaintiffs allegeBoston National knew on July 3, 2017 that the Fiji Propantyers
refused to sell the Property but did not disclose this to Plaintiffs. (FAC)Y
Plaintiffs allege Boston National was the “only means” for Plaintiffs to discoisr th
concealed fact, and if Plaintiffs had known the fact, they would not have attgmptec
to purchase the Fiji Properaynd would have requested the return of the funds earlier
(Id. 1 53.)

This allegation is contradictory and does not sufficiently allege
misrepresentation or fraudPlaintiffs allege on July 3, 201Boston Nationabecame
awarethat the sale had fallen throygyet it concealed this from Plaintiffs (Id.

1 13.) But Plaintiffs also admit theyhemselvesvere negotiating with the Fij
Propety owners “in an attempt to resurrect the sale” between July 3, 2017 anc
September 13, 20171d( 1 16.) Therefore, it is nonsensical to allege liaak Boston
National disclosed the Fiji Properywners refusal to sell on July 3, 2017 (the same
d

to purchase the property at &l process that began much earlier than July 3)

date P4intiffs knewthe sale had fallen througtPlaintiffs would not have attempt

(D

Plaintiffs apparently knew the sale had fallen through, yet they continued to negotiat
and did not ask Boston National to return the escrow funds at that Bramtiffs
are faulting Boston National for not telling them something that they allasaly.
This does not show fraudr misrepresentatioandthe CourtDISMISSES these
allegatins

The second allegation is that Boston National concealed “that Congcierge

—-11-
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would have exclusive control over the Escrow Funds when the sale of the Fiji

Property did not close, despite the terms of the void BiddeisAgreement, which
Boston National erroneously believes controlled the Escrowed Fu(esC 50.)

Again, Plaintiffs allege Boston National was the “only means” for Plaintiffs to
discover this concealed fact, and if Plaintiffs had known the fact, they would nat have

attempted to purchase the Fiji Propertid. {] 53.)

This convolutedillegationprovides little clarity into this clairof fraud First,

Plaintiffs allege the Bidder Agreement is void because Concierge was “conducting

A4

illegal unlicensed real estate broker activities witBalifornig,]” (id.  9) but alsc

argue that Boston National erred in acting contrary to the terms of the Bidder

Agreement. (Id. § 50.) Further, it is unclear ifand why) Plaintiffs are alleging
Boston National wrongly believes the Bidder Agreementrolietl the disposition
of the funds, or if they are alleging Boston National wrongly bediéveontrolled
the funds.

Assuming the Bidder Agreement is valid, it appears Boston Natignal's

assertion that it needed permission from Concierge to release iids fs
contradicted by the Bidd Agreement. The Agreement statéSscrow serviceg
shall be provided exclusilyeby Boston National Title.” (Exhibit 3 to ECF No.-47
3, at 19.)? Thus it is plausible that it was incorrect for Boston Nationatatethat

2 Boston National requests the Court take judicial notice of the Bidder Agreemer.NEQ 7

3.) The Courfinds it more appropriate fiacorporate by reference the Bidder Agreement. A dourt

may ‘“considercertain materials-documentsattachedo the complaint, documents incorporated
by reference in theomplainf or matters of judicial notieewithout converting the motion ﬂo
dismiss into a motion for summary judgmentJhited States v. Ritchi&42 F.3d 903, 908 (9th
Cir. 2003). Incorporation by reference allows a court deciding a Rule 12(lk){@®nnto dismisy
to consider materials “properly submitted as part of the complairtidl RoachStudios, Inc. v
Richard Feiner & Cq.896 F.2dl542,1555 n.199th Cir. 1989). A court deciding a Rule 12@))
motion may consider a document that is not attached to the complaint if the complaastaniyg
relies” on it and “(1) the complaint refers to the document; (2) the document is dentina
plaintiff's claims; and (3) no party questions the authenticity of the cdpghed to the 12(b)(6)
motion.” Marker v. Lopez450 F.3d 445, 448 (9th Cir. 2006).

Plaintiffs’ complaint refers to the Bidder Agreement, and the Agreemenhisate the
claims. Further Plaintifdo not respond to Boston Natadis request for judicial notic®r disputg

- 12 —
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it needed Concierge’s permission to release the funds, when the Agreement
to say otherwise But it is unclear if Plaintiffs are alleging the Bidder Agreen
provided a misrepresentation regarding the release of funds, or they are dliat
Boston National made a misrepresentation or concealed a certain fact. If P
are alleging Boston National concealed a fact, they must provide “the who,
when, where, and how’ of the misconduct chargatessy. CibaGeigy Corp. USA
317F.3d1097,1106 (9th Cir2003) (quotingCooper v. Pickeftl37 F.3d 616, 62
(9th Cir. 1997)). What fact was concealed, and when/haas it kept from
Plaintiffs? Plaintiffs also do not allege that Boston National “inten[ded] to defr

them (as opposed to simply following Concierge’s instructions), which is a ref

element under fraudulent concealment and intentional misrepresentafies.
Kaldenbach v. Mutual of Omaha Life Ins. Cb/8 Cal. App4th 830, 850 (Ct. App.

2009);see alsd®wartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 200(hplding to
plead intentional misrepresentation, the plaintiff must specifically indicate the
place, and specific content of the false representations as well as the identitie
parties to the misrepsentation). The Court finds Plaintiffs have not pled t
allegation with enough specificity to provide Boston National, or the Coul
opportunity to analyze the claanThesethree causes of acti@ameDISMISSED.

E. Conversion

Conversion is “any act oflominion wrongfully asserted over anotlss
personal property in denial of or inconsistent with his rights therein. It i
necessary that there be a manual taking of the property; it is only necessary
an assumption of control or ownership over the property, or that the alleged cg
has applied the property to his own ustgauye v. Howardl114 Cal App. 2d 122,

the authenticity of therovidedcopyof the Agreement Thus the Court incorporates by refere

the Agreement. The Court denies Boston National’s other requests forljndicta as the Cour

doesnot rely on the other documents.

—-13-—
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126 (1952). Plaintiffs allege Boston Nationalstibstantially interfered with

Plaintiffs’ ownership and possession of the Escfawds by intentionally takin
possession of, preventing Plaintiffs from having access to, and refusing to e
Escrow Funds after Plaintiffs demanded their return, to which Plaintiffs di
consent. (FAC 1 76.)

dJ
urn t

d not

Plaintiffs allege they had a right to the funds on July 3, 2017 when the sale fell

through?® Plaintiffs allege Boston National wrongfully held onto the funds wh
had no right to do so, thus interfering with Plaintiffs’ right to possess their pro
Plaintiffs allege this caesl them damages, i.e. attorney’s fees lasd ofinterest
accrued duringhe periodof Boston National’'s wrongful possessidplaintiffs have
sufficiently alleged conversion.The CourtDENIES the motion to dismiss th
conversion claim.

F. Negligence and Beach of Fiduciary Duty

Plaintiffs pled negligence and breach of fiduciary dutytheir original
complaint and Boston National did not move to dismissclaensuntil they agair
appeared in the first amended complaint. TRleintiffs argue waiver.

As noted above, “amending or consolidating a complaint does not
defendants a second opportunity to raise waived objettlmris“a party is nof

on it

perty.

e

give

precluded from making a second motion based on a defense that he or she did r

have reasonable notice of at the time that party first filed a motion to dis
Townsen@d2016 WL 10570248, at6 Wright & Miller, at§ 1388

miss.”

Thenegligenceand breach of fiduciary dutstaims are based on substantially

3 Again, this is contradicted by Plaintiffs’ assertitirat they negotiated with thE&iji Property,
owners for a few monthsind there ishereforeno plausibleallegationthatPlaintiffs were entitled
to possession of the fundsringthis time because the sale was possibly still pendilmgnaintain
a conversiorcause ofaction, a complaining party must prove “she was entitled to immg
possession [of the converted property] at the time of conversiome Bailey,197 F.3d 997, 100
(9th Cir.1999). A more plausible allegation teatPlaintiffs had a right to the funds on Septem
28, 2017 when negotiations ended and Plairfiiié¢ demanded the return of the fundsedFAC
1 21).

—14 —
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the same allegations the amended complaiahdthe original complaint. The is
no evidence that Boston National did not have “reasonable notice” or

even

reasonable information to dismidgetclaims originally. The return of the escrow

funds, which changed the facts for the accounting claim (anasygmd does no
change the negligence or fiduciary duty claims. The claims are based on acti

occurred before the return of the fund$ius Boston National has waived its abi

to move to dismiss these claim3he CourtDENIES the motion to dismiss the

negligence and breach of fiduciary duty claims.

G. Tort of Another Doctrine

[
bns th

ty

Plaintiffs allegetheir efforts to recover the escrow fees has forced them to

incur “hundreds of thousands of dollars in attorneys’ faasthe suit against

Concierge,which Plaintiffs seek from Boston National “pursuant to the tort of

another doctrine.” (FAC 1 23.)
Under the American rule, each party must generally pay his or her

attorney feesGray v. Don Miller & Assos, Inc,, 35 Cal. 3d 498, 504 (1984). Thi

rule is subject to several exceptions, one of which is the “tort of another,” or

party tort” excepbn, which allows recovery of attorney fees where the plaint

own

L

S
“third
ff is

required to employ counsel to prosecute or defend an action against a thind par

because of the tort of the defendaltt. at 505 The seminal California case

establishing theort of anoherdoctrineis Prentice v. North American Title Guaranty

Corp., 59 Cal.2d 618(1963) wherethe California Supreme Court held:

A person who through the tort of another has been required to act in the
protection of his interests by bringing or defendamgaction against a
third person is entitled to recover compensation for the reasonably
necessary loss of time, attorngyees, and other expenditures thereby
suffered or incurred.

Id. at 620.
Fifteen years later, the California Supreme Court revisitedort of anothe
doctrine. InDavis v. Air Techical Indudries, Inc., 22 Cal. 3d 1, 6 (1978), the Co

—15—
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limited the scope dPrentice The Court held “th€renticeexception was not meant

to apply in every case in which one party’s wrongdoing caasather to be involve
in litigation with a third party.” Id. Instead, the rule is limited to cases involv
“exceptional circumstancesl|d. (citing Prentice 59 Cal. 2d at 620.The Court hag
no intention ofetting the exception swallotihe general rule that parties were to
their own attorney’s feedd. (citing Cal. Civ. Code § 1021).

A claim under thetort of anotherdoctrinethus involves three arties the
claimant, the tortfeaspand the third partyand the tafeasor must have committ
a tort against the claimanBurger v. Kuimelis325 F. Supp. 2d 1026, 1041 (N
Cal. 2004.) “[W]hen a defendans$ tortious conduct requires the plaintiff to su
third party, or defend a suit brought by a third party, attorney fees the plaintif
In this third party action ‘are recoverable as damages resulting from a tort in th
way that medical fees would be part of the damages in a personal injury &g
Third Eye Blind, Inc. v. Near NEntm'tIns. Servs LLC, 127 Cal. App. 4th 1311
1325(2005)

Plaintiffs allege that dut the tort of Boston Nationdfailing to return the

escrow fees)they were forced to bring a case against Concidfg&C § 23.) They
seek to recover from Boston National the costs of litigation the ConciergeBsi
the Court finds Plaintiffs have pled themselves out of using the tort of al
doctrine. The tort of another doctrine does not apply “to one of severa
tortfeasors.” Vacco Indus. Inc. v. Van den Be#gyCal. App. 4th 34 (1992). Ti
doctrine “does not reach so far as to allow plaintiffs to pick and choose which
several joint tortfeasors should absorb the costs of the plaintiffs litigating wi

other ortfeasors.” Gorman v. Tassajara Deorp., 178 Cal. App. 4th 44, §

(2009) see MJT Secs., LLC v. Toronto Dominion Badwé&. 0416362, 2006 WL

123661, at *2 (9th Cir. 2006) (holding the doctrine can be used if two parties ¢
“separate and distinct tort[s]” but not if they are joint tortfeasors).

“Jointtortfeasorsis defined as “[tjwo or more tortfeasors who contribute

—16 —
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the claimant’s injury and who may be joined as defendants in the same la
Joint tortfeasorsBLACK’s LAW DICTIONARY (11th ed. 2019)1[T] he termhas alsd
been used to describe one whose negligence, in concurrence with the negii
another, has caused a single injurilayhugh v. County of Orang#&41 Cal. App
3d 763, 768 (1983) (McDaniel, J., dissentit@)ing cases).

Plaintiffs did not join Concierge and Boston National in one lawsuit,
Plaintiffs have alleged the same conduct ®gncierge and Boston Nation@lot
returning the fundsgontributed taa singleinjury (the loss of the use of the fund
Plaintiffs clearly already sue@oncierge for the same conduct they now al
against Boston NationalS€el7-cv-2263BAS-MDD, ECF No. 12 (Plaintiffs alleg
Concierge committedinter alia, conversion and breachet$ fiduciary duty to
Plaintiffs byrefusing to return the escrow funds)lhe Court finds Plaintiffs ha\
alleged the twdefendantsre joint tortfeasorsSee TSI Seismic Tenant Space,
v. SuperiorCourt, 149 Cal. App4th 159, 167 n.3 (2007) (findinthe plaintiff had

Wsuit.

jence

but
S).
ege

e

e

nc.

sufficiently alleged the defendants to be joint tortfeasors when it was alleged that th

two “owed a tort duty of care to it and that their combined negtgeontributed t
its damages”).Plaintiffs have alleged that both Defendarttstiousaction in not
returning the escrow funds caused Plaintiffs damages. But Plamétfe the choic

to sue Concierge “based on Boston National’'s refusal to return” the fund

O

e

S, anc

Plaintiffs offer no reason why they could not have only sued Boston Nati@ed (

FAC 1 23;0pp’n at 18.) Therefore,Plaintiffs’ attorney’s feesagainst ©ncierge
“were caused by itdecision to pursue a joint tortfeasor, rather than simply sf
recovery based on [Boston National’s] negligendeléc Elec Control, Inc. v. L.A
Unif. Sch. Dist.126 Cal. App. 4th 601, 617 (2005)

The Court finds Plaintiffs have not plausibly pled the doctrine applies,

the relationship and allegations against the Degtendants, thu®laintiffs have not

sufficiently pled this case presents an “exceptional circumstance” justifying thy
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for this doctring® The CourtDISMISSES the “tort of another doctrine” claim.
H. Punitive Damages

Boston National moves to dismiss Plaintiffs’ claim for punitive dam
because Plaintiffs have not alleged a sufficient state of Pnikdhen a plaintif
allegesa claim forpunitive damages, a court may dismiss the claim if the pla
fails toallegesufficientfacts to show “oppression, fraud, or neali’ Cal. Civ.Code
8 3294(a).It is insufficient when the plaintiff asserts “nothing more than conclu
allegations” of oppression, fraud, or mali¢€elleyv. Corrections Corp. of Aniz50
F.Supp.2d 1132,1147(E.D. Cal. 201Q)

In this Order the Court has found Plaintiffs have not sufficiently all
fraudulent conduct. And beyond their allegations of fraud, Plaintiffs only offer
conclusion®f punitive conductisingthe buzzwords “oppressive” and “maliciou

(See FAC 1 33 (“Boston National’s actions were oppressive, fraudulent,

4 The Court notethat it isunsetled as to whether the tort of another doctrine has been repla
statute. AfterDavis the legislaturemplementedCalifornia Civil Code section 1021.6. Sol
courts have held this doctrine codified the “tort of another” doctriPrority Pharmacy, Inc. v
Serono, Ing.No. 09¢cv-1867BTM (POR),2010 WL 55660, at *5 (S.D. Cal. Jan. 5, 201®hn
Hancock Mutual Life Ins Co. v. SetséR Cal App.4th 1524, 153435 (1996) (holding that sectig
1021.6 governs claims under the tort of another doctrine). The Ninth Circuit has dppeanee
but only in dictim. See Unocal Corp. v. UniteSitates 222 F.3d 528, 543 (9th Cir. 2000Qne
court heldthe statute codifies the doctrine “only for claims of implied indemnitgtirger v.
Kuimelis 325 F. Supp. 2d 1026, 1043 (N.D. Cal. 2004) (holding that because section 1021
applies to implied indemnity courts, “it could not have codified each possible ajgplicéithe
tort of another doctrine”). But tigurgercourt also notgthatthe majority of cases “simply igno
the enactment of section 1021.6 in discussing the tort of another doctdnat”1041. Theparties

Ages

ntiff

sory

bged

legal

and

ced by
me

n

1.6 only

(e

in this case, either intanhally or not, went with the majority and did not mention the statute in

their papers. Further, Plaintiffs do not plead indemnity, so the Court does not discissi§
here. If Plaintiffs again assert the tort of another doctrine in its amended @omaind if Bostor
National moves to dismiss the claim, it is to discuss whether the tort of anothénedcctill
applicable.

> Moving to dismiss a prayer for relief is not proper under Rule 12(b)(63hould be requests
pursuant to Rule 12(f) But Boston National is challenging the sufficiency of the allegat]

supporting punitive damagetherefore,the present motion, rather than a Rule 12(f) motion to

strike, is properMat-Van, Inc. v. Sheldon Good & Co. Auctions, |.NG. 07%cv-91241EG (BLM),
2007 WL 2206946, at *7 (S.D. Cal. July 27, 200The Court will analyze the request.
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malicious, and Boston National committed them willfully or with reckless disre
for Plaintiffs’ rights”) These allegations are insufficient to allege punitive dami
Further to statea request for punitive damages against a corporation, a plaintifi
make allegations concerning an officer, director, or managing agent O
corporation. Cal. Civ. Code § 294(b). A company cannot “commit willful an
malicious conduet-only an individual can."Tawain Semiconductdifg. Co. v Ted
Innovations, InG.No. 14cv-362-BLF, 2014 WL 3705350, at *@\.D. Cal. July 24

2014). Thefailure “to include the names ahyindividual actor is a fatal defect

[a] pleading of ‘willful and malicious conduc¢t. Id. (citing Xerox Corp. v. Far W.

Graphics, Inc.No. G03-4053JFPVT,2004 WL 2271587, at *2 (N.D. Cal. Oct.
2004) (“FWG requestpunitive damages, but fails tallege any conduct by a
officer, director or managing agent of Xersufficientto support the imposition ¢
punitivedamages against Xerox.”).

Because Plaintifonly provide legal conclusions without any factual supy
andfurtherfail to evenreference any officer, director, or managing agent of B¢
National, the @im for punitive damages fail The CourDISMISSES the punitive
damages allegations.

V.  CONCLUSION

The Court grants in part and denies in partMlagion to Dismiss as follows
The CourtDISMISSES the following claims:(1) Unfair GmpetitionLaw claims
predicated on Boston National's misrepresentati@) False Advertising Lay
claims; (3)fraudulent concealment claims; 4xudulent misrepresentation clairj
(5) negligent misrepresentation claims; (6) tort of another doctrine claim
punitive damage allegations.

The Court grants Plaintiffs leave to file an amended complaint to the

they can cure the deficiencies herein. The Court notes that the pavieslieady

engaged in discovery and Plaintiffs should be able to sufficiendgeathny and 4|

claims at this point. Thus it is unlikely the Court will grant Plaist#hy further

—-19-—
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opportunities to amend Plaintiffs may file an amended complaint on or be

September 16, 2015hould Plaintiffs chooseotto amendhe complaint, the cas

will proceed on the following causes of actiofl) Accounting; (2)Unfair

CompetitionLaw claims not predicated on Boston National’'s misrepresentatio

conversion; (4) negligence; (5) breach of fiduciary duftyjo amended aoplaint is

filed, Boston National is to file an answer on or before September 30, 2019.
IT1S SO ORDERED.

DATED: August15, 201 I v ‘--*'.:;'33:;%".)£L‘?.,'L.;(;

Homn. Cynthia Bashant
United States District Judge
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