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Credit One Bank, N.A. et al Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JORDAN CACCAMISE, an individual Case No0.:18-CV-971JLS BLM)

Plaintiff,
ORDER GRANTING IN PART AND
V. DENYING IN PART PLAI NTIFF'S
CREDIT ONE BANK, N.A: LVNV MOTION FOR ATTORNEYS ' FEES

Funding, LLC; et al. (ECF Na 117

Defendand.

Presently before the Coud Plaintiff Jordan Caccamise’s Motion for Attorne)
Fees and Costs (“Mot.,” ECF No. 117Also before the Court are Defendants Credit
Bank, N.A. and LVNV Funding, LLC’s Opposition to (“Opp’n,” ECF No. 123) 3
Plaintiff's Reply in Support of (“Reply,” ECF No. 124) the Motion. The Court vache
hearing on the Motion and took the mattender submission without oral argums
pursuant tcCivil Local Rule 7.1(d)(1)SeeECF No. 125. Having carefully considered
Parties’ arguments, the evidence, and the law, the CG&RANTS IN PART AND
DENIES IN PART Plaintiff's Motion, as followsand AWARDS Plaintiff attorneys’ fees
in the amount of $75,270.00

1 On the same day that she filed the instant Motion, Plaintiff also filed a Bill of CBe#&CF No. 116
While this Motion was pending, the Clerk of Court taxed costs in the amount of $6,18e&8CF No.
122. The Court therefol2ENIES AS MOOT Plaintiff's Motion to the extent it addresses costs.
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BACKGROUND
l. Factual Background
In 2017, Plaintiff was the victim of identity theft perpetrated by Jacqueline
Murphy a/k/a Jackie MartinezZSeeECF No. 1 (“Compl’) 1Y 12, 63. Two credit card

Rae

S

in Plaintiff's name, including a Credit One Visa, were discovered in Ms. Murphy’s vghicle

along with credit cards belonging to eight other victims and drug parapherBaiaid
156, 68. Ms. Murphy was arrested, apeal, and convicted for stealing Plaintif
identify. See idf 64.

After the La Mesa Police DepartmentormedPlaintiff that she had been the vict
of identity theft, Plaintiff checked her credit to discover that numerous fraudulent &
had been opened in her nan&ee idf{ 6, 70. As relevant here, Ms. Murphy applied
and was given a credit card in Plaintiff's name with Credit One on April 30, 28&7d,
1 74, which resulted in a “hard inquiry” on Plaintiff’'s Experian credit repdeed. I 75.
Ms. Murphy charged$444 in fraudulent chargde the Credit One cardSee id.f 83.
Credit One reported this balance and that it was past due on a recurring basis frg
through December 201 5ee id.

Plaintiff disputed the fraudulent accounts and credit inquiries, but Defer
continued to pursue her for the debts incurred byNsphy and to report the informatiq

to the credit bureausSee idf{ 7, 71. Specifically, Plaintiff sent disputes to the thr

credit reporting agenciesEquifax, Trans Union, and Experiaron December 5, 201
which were forwarded to Credit One on December 22, 2@eé idf 87. Plaintiff alsg
sent a written dispute to Credit One on December 20, 2017, attaching a copy of th
report for Ms. Murphy’sarrest. See idJ 88. Nonetheless, Credit One sold the fraudt
account to LVNV on January 17, 2018ee id{ 90.

LVNV reported the account as in collection to the consumer credit rep
agencies on May 1, 201&ee idf 1 9394. A “collection” account is the most derogat
account status possibl&ee idf 95. As a resultf Defendants’ actiond?laintiff's credit
111
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score suffered a fifegightpoint drop, severely damaging her credit and resulting in @
denials. See id{1 8, 2.
I. Procedural Background

On May 16, 2018, Plaintiff filed this action for damages and injunctive relief ag
Credit One; LVNV; Monetary Management of California, Inc. d/b/a Money Mart; Kq
Department Stores, Inc.; TD Bank USA, N.A.; Bluestem Brands, Inc. d/b/a Fing
WebBank, Inc.; First Premier Bank; Trans Union, LLC; Experian Information Solu
Inc.; and Equifax Information Services, LLC, alleging claims for violations of
California ldentity Theft Act (“CITA”), Cal. Civ. Code 88798.93et seq. the Fair Deb
Collection Practices Act (“FDCPA”), 15 U.S.C. 88 1681%eq. the California Consumd
Credit Reporting Agencies Act (“CCRAA"), Cal. Civ. Code 88 1&85eq. and the Fai
Credit Reporting Act (“FCRA”), 15 U.S.C. 88 1681seq. See generall¢ompl. LVNV
answered the Complaint on August 1, 203ECF No. 43, and Credit One answereqg
August 20, 2018 SeeECF No. 57.

Following settlement, Plaintiff voluntarily dismissed her claims asine of the
elevennamed Defendas. SeeECF Nos. 52 (WebBank), 72 (Trans Union), 75 (TD Ba
76 (Money Mart), 84 (Equifax), 88 (Kohl’s), 90 (Fingerha)3 (First Premier Bank), 1
(Experian).

As to Defendants Credit One and LVNV, Plaintiff served two sets of reques
producton of document§'RFPs”) on each Defendant on October 12, 20$8eECF No.
94-2 | 2; ECF No. 92 1 2. Defendants responded on December 17, 28&BCF Nos.
94-3, 953, and supplemented their responses on February 28, 32EECF Nos. 94,
95-4. Believing Defendants’ responses to be insufficient, Plaintiff sent multiple amele
confer letters on January 22, 20$8eECF No. 942 { 3; ECF No. 92 | 3, and met an
conferred with Defendants’ counsel on January 24, 28¢ECF No. 942 § 4; ECF .
95-2 1 4; January 30, 2019¢eECF No. 942 1 5; ECF No. 92 { 5; March 7, 201%ee
ECF No. 942 1 6; ECF No. 92 { 6; and March 8, 2018eeECF No. 942 1 7; ECF No
111/

18-CV-971 JLS (BLM)

redit

jains
phl’'s
erhu
[ions,
the
[

18

s

on

ts fo

Lo o

d




O 00 N oo o b W N BB

N NN N NDNNNNRRRRRR R R R R
oo ~NI O 01 N O N R O O 0o N o 01N 0O N RO

95-2 § 7. Ultimately, Plaintiff filed two motions to compel on March2@l19, one again:s
each of Credit One and LVNVSeeECF No. 94 (LVNV); ECF No. 95 (Credit One).

On April 26, 2019, Magistrate Judge Barbara Lynn Major granted in part and {
in partboth of Plaintiff's motions.See generallfECF No. 107 (Credit OnelECF No. 108
(LVNV). Specifically, Magistrate Judge Major ordered Credit One to suppleitse
responses to RFP Nos. 176 14-24, 29-30, 3448, 5254, 56-62, 64, and 66/2, see
generallyECF No. 107, and LVNV to supplement its responses to RFP Nos12;45,
33-34, 37, 4448, 6162, 6465, and 7273. See generalfECF No. 108. Plaintiff's
motions to compel were otherwise deni&ee generalleCF Nos. 107, 108.

In addition to the two sets of RFPs to each of Credit One and LVNWitiHlalso
sened two sets of requests for admission (“RFAs”) and two sets of special interrog
(“SROGSs") on each DefendantSeeOpp’n at 16 n.5. Additionally, Plaintiff took fot
depositions: Plaintiff, the officer who arrested Ms. Murphy, Credit One’s perssh

knowledgeable, and LVNV’s person most knowledgeal$eeMot. at 8. The Partie

U7
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attended a private mediation before the Honorable Margaret Nagle on May 21 S&@{9.

ECF No. 11€2 | 2.
On May 28, 2019, Credit One and LVNV served Plaintiff with an offer of judgt

pursuant to Federal Rule of Civil Procedure 88eECF No. 1121. Plaintiff filed a notice

of acceptance the following dayseeECF No. 112.0n May 30, 2019, the Court enter

an Order of Judgment in favor of Plaintiff in the amount$60,100 and enjoining

Defendants from collectingr attempting to collect the underlying deb&eeECF No. 114
at 1. The Parties also agreed that “Plaintiff is entitled to all permissible costs incuri
reasonable statutory attorneys’ fees incurred in pursuing the claims against Defahd
total amount to be determined by the Court upon application by Plaintiff or by agrg
of the Parties.”ld. at 2. The Clerk entered judgment the following d8geECF No. 115

On June 13, 2019, Plaintiff filed a bill of costs in the amount of $14,228e#
generallyECF No. 116, and the instant Motion seeking fees in the amount of $81,5
111
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See generalfeCF No. 117. On July 16, 2019, the Clerk taxed costs in the amo
$6,146.28.SeeECF No. 122.
ANALYSIS
Plaintiff seeks $81,510 in attorneys’ fepgrsuant to 15 U.S.C. 8&81n(a)(3)
1681o(a)(2), 1692k(a)(3); California Civil Code sections 1785.31ERYA) and

1798.93(c)(5); and Federal Rules of Civil Procedure 54 an&é8&viot. at 1. Defendants

challenge Plaintiff's Motion on several bases, arguing that she has failed tosieate
the reasonableness of (1) the requested fees; and (2) the hours spent on duplicatilg
excessive, or inappropriately apportioned taskse generallfDpp’'n at 520. Based ol
these objections, Defendants request that the fee be redueedhdaimum award g
$45,455.50.See idat 1, 21.

The Court calculates a reasonable fee award using-atepgorocessSee Fische
v. SJBP.D. Inc, 214 F.3d 1115, 1119 (9th Cir. 2000). “First, the court must calcula
‘lodestar figure’ by taking the number of hours reasonable expended ongdtol and
multiplying it be a reasonable hourly ratéd. (citing Henslew. Eckerhart461 U.S424,
433(1983). “Second, the court must decide whether to enhance or reduce the |
figure based on an evaluation oéterr[ v. Screen Extras Guild, Inc526 F.2d 67 (9tl
Cir. 1975) abrogated on other grounds by City of Burlington v. Dada@b U.S. 557
(1992] factors that are not already subsumed in the initial lodestar calculat@ther,
214 F.3d at 1119 (citingan Gerwen v. Guarantee Mut. Life C214 F.3d 1041, 1045 (9
Cir. 2000);Morales v. City of San Rafa&l6 F.3d 359, 3634 (9th Cir. 1996)).
L. Lodestar Method

“The lodestar determination has emerged as the predominate element
analysis in determining a reasonable attorteyee award.” Morales 96 F.3d at 36!
(quotingJordan v. Multnomah Cty815 F.2d 1258, 126@th Cir.1987). “The‘lodestar
is calculated by multiplying the number of hours the prevailing party reasonably exj
on the litigation by a reasonable hourly ratéd. (citing McGrath v. Cty of Nevada67
F.3d 248, 252 (9th Cid.995).
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A. Reasonableness of Plaintiff's Counséldourly Rates

“[T]he burden s on the fee applicant to produce satisfactory evidenoeddition
to the attorney’s own affidavitsthat the requested rates are in line with thoewailing
in the community for simila servicesby lawyers of reasonably comparablskill,
experience, and reputationCamacho v. Bridgeport Fin., IncG23 F.3d 973, 979 (9th C
2008) Quoting Blum v. Stensqgn465 U.S. 886, 895 n.11 (1984) “[T]he relevant
community is the forum in which the district court sit$d’ (citing Barjon v. Dalton 132
F.2d 496, 500 (9th Cir. 1997))[A]ffidavits of the plaintiffs' attorneys] and othe;
attorneys regarding prevailing fees in the community, i@teldeterminationsn other
cases . .are satisfactory evidence of the prevailing market.” 1d. at 980 (second ar

third alterations in original) (quotingnited Steelworkers of Am. v. Phelps Dodge C¢

=

d
Ip.

896 F.2d 403, 407 (9th Cir. 1990))he Court may also consider cases setting reasonable

rates during the time period in which the fees in the present action were in
seeCamach 523 F.3d073,981 (9th Cir. 2008)citing Bell v. Clackamas Cty341 F.3d
858, 869 (9th Cir. 2003)), whiehin this case—is between May 16, 2018, and May !
2019. SeeECF Nos. 1, 112see also Bell341 F.3d at 869 (holding that district co
abused its discretion in applying “market rates in effect more than two lyefarethe
work was performed”) (emphasisaniginal).

Here,"“Plaintiff's counsel is seeking approval of an hourly rate of $60@ayne

A. Sinnett (a princifal]), and $300 for Crystal T. Innabi (an associate).” Mot. at 9.

addition to counselsown declarationsseeECF Nos. 1171 (“Sinnett Decl.”), 1172

(“Innabi Decl.”), Plaintiff relies on other district court cases in which couhsatiss have

been found reasonable; the United States Consumer Law Attorney Fee Survey
(“Survey”) for 2013-2014,seeECF No. 1177 (*2013 to 2014 Surwe); and declaration
filed by attorneys Clark Ovrucheskgee ECF No. 1174 (*Ovruchesky Decl.”), an
Matthew M. Loker,seeECF No. 1175 (“Loker Decl.”). See generallyot. at 9-11.

Contesting the sufficiency of Plaintiff’'s evidengggrticularly in lght of the number g

years that MrSinnett and Mslnnabi have been in practideefendans urge that the Cour
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reduce these rate$0"$285 per hour for Mr. Sinnett and $200 per hour for INfsabi’
Opp’n at 6.
1. The Consumer Law Attorney Fee SurRReport

Plaintiff claims that her counsélsates are équal to or lower than thi@revailing
market rates in the communitgs described in thiR013 to 2014]Survey! Mot. at 9.
Specifically, Plaintiff claims that the 2013 to 2014 Survey “establishesg@6&%of all
California consumer Law attorneys (regardless of all other factors)atailable hourly
rate above $325 and the average rate [is] $43Rl. at 10 (emphasis omitted) (quoti
2013 to 2014 Survey affL

Defendants streghat the 2013 to 2014 Survey “does not contain data conce
reasonable rateffor] attorneys practicing in San Diego with Plaintiff's couns
experience level and, thus, is not a reliable means to calculate the appropriabe
attorneys in San Diegd. Opp’n at 6 (citingDiaz v. Kubler Corp.No. 12CV1742MMA -
BGS, 2014 WL 12789109, at *5 (S.D. Cal. Mar. 26, 2014)). An updated survey fron
to 2016, on the other handgHows that the average hourly rate for an attorney in San
with 1-3 and 35 years of experience 50 per hour” Id. at 7(emphasis in origina
(citing Mohandesi Decl. at 217).

Plaintiff rgoins that ‘years in practice is by no means theclusive factor

determining a reasonable hourly raRather, the determination tife prevailing raté . .
involves examining the prevailing market rates in doenmunity charged for simile
services by lawyers aéasonably comparablskill, experience, and reputatiaif Reply
at 1 (emphasis in original) (citingerr, 526 F.2d 6970; Schuchardt v. Law Office of Ro

2 Mr. Sinnett was admitted to practice in @aiia in May 2015seeECF No. 1231 (“Mohandesi Decl.”

at 5, meaning that he had been practicing between three and four years dupegdéecy of this

litigation, while Ms. Innabi was admitted in November 204&e id.at 7, meaning that she had be
practicing between orAealf and oneanda-half yearsduring the relevant time

3 Citations to the Mohandesi Declaration refer to the CM/ECF page numbersmteaity stamped at th
top of each page.
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W. Clark 314 F.R.D. 673, 688 (N.D. Cal. 20)6)As noted in counsels’ declarations,

his four years of practic&r. Sinnett has litigated over ninetigreeindividual and putativé

class actions under consumer protection statutesemasdon multiple committees wit

the Federal Bar Associatioand has lectured otonsumer law and class actions at

n

U

aw

schools and universitiesSinnett Decl{{ 4-7. Ms. Innabi, inher two years as a member

of the California Barhas litigated over fifyfour consumer rights casaadis an Adjunct

Professor at California Western School@iw whohas given lectures on civitigation

and civil procedurelnnabi Decl. 11 35.

Plaintiff is correct that years in practice is not theabbend eneall in determining

the reasonableness of an attorney’s hourly rBxespite their relatively recent admission

to the California Bar, it is evident from Mr. Sinnett’'s and Msabi’'s declarations that

they have extensive experience in consumer law cases such &3ethigenerallpinnett

Decl.; Innabi Del. Further, the 2015 to 20&&arveyon which Defendants reipdicates

that the average attorney rate for all consumer attorneys in San Diego is $371, #rg mec

rate is $36( andthe median rate for attorneys handling credit rights cases is $375,

is higher than the median rate for attorneys covering several other types of consum

cases, including mortgage cas$316), TCPA cases$855), and‘othef consumer rights

whic!

er rig

cases $315) SeeMohandesiDecl. at 216. These rates support, rather than undermine

Plaintiff's counsels’ claimed rates.

The most recent data for 2017 to 2018 further supports Plaintiff's counsels’

rates

The 2017 to 2018 Survagdicates that the average attorney hourly rate for a congsumel

law attorney with MrSinnett’s experience would be $275 and $250 for an attorney with

Ms. Innabi’s experience.Ronald L. Burdge, U.S. Consumer Law Attorney Fee Su

4 The Court also acknowledges that the median years in practiéeOissee Mohandesi Decl. at 216
which is significantly greater than the number of years either Mr. Sinrdt.dnnabi has been practicing

> The 2017 to 2018 Survey was not released until September 10, 2019, after the briefing on thi

rvey

5 Moti

had closed. Nonetheless, the 2017 to 2018 Survey is most pertinent to the instant Motion, whioh seek

recover fees incurred between May 2018 and May 2019.

8
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Report, 20172018, at 235available athttps://burdgelaw.com/wpontent/uploads/2014
10/USConsumeiLaw-Attorney-FeeSurveyReport20172018.pdf (last visited Feb. 4
2020). Meanwhile, the average rate for all consumer law attorneys is $452, the
rate for all consumer law attorneys is $475, and the median rate foreggchandling
credit rights cases is $460Id. at 234. Given Mr. Sinnett's and Ms. Innabi’s skill g
experience as demonstrated through their declarations and the more relevaot221B]
Survey data,ite Court does natoncludethat the 2015 to 2016 Survegmonstrate that
Plaintiff has failed to establish that Mr. Sinnett’s and Ms. Innabi’'s requested rates
and $300, respectively, are reasonable.
2.  The Ovruchesky and Loker Declarations

“In support of counsels’ hourly rates, Plaintiff has also submdestarationsof
independent attorneys who regularly litigate before this got. Ovruchesky anc
Mr. Loker. Mot. at 10 (citing Ovruchesky Decl.; Loker Decl)Defendants object t
Paragraphs 6 and 8 of eadkclaratiof],” Opp’'n at 8, on the grounds thanhéither
Mr. Loker nor Mr. Ovruchesky provide any sufficient explanation or basis for
conclusions that $400 or $300 per hour are reasonable rates for attorneys in the |
District of California with Plaintiff's] counsels’ level of experienceld. at 9. Defendant
also urges that “declarations are inadequate where the declarants failed to state
respective skill, experience, and reputation are comparable to that of Péawotifisel, o
that they have actually been compensated at the requested hourly rates for work
of similar complexity.” Id. at 9-10 (internal quotation marks omitted) (quotiDigz, 2014
WL 12789109 at *} (citing Bratton v. FCA US LLCNo. 17CV-01458JCS, 208 WL
5270581, at *4 (N.D. Cal. Oct. 22, 20)18)PIlaintiff does not respond to Defendar
objections see generallyReply, the Court therefore declines to consider either

Ovruchesky Declaration or the Loker Declaration for purposes of this Motion.

® The median years in practice for elinsumer law attorneys in San Diego, however, is 18¢® idat
234.
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3.  Awards in Other Cases

Finally, Plaintiff cites to several cases approving the rlglieSinnett and Mslnnabi
seek hereSeeMot. at 16-11 (citingSmith v. Ferguson GrpJSA 5:18cv-0225:DMG-
SP,Dkt. No. 22 at *3 (C.D. Cal. Feb. 21, 20X 8hding Mr. Sinnett’s rate of $400 and M
Innabi’s rate of $300 reasonapl&omea. AssocsGrp., 2:18cv-07795FMO-JPR, Dkt.
No. 18 at *7 (C.D. Cal. Dec27, 2018) ¢amg; Townsend v. Yorkshire Acquisiti@rp.,
No. SACV1701897JVSAFMX, 2018 WL 4006956, at(f3.D. Cal. May 72018) 6amé;
Mabeza v. Ashfield Mgmt. Servs., |ido. 17-CV-1946AJB-KSC,2018 WL 1400778, ¢
*4 (S.D. Cal. Mar. 20, 2018)same); Washington v. City Title Loanl.LC, No.
CV165427FMOAFMX, 2018 WL 4005447, at *8 (C.D. Cal. Feb. 26, 2p{#nding
Mr. Sinnett's rate of $400 reasonabléyang v. Assisted Credit Servs., |nBlo.
SACV1502118AGJICGX, 2017 WL 9939710, at *3 (C.D. Cal. Nov. 7, 2(date).

Defendants contend that Plaintiffs’ cited cases‘[@raapposité and that courts i
this District have approved “[s]ignificantly [llower [r]lates [flor [a]tt@ys [w]ith
Plaintiff[’'s] [c]Jounsels’ [e]xperience.” SeeOpp’'n at 312 (emphasis omitted). F
example, in 201§when Mr. Sinnett had been in practice for oeary,Judge Larry Alar
Burns approved a rate of $250 for Mr. Sinnett instead of his requested $4e0d at
9-10 (citing Arana v. Monterey Fin. Servs. Ind&No. 15CV2262.AB (BGS), 2016 WL
13242694t *3 (S.D. Cal. Apr. 5, 201B) Further, Defendantsontend that “courts withi
the Southermistrict of California generally approve rates of under $400/hr in cons
cases for attorneys with only 4 years of experience likeSWnett” see id.at 10 (citing
Diaz v. Kubler Corp.No. 12CV1742VMMA -BGS, 2014 WL 12789109, at*56(S.D. Cal.
Mar. 26, 2014), while Judge M. James Lorenz approved a rate of $150 for an at
with approximately the same number of years of experience as Ms. Ir'Bedbidat 10
(citing Cole v. Mercantile Adjustment Bureadl, &, No. 3:17CV-2514L-WVG, 2018 WL

5920019, at *2 (S.D. Cal. Nov. 12, 201L8)As for Plaintiff's authorities, Defendast

challenge those from the Central District of California, “which does not properly rap

the comparable market rate for cases litigated in San Diegee idat 11 (citingDiaz,

10
18-CV-971 JLS (BLM)

S.

1t

olg

=

umer

[orne

rese




O 00 N oo o b W N BB

N NN N NDNNNNRRRRRR R R R R
oo ~NI O 01 N O N R O O 0o N o 01N 0O N RO

2014 WL 12789109 at %5 “Further, Mr. Sinnett's rate approvals in those case$ are

distinguishable because they were approved in connection witfedpuests for defad
judgments and, thus, were unogpd. See id.

Plaintiff replies that Defendants do not offer authority supportingethposition
[that cases involving default judgment should be given less deference] anohaesr,

why the Court would give less consideration to a motion becausest adefault

judgment. SeeReply at 2. The Court agreewith Plaintiff that the fact that fees were

awarded on defaulh another casdoes not alone rendérat case distinguishableSee,

e.g, Vogel v. Harbor Plaza Ctr., LL(893 F.3d 1152, 116@th Cir. 2018)*In a case in

t

which a defendant fails to appear or otherwise defend itself, however, the burden

scrutinizing an attorneyg fee requestlike other burdens-necessarily shifts to the

court”) (citingIn re Tuli, 172 F.3d 707, 712 (9th Cil999). Defendant is correc
however, that the cases on which Plaintiff relies from the Central District of Califoayi
not reflectrates prevailing in ths District. SeeCamacho 523 F.3dat 979-80. Further, t

a

is inappropriate for the Court to consider cases applying “market rates in effect mare th.

two yeardeforethe work was performedsee Bell341 F.3d at 86@&mphasisn original),

here,May 2016. These considerations render the majority of the cases cited by either sic

inapposite.

Nonetheless, the Court finds persuasive Judge Anthony J. Battaglia's determinati

in March 2018 that Mr. Sinnett’s $400 rate and Ms. Innabi’s $300 rate are relaseadl

Mabeza 2018 WL 1400778at *4, which is borne out by other awards during the eglgv

time period within this District.See, e.g.Dashnaw v. New Balance Athletics, |ndo.

17CV159L(JLB), 2019 WL 3413444, at *9 (S.D. Cal. July 29, 20B)ding rate of $475%

reasonable for attorney with five years’ class action eapeein consume fraud action
for work between January 2017 and 2019The Court therefore concludes t
Mr. Sinnett’s rate of $400 and Ms. Innabi’'s rate of $300 are reasonable give
experiencethe prevailing market rates in this District, and recent casesvapgpmilar

rates

11
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B. Reasonableness of Hours Expended

“The party seeking an award of fees should submit evidence supporting thg
worked” Hensley461 U.Sat434. “The district court . . . should exclude . . . hours
were not ‘reasonably expended” and “hours that are excessive, redundant, or of
unnecessary.ld. “[T]he [opposing partypears the burden of providing specific evide
to challenge tl accuracy and reasonableness of the hours charlyledsrath 67 F.3dat
255 (citing Blum 465 U.S.at 892 n.5 Gates v. Gomes0 F.3d 525, 53485 (9th Cir.
1995).

Here, Plaintiff seeks fees for 147 hours billed by Mr. Sinawett 75.7 hours bille
by Ms. Innabi. SeeMot. at 7. Plaintiff claims to have removed approximately $30,0¢
fees attributable to the other nine defendants that were originally parties ictitims See
id. at 8 (citing Sinnett Decl. {1 12). Plaintiff also has provided the Court weh-jpage,
redacted Account Statement for this matetailing the billing entries for thbours
claimed. See generalfleCF No. 1176 (“Ex. 17).

Defendants urgehowever,that Plaintiff's counsels’ ttme sheets shdyv that
reductions are required for numerous entries, including for duplicative work (7.9 |
impermissible clerical work (5.5 hours), excessive and unreasonable time incu
connection with discovery (22.7 hours), and time that Plaintiff failegppo@ion betweel
each appearing defendant (13 hours).” Opp’n abEfendant therefore requests ttiie

total award should be reduced4®.1 hoursat a minimuni. Seed. (emphasis in original).

1. Duplicative Work

Defendants first contend that “Plaintiff seeks several hours that were asaegige

incurred by both Mr. Sinnett and Ms. Innabi, which could have been incurijedtiyne
attorney. Opp’n at 13. Specifically, Defendants challenge time that both Mr. Sinne
Ms. Innabi spent prepiag Plaintiff's document production and traveling and appeg
for Plaintiff’'s deposition. See id. Mr. Sinnett spent 8.6 hours on these tasks, w
Ms. Innabi spent 7.9 hoursSee id. Defendants therefore request that the Court exd
the time biled by Ms. Innabi.See id.
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Plaintiff responds thatdttorneyswithin a firm routinely divide tasks for large a

pivotal portions of a case” and ‘fiis [is] especially true for discovery productions &

client depositions which are at isshere” Reply at 3. Instead of duplicating work

Plaintiff contends thatcounsel . .divided tasks to ensutkey were properly handled a
should not be penalized for devoting adequeseurces to litigating the casdd.

“[T] he participation of more than one attorney does not necessarily constil
unnecessary duplication of effértKim v. Fujikawa 871 F.2d 1427, 1435 (9th Cir. 198
(citing Probe v. State TeachemRet Sys, 780 F.2d 776, 785 (9th Cirgert. denied476

U.S. 1170 (1986) Indeedthe Ninth Circuit has acknowledged tH#ahe district court

should take into account the reality that some amount of duplicative wonkhesent in

the process of litigating over tinfe. Stetson v. Grisson821 F.3d 1157, 1166 (9th Cj

2016)(quotingMoreno v. City of Sacrament634 F.3d 1106, 1112 (9th Cir. 2008)).
Here, Defendant hasffered no evidence to support either the reductions ¢
claim that the hours originally charged were unnecess&geMcGrath, 67 F.3dat 255
Further, it is not unreasonable for counsel to divide tasks or for two attorneys to 3
deposition. See, e.gRodriguez v. Cty. of Los Angel&6 F. Supp. 3d 1012, 1024 (C|
Cal. 2014)(“A second attorney may serve as a sounding board or be necessary ft
that valuable testimony (for all Plaintiffs) is obtained during the limited time all
in deposition?’) , affd, 891 F.3d 776 (9th Cir. 2018)tl. Recording Corp. v. Andersgdo.
CV 05933 AC, 2008 WL 2536834, at *11 (D. Or. June 240@) (“The evidence in th

record supports the conclusion that it weasonabléor both [attorneys]to attend the

depositionschallenged her®. Accordingly, the Court declines to reduce Ms. Inna
hours by 7.9 as “duplicative” of Mr. Sinnett’s timpent on the challenged tasks
2. Clerical Work
Defendants next challenge 2.0 hours billed by Ms. Innabi and 3.5 hours bil
Mr. Sinnett on “strictly clerical tasks,” specifically scheduling and service en
preparation of proofs of service, civil cover sheets, and exhibits; and fiBegOpp’n at

14-16. Plaintiff rejoins that “the majority of the contested entries reflect correspog
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betweencounsel relating to discovery disputes, mediation, expert discovery, and I
practicé and notes thatsignificant amounts of time litigating a civil action will be sp
conferring with opposing counsélReply at 3.

“Hours that are not properly billed to one’s client also are not properly billed te
adversary Hensley 461 U.S.at434. Consequently, clericaltasks, including but nd
limited to filing and scheduling, setting up meetings, and preparing a proof of servi
part of the normal overhead costs of litigation and not included in recova@abi&
Puccio v. LoveNo. 16CV-02890 W (BGS), 2020 WL 434481, at *2 (S.D. Cal. Jan|
2020)(citing Missouri v. Jenkins ex rel. AgydO1 U.S. 274, 288 n.10 (198%rana, 2016
WL 1324269at *3). Further, “[billing for individual, mundane tasks likamailsor filing
with excessie specificity can lead to artificial inflation of time spénld. at *5.

Having reviewed the challenged billing entries, the Court reduces Ms. Innabi’s
by 2.0, reflecting purely clerical tasks, and Mr. Sinnett’s hours by 2.2, reflecting tas
were purely clerical and/or inflatday virtue of several entries for 0.1 hourSir. Sinnett
may still recover for 1.3 hours of time, howevspent reading and responding
Defendants’ counsélemails and speaking with Defendants’ counsel by phasks tha
are essential to litigation and reasonably performed

3. Excessive and Unreasonable Hours Expended on Discovery

“Overlitigation deemed excessive does not count towardsedsenabléme
component of a lodestar calculatifoRuccig 2020 WL434481, at *6 (citingfomovich v
Wolpoff & Abramson, LLPNo. 08cv1428IM (BLM), 2009 WL 2447710, at *4 (S.D.
Cal. Aug. 7, 2009)), although the Ninth Circuit has also instructed that, “[b]y and lart
court should defer to the winning lawyer’s prsg®nal judgment as to how much tiime
wasrequired to spend on the case; after all, he won, and might not have, had he bg
of a slackef. Moreng 534 F.3dat 1112 Defendarg challenge three categories
expenses as unreasonalffi=eOpp’nat 16-18.

111
111
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a. Discovery Requests

First, Defendants contend that the 14.8 hours Ms. Innabi spent propo
discovery requests on Credit One and LVNV was unreasonable, particularly giver
number of these requests wedeiplicative? SeeOpp’nat 16 & n.5.Defendants therefor
request that the Court reduce the hours for these tasks by half 8eé.4at 17. Plaintiff
responds thatCredit One and LVNV are separate paftiesvhich required Plaintif
propound discovery to botfarties” Reply at 4.

Plaintiff propounded two sets of RFPs, two sets of RFAs, and two sets of SR(
each of DefendantsSeeOpp’n at 16 n.5. Although it is unclear how many requests
were in all, the first sets of RFPs contained 71 to LVN&EECF No. 941, and 62 tg
Credit OneseeECF No. 951, while the second sets of RFPs contained five to L\8¢¢
Mohandesi Decl. at 445, and 11 to Credit One. Defendants identify only six RERsg
duplicative in the first setsSeeOpp’nat 16. On this record, the Court declines to conc
that the 4.2 hours Ms. Innabi billed for preparing 133 RFPs or the 2.4 hours for pr¢
16 additional RFPs is unreasonable. As for the RFAs and SROGs, Defendants rdh
to introduce any evidence as to the breadth of those requests; accordinglyrtreaQmot
determine that the amounts billed on those requests are unreasonable. The @t
declines to deduct any hours from Ms. Innabi’s time spent propounding discovery rg
on Ddendants.

b. MeetandConfer Correspondence

SecondDefendants argue thaPlaintiff's attorneysalsospent an inordinate amou
of time in drafting meet and confer letters to both LVNV and Credit One during dig¢o
and that Plaintiff has provideaho explanation concerning why she should be entitlg

fees in connection with each letter covering the same toE=Opp’n at 17.Defendants

thereforeurge the Court to reduce tBel hours billedby 50 percent to 4.55ee id.Plaintiff
countersthat “Defendants withheld clearkglevant documents that were central to
prosecution of Plaintiff's caseand “Plaintiff's counsel should not be penaldkfor

attempting to obtain them in an amicable marin&eeReply at 4.
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Defendants do not clairthat Ms. Innabi sent identicalor even substantially

overlapping—letters to each Defendant. Indeed, each of Plaintiff's letters
necessarily, respond to each Defendant’s own arguments. One Defendant shoe
given a “freebie” because Plaintiff was required to address objeetities overlag
Defendants have failed to establsboncerning discovery of the same general sub
matter. Further, given the lack of separate billing entries for such tasks, it would
that the drafting of the meand-confer letters also included a review of the underly
discovery responses and/or objections and an evaluation of their perceived defg
Accordingly, Defendants have not demonstrated that Ms. Innabi’s hours are unrea
and the Court declines to reduce Ms. Innabi's hours billed on the-andebnfer
correspondence.
C. Review of Deposition Transcripts

Finally, Defendants challenge 10.7 hours Binnett billed for feviewing
transcripts of depositions that he personally attefidedich they request that the Coy
exclude entirely from the fee awar&eeOpp’n at 18. Plaintiff responds tha¥ir. Sinnett
“reviewed andannotated the deposition transcripts to identify the need for a mot
compel and their application to a Summary Judgment Mgtidaasks that are both
necessary and reasonably incurte8eeReply at 4.

Upon review of the challenged billing entries, it appears Defendantsare
challengng 10.7 hours of time Mr. Sinnett spent reviewing well over 400 pag:s
depsition transcripts and over 100 deposition exhibiBeeEx. 1 at 78. Given the scop
of the task, te Court concludes that these hours were reasonably expaedecd:.g.
Takiguchi v. MRI Int] No. 2:13CV-1183HDM-VCF, 2016 WL 10807145, at *1 (Dlev.
Oct. 13, 2016) (concluding that “10.1 hours is a reasonable amount of time to

deposition transcripts which were central to the parties[] latest round of litiga

" Mr. Sinnett reviewed 400 pages of deposition transcripts on April 14, Z8dEX. 1 at 7. It is unclear,

however, how many pages of deposition transcripts he reviewed on April 21,204 % at 8.
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Johnson v. CFS I, IncNo. 5:12CV-01091LHK, 2013 WL 6841964, at *5 (N.DCal.

Dec. 27, 2013jconcluding that 3.6 hours spent reviewing and summarizing transcript o

1=4

2.5 hour deposition was reasonapégffd, 628 F. Appx 505 (9th Cir. 2016)xherefore, the
Court declines to exclude those hours from the fee award
4.  Apportionment Among Defendants

Finally, Defendants argue that “Plaintiff seeks to recover fees attributable to multipl

defendants at the outset of the case in connection with preparing the @Qompitial
disclosures, and the Rule 26(f) report.” Qpgit 19. Specifically, Defendants claim,
“entries pertaining to preparation of the Complaint (including, unspecified clreatlg,

drafting the Complaiff] and reviewing documents), preparation of the Rule 26(f) report,

and preparation of initial disa$ures are all billed generally without any specific referénce

to hour reductions specifically for Credit One and LV.NW. at 20. Defendants challenge
4.4 hours billed by Ms. Innabi and 11.2 billed by Mr. Sinrestg id.at 19-20,and appear

to request that the Court reduce Ms. Innabi’s hours for these tasks to zero and Mr. $inne

hours to 2.6.See idat 20 & n.7. Plaintiff replies that Defendants’ argumetisregards

Plaintiff havingalready reduced the amount of attorney’s fees soughppyoximately

$30,090” which have been removed from the submitted timesh&seReply at 45.
“The Court agrees witfDefendants]that various tasks relating to g#leven]

—

Defendants should be split gbey arejnot required to unfairly bear thedolien of fees tha
otherwise would have been shared[tine other nineflefendants.? SeeBreidenbach v}
Experian No. 3:12CV-1548GPGBLM, 2013 WL 2631368, at *4 (S.D. Cal. June 11,
2013) Although the Court understands that Plaintiff has reduceedsesbught to account

for expenses incurred by the nine defendants who previously settled, it is unclear fro

Plaintiff's Reply whether shkadmade reductions to the entries challenged by Credif One

8 Citing to Plaintiff's Complaint, Defendants contend that Plaintiff originally suedive defendantsSee,
e.g, Opp’n at 2 (citing Compl.). In her Motion, Plaintiff claims to have sued eleven defersteit.
at 8, and there are eleven defendants listed in the caption of her Com@laesmgenerallfCompl. It
appears that Defendants are counting “TD Bank USA, N.A.” and “TD Bank,” MAtwo separat
entities.

D
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and LVNV. The Court therefore concludes that it is faiapportion those hours among
the eleven defendants Plaintiff originally sued. Although Defendants propose attrjbutin
half of the hour reduction to Mr. Sinnett and half to Ms. Innabi, the Court insteadiapppr
the hours to each attorney. Accordingly, the Court reduces Mr. Sinnett’s hours by P.2 a
Ms. Innabi’'s hours by 3.6 to reflect hours spent on work attributable to all elever
defendants.
* * *
In light of the foregoing, the Court calculates the lodestar figure as follows:
Attorney Reasonable Rate | Reasonable Hours Fee
Mr. Sinnett $400 135.6 $54,240
Ms. Innabi $300 70.1 $21,030
Total 205.7 $75,270
. Kerr Factors
“[l] n appropriate cases, the district court may adjustesumptively reasonable
lodestar figure based upon the factors listeldenr.” Intel Corp. v. Terabyte Itt Inc., 6
F.3d 614, 622 (9th Cir. 1998iting D’Emmanuele v. Montgomery Ward & C604 F.2d
1379, 1383 (9th Cir. 1990pverruled on other grounds by Dagu05 U.S.557). The
Kerr factors are
(1) the time and labor requirgd(2) the novelty and difficulty of
the questions involvggd (3) the skill requisite to perform the
legal service properfy] (4) the preclusion of other employment
by the attorney due to accapte of the cagg (5) the customary
fee[;] (6)whether the fee is fixed or contingght(7) time
limitations imposed by the client or the circumstaf¢€8) the
amount involved and the results obtaipe@®) the experience,
reputation, and ability dhe attorneyfs] (10) the ‘undesirability’
of the casg] (11) the nature and length of the professional
relationship with the cliefi] and (12) awards in similar cases.
526 F.2d at 70. “The lodestar amount presumably reflects the novelty and compiexit
the issues, the special skill and experience of counsel, the quality of represenidttbr} a
18
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results obtained from the litigatidn.Intel Corp, 6 F.3dat 622 (iting D’Emanuele 904
F.3d at 1383

Plaintiff does not seek any adjustment to counsels’ fees based Karthfactors;

rather, Plaintiff argues that theerr factors support the reasonableness of the lodestar

calculation. See generallivot. at 12-18. Defendanfails to addrestheKerr factors in its
Opposition. SeeReply at 1see also generall@pp’n.

Upon consideration of th&err factors, the Court agrees that they support
reasonableness of the lodestar calculation. The Court has determined that the §
hours were a reasonable expenditure of time and labor given the circumstaaag)rd
Section |.B, and, as Plaintiff notesgeMot. at 14, “[clommon sense dictates that the t
spent litigating this matter, was tispent not litigating another casePlaintiff’'s counsel
contend that Mr. Sinnett’'s customaregfis $400 per houseeSinnett Decl. § 11, and th
Ms. Innabi's customary fee is $300 per haeelnnabi Decl. | 9, although rfemaing
unclear whether the fee is fixed or contingefihe Court is also persuaded by Plainti
argument that “[@ses dasing under the FDCPA and FCRA would most certainly qui
as ‘undesirableabsent the fee provision enacted by Congress,” Mot. at 14, and tk
failure to award reasonable attorneys’ feemuld counter theurpose of the statut
which, when coupledith the provision awardingttorney’s fees is to encourage attorn
to file actions to protect consumexgainst unlawful debt collection practicesSeed. at
15 (citing15 U.S.C. 8 1692 And, over the course of the year that this case was pef
“Plaintiff successfully argued twdotions to Compel against CREDIT ONE and LVN
participated in four (4lepositions, and actively litigated on behalf of Plairitifbee idat
17. Finally,awards in similar cases support the lodestar calculaBee, e.gNguyen v
HOVG, LLG No. 14CVv837 BTM RBB, 2015 WL 5476254, at *1 (S.D. Cal. Sept,
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2015) (awarding $41,350 fot21.6 hours billed in an FDCPA case litigated over eight

month periodn which the plaintiff filed a motion to strike and motion for leave to an
her complaint) Having considered thi€err factors, the Courthereforeconcludes that

on balance-they support the award 6¥5,270calculated using the lodestar method.
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CONCLUSION
In light of the foregoing, the CouBRANTS IN PART AND DENIES IN PART
Plaintiff's Motion (ECF No. 117)and AWARDS Plaintiff fees in the amount (
$75,270.00
IT1S SO ORDERED.

s

on. Janis L.. Sammartino
United States District Judge

Dated: February 18, 2020
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