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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KORY T. O'BRIEN, Case N018-cv-00980BAS-MDD
Plaintiff, ORDER:

SB%DISMISSING CLAIM
AINST DEFENDANT R.
GARCIA WITHOUT
LISA GULARTE, et al., PREJUDICE PURSUANT TO
SUA SPONTE SCREENING
Defendand.

AND

f\%) GRANTING DEFENDANTS’
OTION TO DISMISS INITS

ENTIRETY

[ECF No. 26]

V.

Plaintiff Kory T. O’Brien filed aFirst AmendedComplaint (“FAC”) on
August 29 2018 after the Court granted his motion for leave to arhendriginal
complaintto add a retaliation claim(ECF Nos. 1413.) The FAC alleges th

Plaintiff suffered retaliation from the Defendantspner officialdased on Plaintiff’

at

UJ

exercse of his First Amendment rigtd complain about an officer’s alleged “use of

profanity” against Plaintiff.(ECF No. 13, FAGat 4-8.)

The FACadded a new defendant to the cd3efendantR. Garcia, solely i
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connection withthis newretaliation claim (Id. at 3.) Plaintiff has twice requeste

the issuance of a summons against Defendant Garcia, who has not beenB€i

Nos. 29, 34.)Because the Court granted Plaintrffor ma pauperis status (ECF Na.
5), however Plaintiff’'s newclaim againsiDefendant Garcta-which has never beg

subjected to a mandatory screeriagust be screened by the Coldfore a

summons can issue as to this Defend&& U.S.C. §881915(e)(2) and 1915A(h).

Subjecting the clainassertedagainst Garcia t@ mandatory screening, the Co
concludes that Plaintiff has failed to state a retaliation ckgainstGarciaand

dismissesGarciafrom the case without prejudice.

Defendants M. Bierbaum, L. GularteE. Flores, and A. EkwoSi

(“Defendants”), who were served with the original pleadings in this matter, hed
a motion to dismisthe FAC (ECF Nos. 26, 35.) The scope of the motion is naf
Defendants seek dismissal of (1) Guldde the ground that Plaintiff fails to stz
any claim against hgr(2) any Fourteenth Amendment Equal Protection ctaised
against all Defendants, and (3) any state law claims “that may be inferred fr
FAC,” against all Defendantgld.) Plaintiff has filed afiobjection” and oppositio
to the motion. (ECF No. 33.)For the reasons herein, the Court grants in

Defendants’ motion to dismiss.

BACKGROUND
Plaintiff is an inmate incarcerated at the Richard J. Donovan Correc
Facility (“RJD”) located in &n Diego, California. (FA@t 1) He was assigned
the sewing department in the shoe factory at RJD. (FAC at 9.) All Defenda

! Plaintiff sued Defendant A. Ekwosi erroneously as “Anthony Ewoski.” (ECF No. 2
(return of waiver of summons noting erroneous name of this Defendant).) Defemdatidsi to

dismiss uses Defendant’s correct namé&ee ECF No. 26.) When quoting from Plaintiff

pleadings, the Court has altered the name to reflect this Defendant’srechsal
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employedby the California Prison Industry Authority (“CALPIAS (Id. at 2-3.)

Plaintiff alleges that on Aprilll, 2017, Defendant Ekwosi, GALPIA
supervisor in the trimming department, “used profanity at Plaintiff.” (BAC, 4.)
Plaintiff alleges thatie immediately notified Defendant Flores,GALPIA plant
supervisor, about the alleged condu¢id. at 4.) Plaintiff thereafter “continually
asked defendant Flores of the status of investigation adBikwbs]’'s behavior.’
(Id.) After three weeks, Flores told Plaintiff thatvitos “den[ied] inappropriats
behavior.” (d.)

On May 4, 2017Plaintiff sent a letter to CAUR’s main office in Folsom
California, regarding Ekwosi’s alleged use of profanity and requested that E
apologizeand receive “necessary training.(lld. at 4.) Plaintiff also alleged
provided the letter to Defenda@ularte, a CALPIA supervisan charge of trainin
CALPIA subordinates, who did not respontl. &t 2, 4.) Instead, Defendant Gary
another CALPIA supervisoresponded in writing that “I spoke to MEkwosi and
he stated that he never used anyfaomity or foul language[.]” I€l. at 4.) Plaintiff
contends thasince Gularte and Garcia “work in close proximately [sic]’ eit
“Garcia shorstopped the complaint against defendant [Ekwosi] or it can be in
that defendant L. Gularte informed Barcia to reply . . . to prevent defendan
Gularte’s liability.” (Id. at4-5.) Plaintiff contends that Gularte responded to “o
CDCR form[sic]” requesting her responseld.(at 5.) He therefore concludes t
“all defendant [sic] working together were aware of [the] complaint plaintiff n

against Defendant [Ekwosi].”ld.)

At some point after Plaintiffent his letter‘inmate Thompsonivas hired tq

2 CALPIA is a semiautonomous state agency which operates work programs f
California Department of Corrections and Rehabilitation (‘CDCR”). 15 Cal. Coge§&001.

-3 18cv980

117

Fkwosi

y

J
cia

her
ferred
L L.
ther
hat

nade

or the




© 00 N o o -~ w N Pk

N RN DN N N N N N DN R PR R R R R R R R
0o N o O~ W N RBP O © 0 N O oM W N L O

work in the trimming departmentld() Plaintiff alleges that he “notifiedefendan
Bierbaum and defendant Flores that Plaintiff and inmate Thompson had a p
altercation.” [d.) Defendant Flores is a CALPIA plant supervisor and Defen
Bierbaum is a sewing department supervisotd. &t 2.) Rather than remo
Thompsa, Plaintiff contends that “management found that teyd administer
form of retaliation as a punishment for a complaint filed on a supervisor wi
administration, while also being deliberately indifferent to the plaintiff's safety

health.” (d. at 5) Ekwosi was assigned as Thompson’s supervidar) (

Plaintiff alleges thathere wasa “hostile work environment” becaus¢he
defendants allowed [] Thompson to enter the departmehere Plaintiff way
working “repeatedly.” (Id. at 5-6.) OnJuly 10, 2017, he complained to Defends
Ekwosi and Flores that he was worried Thompson would attack Hidn.at(10.)
Plaintiff alleges that on July 17, 2017, Thompson “verbally assaulted” Pla
which no Defendant intervened to stopd. @t 11.) When Plaintiff stood out bfs
chair and approached Thompson, Thompson “physically assaulted” Plaintif
then tried to restrain Thompsonld.) Plaintiff alleges he suffered a black eye

vision loss in his left eye.ld.)

Plaintiff sues all Defendants in their individual and official capacities pur
to 42 U.S.C. 8§ 1983.FAC at 1-3.) He principally allege$l) retaliation in violatior
of the First Amendment by all DefendafEAC at4-8), and (2) violationof the
Eighth Amendment against all Defendaéxcept Garcipfor failure to protec
Plaintiff from Thompson(id. at 9-13). Tucked into his Firsand EightPAmendmen
claims respectively, Plaintiff also alleges that (1) the Defendants violated his
for equal protectin and treahent,” (id. at 7), and (2Y¥iolated“prison rules, labo
codes, CALPIA rulesand Codes of Civil Proceduregitl. at 13). Plaintiff request;

several hundred thousands of dollars per defendant for each cldirat 15-16.)
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LEGAL STANDARDS

The Court is required to review complaints filed by all persons proceedir

and by those, like Plaintiff, who are “incarcerated or detained in anytydeifid]
accused of, sentenced for, or adjudicated delinquent for, violations of crimir
or the terms or conditions of parole, probation, pretrial release, or divers
program,” “as soon as practicable after docketirigeé 28 U.S.C. 881915(e)(2) au
1915A(b). Pursuant to these statutes, the Court susstsponte dismiss any
complaint,or any portion of a complaint, which,inter alia, fails to state a claimSee
28 U.S.C. 88 1915(e)(2)(B) & 1915A(b) (emphasis addeapez v. Smith, 203 F.3¢
1122, 112627 (9th Cir. 2000) (en banc) (81915(e)(&Hpdesv. Robinson, 621 F.3¢

1002, 1004 (9th €. 2010) (discussing 28 U.S.C. 81915A(b))The standard for

determining whether a plaintiff has failed to state a claim upon which relief g
granted under 8 1915(e)(2)(B)(ii) is the same as the Federal Rule of Ciidarg
12(b)(6) standard foraflure to state a claim."Watison v. Carter, 668 F.3d 1108

1112 (9th Cir. 2012)see also Wilhelm v. Rotman, 680 F.3d 1113, 1121 (9th Ci

2012) (noting that screening pursuant ttB85A “incorporates the familiar standi
applied in the context of failure to state a claim under Federal Rule of Civil Pro
12(b)(6)").

Rule 12(b)(6) requireshat a complaint “contain sufficient factual matt
accepted as true, to state a claim to relief that is plausible on its fag®i'oft v.
Igbal, 556 U.S. 62, 678 (2009) (internal quotation marks omittathelm, 680
F.3d at 1121. Detailed factual allegations are not required, but “[tlhreadbares
of the elements of a cause of action, supported by mere conclusory statement
suffice.” Igbal, 556 U.S. at 678. “Determining whether a complaint states a pla
claim for relief [is] . . . a contexdpecific task that requires the reviewing cout
draw on its judicial experience and common sengd.” The “mere possibility g

misconduct” ofunadorned, the defendaanlawfully-harmed me accusation|[s]” f
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short of meeting this plausibility standartd.; see also Moss v. U.S. Secret Serv.,

572 F.3d 962, 969 (9th Cir. 2009)hus, this standard governs both the Court’'s

screening of the new claim against new Defendant Garcia and Defendant
12(b)(6) motion to dismiss.

5’ Rule

Although the court “ha[s] an obligation where the petitioner is pro se,

particularly in civil rights cases, to construe the pleadings liberally and to affgrd the

petitioner the benefit of any doubtiebbe v. Pliler, 627 F.3d 338, 342 & n.7 (9

th

Cir. 2010) (citingBretzv. Kelman, 773 F.2d 1026, 1027 n.1 (9th Cir. 1985)), it may

not “supply essential elements of claims that were not initially plégsy v. Bd. of
Regents of the Univ. of Alaska, 673 F.2d 266, 268 (9th Cir. 1982).

DISCUSSION
A. The Retaliation Claim is Subject to Dismissahs to Gularte and Garcia
Because the retaliation claim against Defanmt Garcia was asserted so
after the Court conducted the initial screening of Plaintiff's original complain

Courtwill screenthis claimas it pertains to Garcidn addition, Defendants move

dismiss the retaliation claim insofar as it is asserted against Defendant Gularte.

No. 261 at 7A8.) The Court concludes that Plaintiff's retaliation claim is subje

dismissal as to both Garcia and Gularte

An allegation of retaliation against a prisoner’s First Amendment right t
a prison grievance may serve as the basis fagcidon 1983claim. Bruce v. Yist,
351 F.3d 1283, 1288 (9th Cir. 2003). Within the prison context, a claim of

ely
t, the

to

174

(EC

ct to

o file

First

Amendmentetaliation contains five basic elements: (1) a state actor took an adverse

action against the plaintiff; (2) becausdict caused by)(3) the plaintiffs protecte(
conduct, and that such action (4) chilled the plaistiféxercise of his Fir

Amendmaet rights, and (5) the action did not reasonably advance a leqgi

-6 - 18cv980




© 00 N o o -~ w N Pk

N RN DN N N N N N DN R PR R R R R R R R
0o N o O~ W N RBP O © 0 N O oM W N L O

correctional goal Rhodes v. Robinson, 408 F.3d 559, 56568 (9th Cir. 2005).

The causation element of a First Amendment retaliation claim recanfes

inmate plaintiff to show that protected conduct was the substantial or moti

factor underlying the defendastadverse actionBrodheimyv. Cry, 584 F.3d 1262

1271(9th Cir. 2009).Direct evidence of retaliatory intent rayedan be pleaded in
complaint and thus aallegation ofa chronology of events from which retaliat
can be inferred is sufficient to survive dismisdadatt v. Rowland, 65 F.3d 802, 80
(9th dr. 1995) (‘timing can properly be considered as circumstamtiadence o
retaliatory intent”). Timing alone however,is generally not enough to support
inference that prison officials took an adverse action against a prisoner in ret

for the prisonés participation in protected condudBarcia v. Srayhorn, No. 13

CV-807-BEN (KSC) 2014 WL 4385410 at *9-10 (S.D. Cal. Sept. 3, 2014).

“[R]ather, Plaintiff must allege sufficient facts to plausibly suggest a nexus bet
the alleged protected activity and the adverse action taken by a defeRdpmnt.
Paramo, No. 13cv2237 LAB (BGS) 2014 WL 2586904at *5 (S.D. Cal. June 1
2014).

Defendants move to dismiss the retaliation claim against Gularte on the
that Plaintifffails to allege a chronology of events from which retaliation by Gu
may plausibly be inferred because the Fddg@s noshowGularte had knowledge
Plaintiff's prior altercation with Thompson. (ECF No.-26at 78.) The Cour

agreesthat Raintiff fails to allege an adequate causal nexus between Plai

alleged protected activity, the alleged adverse action he suffered, and Gularte.

Plaintiff’'s sole allegations against Gularte with respect to the First Amen(
can bereducel to theclaim that she did not respond to a letter Plaintiff sent

regarding Ekwosi’'s alleged use of profanity, although she responded ttrek

-7 - 18cv980
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CDCR form. (FAC at45.) Even ifthe Court assumes th@ularte was aware {
Plaintiff's grievance, Plaintiff fails to allege facts showing that Gulastaliatec
against Plaintiff. There are no factual allegations that Gularte khéve previos
alteration between Thomps and Plaintiff, had responsibility fassigning o
removing Thompson from the same work environment, or that she was inforr

the other Defendants about Plaintiff's conceabheut Thompsan

In opposing dismissal, Plaifftcontends that it can be inferred that Gulg
was informed by Defendants Bierbaum, Flores, and Ekwosi about Pla
concerns because Gularte is their supervisor. (ECF No. 33 at 5.) The Clouot
make this inferential leap. There is no vicarious liability for civil rights violati
Igbal, 556 U.S. at 67&77; Jones v. Williams, 297 F.3d 930, 934 (9th Cir. 200

Pursuant to Section 1983, “[a] supervisor may be liable only if (1) he or

ned by

arte
ntiff's
wil
ons.
2).

she is

personally involved in the constitutional deprivation, or (2) there is a ‘sufficient

causal connection between the supervisor’'s wrongful conduct and the clomsti
violation.” Crowley v. Bannister, 734 F.3d 967, 977 (9th Cir. 2013) (quot
Hansen v. Black, 885 F.2d 642, 646 (9th Cir. 1989%e also Sarr v. Baca, 652 F.3¢
1202, 1207 (9th Cir. 2011). “The requisite causal connection can be establis
setting in motion a series of acts by others’. . . or by ‘knowingly refusing to terrn
a series of acts by others, which the supervisor knew or reasonably shou
known would cause others to inflict a constitutional injury3arr, 652 F.3dat
120708 (quotingRedman v. Cty. of San Diego, 942 F.2d 1435,447(9th Cir. 1991)
andDubner v. City & Cty. Of San Francisco, 266 F.3d 959, 96®th Cir. 2001).

Thus, Plaintiff must set forth specific factual allegati@mwing that Gularte

personally participated in the alleged retaliation against Plaintliadrknowledgs

of Plaintiff's concerns about Thompsoithe FAC fails to do so andhdrefore, the

claim is inadequate pleaded against Gularte.

- 8- 18cv980
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The Courtsimilarly concludeghatPlaintiff’s retaliation claim is inadequate
pleadedagainst Garciganother CALPIA supervisor allegedly in charge of trair
subordinates Plaintiff's allegationsagainstGarcia are merely thdtecausesarcia
“work][s] in close proximately [sic]tith Gularte,either “Garcia shofstopped thg
complaint against defendant [Ekwosi] or it can be inferred that defendant lrte
informed R. Garcia to reply . to prevent defendant L. Gularte’s liability.(1d. at
4-5) To the extent Plaintiff is alleging that this conduct constitutes retali
Plaintiff does not adequately identify how Garcia’s response constituted an &
action. Second, to the extetaintiff contends that Garcia was involved in
alleged retaliation against Plaintiff through the placement of Thompson in Pla
work environment, Plaintiff fails to allege facts which connect Garcia with any ¢
occurring after Garcia respoedl to Plaintiff's letter. $ee generally FAC at 5-8.)
Much like Gularte, Plaintiff appears to believe that Garcia can be liable s
because he is a supervisor. To the contrary, Plaintiff must come fowwdr
sufficient facts which plausibly conne@arcia with the alleged retaliation agai
Plaintiff. See Henry v. Sanchez, 923 F. Supp. 1266, 1272 (C.D. Cal. 1996ir{g
Redman, 942 F.2d at 144817; Hansen v. Black, 885 F.2d 642, 646 (9th Cir. 1989

B. Defendants’Remaining Dismissal Arguments

The Court turns to theemaining dismissal arguments raised@fendants M.

Bierbaum, L. Gularte, E. Flores, and A. EkwodtCF No. 261 at 6-9.) Defendants
argue that(1) Gulartemust be dismisseiom this suit because Plaintiff fails to st
anyclaim against hel(2) any Fourteenth Amendment Equal Protection ciould
be dismissed for failure to state a claim, and (3) any state law claims “that 1
inferred from the FAC” should be dismissefld.) The Court agreesDefendants
otherwiseconcede that the First Amendment and Eighth Amendment claims §
proceed again®efendarts Bierbaum, Ekwosi, and FlorelECF No. 35 at 4.)Thus,

the Court does not address these claims as to these Defendants.

-9 - 18cv980
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1. The Eighth Amendment Claim Against Gularte Is Dismissed

Because the Court has dismissed the retaliation claim against Guia
remaining claim for which Defendants se@ularte’sdismissal is Plaintiff's Eight
Amendment failure to protect claim. Defendants argue that any Eighth Amer
claim against Gularte must be dismissed because the FAC contains no allg
showing that she had actual knowledge of the threat Thompson posed to R
(ECF No. 261 at 6.) Rather, Plaintiff only alleges he told Gularte’s subotek;
Defendants Ekwosi, Flores, and Bierbaum, about this informatior). The Cour

agrees this claim must be dismissed against Gularte.

The Eighth Amendment protects prisoners from inhumane metho
punishment and from inhumane conditions of augrinent. Morgan v. Morgensen,
465 F.3d 1041, 1045 (9th Cir. 2005prison officials must provide prisoners W
medical care and personal safety and must take reasonable measures to gua
safety of the inmatesFarmer v. Brennan, 511U.S. 825, 83233 (1994)(internal

citations and quotations omitted)In a “failure-to-protect Eighth Amendmer

violation claim, an inmate must show that a prison official’s act or omissiomad

objectively, sufficiently serious, and (2) the officimés deliberately indifferent t
inmates health or safetyld. at 834;Hearnsv. Terhune, 413 F.3d 1036, 1042 (9
Cir. 2005). The failure of prison officials to protect inmates from attacks by

inmates may rise to the level of an Eighth Amendmealkation where priso

officials know of and disregard a substantial risk of serious harm to the plaSzgif.

Farmer, 511 U.S. at 84 Hearns, 413 F.3d at 1040A plaintiff may state a claim fc
deliberate indifference against a supervisor based csuffervisors knowledge of
and acquiescence in, unconstitutional conduct by his or her subordiSaies 652
F.3dat 1207 “A defendant may be held liable as a supervisor under §‘ifaB8re

exists either (1) his or her personal involvement in the constitutional deprivat

—10 - 18cv980
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(2) a sufficient causal connectit@tween the supervissrivrongful conduct an
the constitutional wlation.™ Id.

Plaintiff's sole allegations against Gularte with respect to the E
Amendment claimarethat she “is [the] CALPIA administration supervisor” wh
“job [is] to properly train and supervise subordinates,” but she “did not do her g

duties” and “knew or should have known of plaintiff's concerns of [Thomps

violence.” (FAC at 10. Missing from the FAChowever, arallegations that Gulart

in fact knew of the harm Thompson posed to Plaintiff, or acquiesced to &
misconduct by Defendants Ekwosi, Flores, and Bierbaum. Thus, Plaintiff has

to state an Eighth Amendment claim against Gularte.

In opposing dismissal, Plaintiff points to an August 18, 2017 respoyn
Defendant Flores to a grievance filed by the Plaintiff, which Plaicaifitendshows
that Gularte had knowledgethie possible threat Thompson poseBlaintiff. (ECH
No. 33 at 34;id. at 15 Ex. 11.) This document cannot defeat dismissal of this
against Gularte because the document is not attached to, nor incorporated
FAC. SeelLeev. City of L.A., 250 F3d 668, 68889 (9th Cir. 2001)4d court may

only consider materials properly submitted as part of the complaint when deg

d

ighth
DSe
fficial
on’s|
e
lleged

) failed

Se

claim
into tf

<

iding &

Rule 12(b)(6) motion). Moreover, even if the Court considers the document now,

Flores’s response says nothing about Gularte anddadss the July 17, 20!
altercation (ECF No. 33 at 15 Ex. 11.) Thus,jghresponseays nothing abo
whether Gularte knew about Thompson's alleged threat to Plaistdife the July
17, 2017 incidentor acquiesced to the allegednduct ofthe other Defendanta/ho

allegally failed to respond to Plaintiff's previously shared concerns about Thon;

2.  The Equal Protection Claimis Inadequately Pleaded

The Equal Protection Clause provides “that no State shall deny to any

-11 - 18cv980
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within its jurisdiction the equal protection of the laws[.]” U.S. const. amend.
The Clause “is essentially a direction that all persons similarly situated shg
treatedalike.” City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 43
(1985) (quotation marks omitted). The first step in a traditional gopaddction
analysis is to identify a plaintiff's classification or groupreeman v. City of Santa
Ana, 68F.3d 1180, 1187 (9th Cir. 1995). Plaintiff must show that the law has
applied in a discriminatory manner by imposing different burdens on diff
groups. Id.; Christy v. Hodel, 857 F.2d 1324, 1331 (9th Cir. 1988). The next
requires the Cotito determine the level of scrutiny with which the Court sh
review the government condudtreeman, 68 F.3d at 1187. A heightened stanc
of review is applied only “when a statute classifies by race, alienage, or h
origin” or infringes on a fundamental right guaranteed by the Constitu@i@urne,
473 U.S. at 440. By contrast, classifications that do not involve a suspect
fundamental rights are subject to the rational relationship test and accorded

presumption of validit. Heller v. Doe, 509 U.S. 312, 319 (1993).

Tucked into his First Amendment claim, Plaintiff also alleges that
Defendants violated his “right for equal protection and treatment.” (FAC at 7.
unclearfrom the FACwhat specific conduct Plaintiff contends violates the E
Protection Clause of the Fourteenth Amendmethbwever, in opposition, Plainti
identifies that “the disparate treatment was due to filing of complaint ag
Plaintiff and Defendants’ alleged violation of “prison rules, labor codes, CA
rules, and codes of civil procedurdECF No. 33 at 7.) Even if Defendants retali
against Plaintiffn violation of his First Amendment righ@snEqual Protectioglaim
requiredifferential treatment relativeto similarly situated inmates. Plaintiff fails to
provide anyfactual allegations in the FAC or in his opposition which show s
differentialtreatment. Nor does Plaintiff allege he was treated differently bag

his membership in a particular groug that Defendnts lack any rational basis f

—-12 - 18cv980
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their alleged treatment of PlaintiffAccordingly, to the extent Plaintiff sought
allege a Fourteenth Amendmeidim in the FAC, theclaim is subject to dismissg

3.  Any State Law ClaimsAre Dismissed

Also tucked intaPlaintiff's Eighth Amendment clains a generalized asserti
that Defendants violatedprison rules, labor codes, CALPIA rules, and Code
Civil Procedures.” KAC at 13.) In opposing dismissal, Plaintiffliscusse
supplemental jurisdiction, the inteteof state law versus federal law, gnahciples
of causation. (ECF No. 33 atg.) Dismissal of any state law claims, howevg
fairly straight forward because Plaintiff fails to identify any particular state lam
in his FAC or in his oppositm Any claims Plaintiff sought to raise puant tc
“rules’ and“codes is such a threadbare recithlat Plaintifffails to state a clain|
Igbal, 556 U.S. at 678 Thus, the Court will not undertake a searching inquiry
statelaw claims presentation issues or the existaf private rights of actioffior
unidentifiedprovisions (ECF No. 261 at 9.)

C. Leave to Amend

Because it is not apparent that amendment would be futile, the Court
Plaintiff leave to amendll claims which have been dismissed in this ardgse
Lopez, 203 F.3d at 1127.

D. Magistrate Judge Jurisdiction

As a final matter, in objecting to Magistrate Judge Mitchell D. Dembin’s
denying Plaintiff a thirtyday extension to file an oppositidalaintiff avers that h
“did not consent to magistrate judge jurisdiction” but instead “requested that a
judge be designated to decide dispositive matters and trial in this case[.]” (&
32 at 3.) Whether Plaintiff consented is irrelevant to this Court’s statutory autl

to “designatea magistrate judge to hear and determine any pretrial matter pq

—-13 - 18cv980
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before the court,” subject to exceptions not at issue here. 28 U.S.C. § 636(b
Pursuant to such a designation, the Magistratgelddes not decideispositive
matters, but rather provides a report and recommendation ©ahrsand this Cou
in turn issues a final decisior8 U.S.C. 8§ 636(b)(14¥). In any event, Plaintiff's
objection is mooted because the Court has issued an order on Defendants’ nj

dismiss.

CONCLUSION & ORDER

For the foregoing reasons, the C®ORDERS as follows:

1. Pursuant tamandatory screenindyé CourDISMISSES WITHOUT
PREJUDICE Defendant R. GarciaBecause the Court has dismissed the only ¢
assertedgainst Garciathe Courtwill not direct the issuance of a summons agg
Garciaat this time. Plaintiff shall refrain fromsubmitting request® the Courtor

the issuance of a summons as tdeddantGarciaunless and until a valid claim

asserted

2. The CourtGRANTS Defendants’ motion to dismiss its entirety
(ECF No. 26),such that (a) Defendant Gularte BISMISSED WITHOUT
PREJUDICE, (b) Plaintiffs Fourteenth Amendment claim BISMISSED
WITHOUT PREJUDICE , and (c) any state law claims Plaintiff purports to r
areDISMISSED WITHOUT PREJUDICE as well.

3. Plainiff is GRANTED LEAVE TO AMEND the First Amende
Complaintsolely as to foregoing dismissed claimgo later than February 11,
2019 If Plaintiff decides not tdile the FAC by this date, this case will proc

against the remaining Defendants for themaining claims against them.

Specifically, if Plaintiff does not amertie FAC, thenonly the First Amendmen
retaliation claimand Eighth Amendmerfiailure to protect claimwill proceed solely
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against Defendants Bierbaum, Ekwosi, and Flores

However,if Plaintiff chooses to file an amended complaint, the amende

d

complaint must be complete in itself without reference to his original pleading.

Defendants not named and any claims nealleged in the Second Amended

Complaint will be considered waivedSee S.D. Cal. Civ. LR. 15.1;Hal Roach

Sudios, Inc. v. Richard Feiner & Co., Inc., 896 F.2d 1542, 1546 (9th Cir. 1989)

(“[A]Jn amended pleading supersedes the original.”).

Any amended complaint Plaintiff files must comply with the requiremer
Local Civil Rule 8.2 governing complaints filed by swhers under § 1983, whi
provides:

“Additional pages not to exceed fifteen (15) in number may be includet

with the court approved form complaint, provided the form is completely

filled in to the extent applicable in the particular case. The court aggbrov
form and any additional pages submitted must be written or typed on on

one side of a page and the writing or typewriting must be no smaller i

size than standard elite typeComplaints tendered to the clerk for

filing which do not comply with this rule may be returned by the
clerk, together with a copy of this rule, to the person tendering said
complaint.” S.D. Cal. Civ. L.R. 8.2 (emphasis added).

IT IS SO ORDERED. P , o
DATED: January 2, 2019 { gﬂ,(..f“':x. 4 ‘1:3":'/{”3:'(

Hon. Cynthia Bashant
United States District Judge
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