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hv. Gularte et al Dq

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

KORY T. O'BRIEN, Case No.:18-cv-00980-BAS-MDD

Plaintiff, | ORDER GRANTING DEFENDANTS'’
. MOTION FOR SUMMARY
: JUDGMENT

LISA GULARTE, et al., [ECF No. 66]

Defendants

Plaintiff Kory T. O’Brien, a state prisoner housed at Rel]. Donovan Correction
Facility (“RJD”) in San Diego, Californiat the time of the relevant eventsproceedin
pro se andin forma pauperis with a SecondAmended Complaint‘SAC”) pursuant to 4
U.S.C. 81983 (ECF No0.40.) He claimsseveralRJD prison officialgetaliated again
him for filing a complaint against one of them by failitagprotect him from assault
another inmatein violation of his rights undeithe First Eighth and Fourteent
Amendmentgo the United States Constitutiandvariousstate lavg. (Id. at1-18.)

Currently before the Couris a Motion for Summary Judgmeniy Defendant
Bierbaum, Ekwosi and Florgthe only remaining Defendants in this acti¢ggCF No.66.)
Theycontend (1) theundisputedvidenceshowsthey did notknow of or disregard #hreat
to Plaintiff's safetyand did not acwith a retaliatory motive(2) they are entitled {
gualified immunitybecause they responded reasonably to Plaingéfrecers about th
inmate who allegedlyassaulted himmand (3) the Court should decline to exerd
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supplemental jurigdtion overthe state law claimshichdo not provide for private caus
of actionandlack merit. (Id. at16-27.)

Plaintiff has filed a Opposition. (ECF No.79.) He argues. (1) the undispute
evidence shows Defendants knemshould have knowaf a risk of assaukind failed t¢
prevent it under circumstancesplying retaliation forhis complaint (2) they are ng

entitled to qualified immunity because his rights to be free fietadiation andeliberate

indifferenceto his safety were clearly establishatdthe time of the incident; and (e
Court should exercise its discretion to addresmeritoriousstate law claims.|d. at 189
204.)

Defendants have filed a Reply. (ECF 186.) Theydispute Plaintiff’'s contentio
they wereor should have been aware of a rishi® safety an@rguehis reliance on th
timing of eventsalonedoes not support a retaliation clainid. @t 23.)

For the following reasonghe Cout GRANTS Defendats’ Motion for Summary
Judgmen.t
l. BACKGROUND

A.  Procedural History

Plaintiff initiated this action by filing &omplaint onMay 16, 2018 naming fou
RJD employees aPefendantsLisa Gularte, Mike BierbaupEd Flores and Anthor
Ekwosi. (ECF No. 1) Prior to the appearance ofyaDefendantPlaintiff filed a Frst
AmendedComplaint addin@defendanR. Garcia (ECF No.13.) OnJanuary 2, 201%he
Courtsua sponte dismissedill claims against Defenda@arciaandgranted the remainir
Defendand’” motion to dismisswith leave to amend only as to Defendants Bierb
Ekwosi and Flores(ECF No. 36)

On February 14, 2019, Plaintiff filed the SAC, the operative pleading in this 4
renaming all five Defendant§ ECF No. 40.) On June 20, 2019, on Defendants’ m(

the Court dismissed Defenda@silarte and Gara and Plaintiff's egal protection clair]

1 Although this matter was randomly referred to United States Magistrate Mitidpell D. Dembir
pursuant to 28 U.S.C. § 636(b)(1)(B), the Court has determined that neither a Reporiamch&statio
nor oral argument is necessary for the dispositiohisfrhatter.See S.D. Cal. CivLR 72.1(d).
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from the SAC. (ECF No. 51.The Court noted that the only remaining Defendanthis
actionare Bierbaum, Ekwosi and Flores, and the only remaining claims are for fa
protect under the Eighth Amendment, retaliation undeFits¢ Amendment, aubstantiv
due process claim fatatecreated danger under the Fourteenth Amendment, and st:
claims. (d. at5.) Defendants Bierbaum, Ekwosi and Flores filed an Answer A0
on July 2, 2019. (ECF No. 53.)

On February 13, 202@efendantBierbaum, Ekwosi and Flordded the instan
Motion for SummaryJudgment. (ECF Nd6.) Plaintiff filed an Opposition orMarch 13
2020. (ECF No.79.) Defendants filed a Replyn March 23, 2020.(ECF No0.80.)

B. Factual Allegations

Plaintiff allegesin the SACthat on April 11, 2017, he was working at the s
factory at RID, operated byhe California Prison Industry Authority (“CALPIA")when
Defendant Ewosi, the Trimming and Shipping Supervisor, “used profanity at Plafr
(SAC at 3.) Plaintiff lodged a complaint kut Defendant Ewosis languagewith
Defendant Flores, tHelant Supervisor(ld.) After three weeks of asking Defendant Flq
aboutthe status of the investigation into his complabefendant Flores told Plaintiff th
Defendant Ewosi deniedanyinappropriate behaviorld.) On May 4, 2017Plaintiff sen
a letter tathe CALPIA main office and td.isa Gularte,a CALPIA Supervisoraskingfor
Defendant Ewosi toapologize and receive trainingld() CALPIA SupervisorR. Garcig
repliedto the letter and statedat Defendant EBvosi denied using profanity.ld,)

Plaintiff alleges Inmate Thompson was hiteavork at the shoe factosportly aftet
he filed his complainabout Defendant Ekwosi’s use of profanitfEAC at 3.) Plaintif
states that he notified Defendants Flores and Bierbaum that he and Inmate drhloadl

a piior altercationandthat Defendant Bierbaum was also notified oé firior altercatiof
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by Inmate Supervisor Abundiz(ld.) Plaintiff alleges that instead of preventing another

altercation with Inmate Thompson, “the management found that they could admi
form of retaliation as a form of punishment for” filing his complaintd.)( He allege
Defendant Ewosi, Inmate Thompson’s supervisor, along with thleoe factor
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“managemerit allowed Inmate Thompson to repeatedly enteiatieaof the shoe factory

where Plaintiff worked and eventually assigihéd to Plaintiff's department.|d. at 3-4.)

Plaintiff alleges henformed Defendants numerous times of his fear of Inmate Thompson

and was told by Defendant Bierbaum to quit or change departméshtat 78.)
Plaintiff alleges that on July 17, 2017, Inmate Thompson verbally and phys
assaulted himresulting in Plainff receiving a black eye with partial loss of vision a

sporadic eye pain.SAC at 8.) He claims Defendants Bierbaum, Flores ardvisi, in

retaliation for his filing his complairigainst Defendant Ekwqdireached their duty o

protect him fromassaul by failing to supervise their workplacand allowing Inmate
Thompsorto be assigned to and freely enter Plaintiff's work ared. a3, 9.)
C. Arguments on Summary Judgment

Defendand seeksummary judgment oRlaintiff’'s deliberate indifferencelaim on

the basisthat the undisputed evidence show4) Plaintiff voluntarily chose to work with

ically
nd

Inmate Thompsagn(2) Plaintiff and Inmate Thompsowere on the same yard and

frequentlycame into contaatith each otheawayfrom the shoe factoriput had not ha

an altercation since their original February 8, 28ltercationafter which they agreed they

could safely program togethef3) the shoe factory has an op#woor plan and the

-

assignments to the various departmenesited no dangevhich did not exist on the yatd

(4) Defendantaccommodate®laintiff’'s concern each of the three times he complained

that Inmate Thompson was assigned to work in the same area by granting Plieeqtit'st

to leave work earlpnce ad reassigningnmate Thompsotwice; (5) Plaintiff's “assault’

by Inmate Thompson occurred after Inmate Thompson pointed his finger at Plaintiff ar

allegedly said “fuck youandwalkedaway, after whichPlaintiff went after himsaid “fuck

you” back, and they began to figli6) no intervention by staff or inmates was necessary

to break up thtbrief altercation and they both finished their shifts without further incig

ent

(7) Plaintiff attempted to fight Inmate Thompson later that evening but Inmate Thgmpsa

ran awayand (8) they both signed a new compatibilityatothe next day and continued

to safely program togethe(ECF No. 66 at 1721.) As to Plaintiff's retaliation claim
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Defendants contenithe undisputed evidencaawns (1) the decisioras towhich inmate
to hire is not theirandthey merely choose names off a candidate list as jobs b¢
available (2) Inmate Thompson was placed omait list for employment over a mor
before Plaintiff filed his complaint against Defendant Ekyw(i there was no indicatig
Plaintiff and Inmate Thompson could resdfelywork together given their compatibil
chrons armd ability to successfully program together on the yai) Defendant
accommodat Plaintiff by granting his request to assign Inmate Thompson to al
section of the shoe factotwo of the three timeke complainedand granting Plaintifé
requesto leave work earlpnce;(5) Plaintiff neverinformed Defendant®f the nature @
any issue he had with Inmate Thompsand (6)Plaintiff acknowledges he did not kn¢
Inmate Thompson would assault hirthd. at 21-22.)

Defendantdurther contend Plaintifitannot bring asubstantive due process clz
where, as herghe Eighth Amendment provides explicit constitutional protectima in
any casesuch a clainfails for the same reasonsis First and Eighth Amendmeutaims
fail. (Id. at 23.) They claimthey are entitledo qualified immunity becauseven if g
constitutional violation occurredhe undisputed facts show they acted reasonal
allowing InmateThompson towork in the shoe factorypecausePlaintiff voluntarily,
programmed with Inmate Thompson and twice declined opportunities to be isolats
him. (Id. at 23-24.) Finally, Defendants conterile Court should decline to exercise
discretion to address the state law claims because they do not provide for privedef
actionand are without merit, antiat his request fomjunctive reliefis moot becausae
no longer works at the shoe factory and is no longer housed at(RU&t 24-26.)

Plaintiff oppose summary judgmentontendingthat (1) although he and Inma
Thompsorsafelyprogrammed together on the yatige shoe factory is differgrds thers
are tools available to be used as weapons and no correctional staff on the factg
(2) Defendantavere aware thereras a risk of assautty his conversations witthemon
the day Inmate Thompson started waridthe day they allowed him to leave eadynd
their “accommodations” showed an awarenessaofsk but they were deliberatel
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indifferent to thatrisk and in fact increased lity allowing Inmate Thompsomnrestrictet

access to the factory flaaand(3) the timing ofeventamplies aretaliatory motive. (ECF
No. 79 at 18204.) He argueBefendantsare not entled to qualified immunity because

his rights to be free from retaliation and deliberate indiffereéndes safetywere clearly,
establishedt the time of the eventandthathis state law claims are meritoriougd.)

Defendants reply th&laintiff has failed to substantiate his contention that the
factory is more dangerous thdhe yard becausehis two altercationswith Inmatg
Thompsonone on the yard and one in the factory, were similar and no tools were
either instance (ECF No. 8Cat 2.) They contend Plaintiff’'s theory they were aware
risk of assaulby their two conversations ignores the undisputed facts that: (1) Pleofd
Defendants he was satisfied with Inmate Thompson workiragdiiferentsection afte
their conversatioron the day Inmate Thompson was hjri@) Defendants were awatlee)
two inmateshad signeda compatibility chrong (3) Plaintiff never requestedhmatg
Thompson be placed on his enemiesdistlvoluntarily continued to program withim
including standing together in the pill line where their first altercation occué¢tis
only report of a problemwith Inmate Thompsomo the Defendantsvas acommodate
when Plaintiff's request to leave work early on July 10, 2043 granted, an®) Plaintiff
never informed the Defendants he felt uncomfortable with Inmate Thompdba day o
the incident (Id. at 23.) Defendants contend Plaintiff’s reliance on the timing of the I
of Inmate Thompson to show retaliation fails becauseundisputed he was added to
wait list a month before Plaintiff filed his unfounded complaint against Defendarddt
andbecausélaintiff never spoke to Ekegi about tlatcomplaint. (d. at 3.)
Il. LEGAL STANDARD

Defendants are entitled to summary judgment if tdeynonstratéthere is nc
genuine issue as to any material fact and the movantiited to judgment as a mattel
law.” Fed.R.Civ. P. 56(c) The moving partynust show'the absence of a genuine is
as to any material fact.Adickesv. SH. Kress & Co., 398 U.S. 144, 157 (1970Entry of
summary judgment is appropriate “against a party who fails to make a showing sy
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to establish thexastence of an element essential to that party’s case, and on which th:

party will bear the burden of proof at tridin such a situation, there can be ‘no gen
Issue as to any material fact,” since a complete failure of proof concerning an €
element of the nonmoving party’s case necessarily renders all other facts imrh
Celotex Corp. v. Catrett, 477 U.S. 317, 3223 (1986).

In order to avoid summary judgment, the nonmovant must present “specifi

showingthatthere is a genuine issue for trial&hderson v. Liberty Lobby, Inc., 477 U.S|

242, 256 (1986). The Court may not weigh evidence or make credibility determir]
and any inferences drawn from the underlying facts must be viewed in the ligh
favorable to the nonmoving partyd. at 255 The nonmovant’s evidence need only
such that a “jurynightreturn a verdict in his favdr Id. at 257.The Court “should constrt
liberally motion papers filed bypro se inmates and should avoid applying sumn
judgment rules strictly."Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 2010).

[ll.  DISCUSSION

A.  Evidence in Support of and Opposition to Summary Judgment

1. Evidence inSupport

Defendantssubmit as evidencportions ofPlaintiff's deposition, portions of tf
California Department of Corrections and Rehabilitation (“CDCR”) Operations &
the February 82017 and July 18, 2017CDCR 128bcompatibility chronos signed
Plaintiff and Inmate Thompsora portion of Inmate Thompson’s employment fi
videotape footage of the snipping section of the RID shoe fautdf theJuly 17, 201]
incidentin the sewing sectigras well asdeclarations from Defendants E&sy, Flores an
Bierbaum, RJD Litigation Coordinator Joseph Giurbino, and Deputy California Ati

General Lyndsay Crenshawho represents the Defendants in this action

uine
ssent
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Defendant Ekwsi states in his declaration that he is the supervisor responsiple fo

the snippingand shipping section of the RJID shoe factdBCF No. 664 at 1.) The shq
factory is located in a large warehouse adjacent to Facility D; drhatevated office wit
glass windows providing unobstructed views of the factory floor, whichskapedwith
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the sewing section to the left, the snipping and shipping section in the center, fand t
molding section to the right.ld. at 1-2.) The three sections are not divided by barfriers
and employees are permitted to pass through all sectioesessary (Id. at 2.) Defendant

Ekwosi gates that higorimary duties include supervisioof work performed in the
finishing sectionwhich requires him to spend time in all areas of the factory, including the
office. (Id.) There are no custody staff the factory and he does not carry pepper spray
or a batonbut has a personal alarm he can activate to summon correctionaasstaff
necessary. I(l.) He states that the factory can employ a maximum of 56 inmates, that th
inmates apply for factory jobs pursuant to the process outlin€dD®R Department gf
Operations Manal section 51121.4.3. Although Ekwosi saysdues not participate |in
the hiring process, once an inmate is hired “there is some discretion regarding wol
assignments based on a particular inmate’s skills and nedds).” He was not working
onJuly 17, 2017.14.) As a supervisdnehas limitedlevel access to the inmaté€sentra
Files, known as SOMS, which contddDCR 128bcompatibility dironos. (d.)
Defendand Floresand Bierbaum provide declarat®onearly identical to that of
Defendant Ekwsi, with the exception that Defendafloresand Bierbaum weraorking
on July 17, 201,7and Defendant Bierbaum dogzarticipate in the hiring process(ECH
No. 665 at 12, ECF No. 668 at 1-2.) They statetheydid not witness the altercatipn
between Plaintiff and Inmate Thompson that dagl only learned about it the next day by
viewing a videotape of the incidemind both inmates were immediately fired per CALPIA
policy. (ECF No. 665 at 2; ECF No. 66 at 2.)
RJD Litigation Coordinator Giurbino states in his declaration tt@attachments
to the summary judgment moti@re accurate copies of the Februarg@L7and July 1§,
2017,CDCR 128b compatibility chronos signed by Plaintiff and Inmate Thompibhen,
video footage from the shoe factory from July 17, 2017, and a portion of [Inmat
Thompsors work history. ECF No. 666 at 2.) Inmate Thompson’s work history shows
he waglacedon the wait list to work at the shoe factoryMarch 9, 2017. (ECF No. 66
2 at67.) The July 18, 201TCDCR 128b compatibility chrono is signed by Plaintiff and
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Inmate Thompsolandindicatesthey both independently statéuht thar July 17 2017
incidentin the shoe factoryvas a misunderstanding, they do not consider each
enemies, and they can remain housed on Facility D without further incifldnat 66.
Similarly, the February 8, 201CDCR 128b compatibility chrono is signed by Plain
and Inmate Thompsorand indicatesthey both independently stated the phys
altercation/fight they engaged in that day was a misunderstanding, they do not {
eachother enemies, and they can remain housgdtheron Facility D without furthe
incident. (d. at 65.)

Lyndsay Crenshaw, a Deputy California Attorney General representin
Defendants in this action, states in her declaration that she has attaehaddrcorre(
copies of portions of Plaintiff's December 4, 2019 deposition in this case, and ad
correct copy of CDCR Operations Mahsection 51121.4,3titled “Recruitment an
Hiring Process (ECF No. 667 at 1-3.)

Plaintiff stat&l in his ceposition thahis February 8, 2013altercationwith Inmate
Thompson began whére cut infront of Plaintiff inthe noorpill line as inmates oftendo.
(ECF No. 662 at 17.) Plaintiff told him to wadndthey exchanged profanity(ld. at 17
19.) Inmate Thompsothen“rushed” at Plaintiff in a confrontational manner and Plai

pushed him, the alarm sounded, everyone got on the #adthe confrontation ende

they both signed a compatibility chrono indicating they could safely remain @atinge

yard. (d.) Theyboth lived in building 18 on Bard at that time. I¢. at 45.) Plaintiff
iImmediately requested to be moved to another housing unit on the santeitysad he
did not inform theinmate clerk who approved his transferwanted to move due tg
concern about Inmate Thompsond. (at 23.) Hewas movedabout two weeks latdo
housing unit 16 on Bard while Inmate Thompson stayed iryBxd housing unit 18(1d.
at 23, 45

Plaintiff said his first interaction with Defendant Ekwosi was on April 11, 2
when Plaintiff asked himto unlock a door so he could go back to warld Defendar
Ekwosireplied: “Fuck you, you can wditwhich was overheard by other inmatg¢kd. at
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46, 49-50.) When Plaintiff informed Defendant Flores that same day about Def¢g
Ekwosi’'s use of language, Defendant Flores said to “give them a couple of days)dh
figure it out.” (d. at 48.) Plaintiff senta letterto a CALPIA employee name@arciaon
May 4, 2017 with a copy to CALPIA complaining about that incident and requestin
apology from Defendant Ekwosild( at 4648.) Garcia responded within a week sta
that he spoke with Defendant Ekwosi wéaidhe did not use profanity and thewas nc
need for an apology.ld. at 48.) Plaintiff saidhe believedinmate Thompson was hired
assault him in retaliation for&complaint becaus€l) his complaint letter was dated M
4 and Inmate Thompson was “immediately” hired on May (2% he was told by othg
inmates who he could not name and were no longer in custody that Inmate Thomy
been wanting to work in the shoe factory “for a whil@) the Defendants had acces
Plaintiff's SOMS file which showeftom their prior altercatin thatinmate Thompson h4
“a propensity of violence toward” Plaintifind(4) Defendantsllowed Inmate Thompsc

to work in Plaintiff's areaand in fact sent Plaintiff away from work rather than Inn

Thompson when Plaintiff told Defendants he had concerns with Inmate Thompsaat]

50-52)

Plaintiff stated that when he arrived at work on MayZEL7,Inmate Thompson
first day of work,andsawlnmate Thompsohad beerassigned to the sewing departn]
where Plaintiff worked he told Defendants Flores and Bierbaum he did not
“comfortable” with Inmate Thompsomvorking in the same&epartmenbecausdnmate
Thompsorwas “unpredictablé (Id. at 25-26.) Before Inmate Thompsdmegarto work,
Defendantschangedinmate Thompson's worlassignmento the snipping departme
about 20 to 25 feet away from the sewing departmédif) Plaintiff said hewas satisfie
with that result until July 10, 2017, atlththe and Inmate Thompsagnored each oth
during the interim. Id. at 2728.) He saidhe knewinmate Thompson was hired for
express purpose of performing mechanical repair wdik.at 30.)

Plaintiff said that on July 10, 2017, Defendants Flores and Bierbaum temp:
allowed Inmate Thompson to repair a canvas cutting preke sewing department abq
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10-20 feet inside the boundaries of the sewing departarehabout25 to 30 feet from
Plaintiff’'s workstation (Id. at 23-30, 51, 61) WhenPlaintiff asked Defendant Flores w
Inmate Thompson was in the sewing section, Defendant Flores spoke with Deg
Ekwosi, Inmate Thompson’s immediate supervisor, and the two Defendants toldffr
they were going to have Inmate Thompson work on that macHiheat 36-31.) Plaintifi
told them it made him feéuncomfortablé’ (Id. at 31.) Plaintiff saidDefendants Ekwo
and Floresstarted to answerim but before they coultie interrupted them andsked t(
leave workand they said yes.ld.) Plaintiff said hedid not discuss the matter with {
Defendants again untifter the July 17, 201cident. (d. at 32.)

Plaintiff saidthat on July 17, 2017, he was working at his usual station in the s
section had no indication Inmate Thompson was angry or upset with dmoh had ng
communicated anything about him to the Defendatiter tharthaer May 25h and July
10th discussions.Id. at 3334.) When Plaintiff saw Inmate Thompson repairing a mag
in the sewingsection hetold the “inmate lead for sewing,” the first person in his cha
command undeCDCR regulations, that if Inmate Thompson was going to work in thg
Plaintiff needed to leave work(ld. at 35-36.) The inmate lead for sewing then spok
the “mechanic for sewing,” and came back and told Plaintiff that the mechanic for
said Inmate Thompson was not needed in the sewing departmewbalttbe toldto
leave. [d.) The inmate lead then gke to Inmate Thompsor(ld. at 37.) Plaintiff did not
hearthat conversatiohut said it must have upset Inmate Thompson because he app
Plaintiff immediatelyafter speaking withthe inmate lead. Id.) Inmate Thompsosaid
somethingo Plaintiff which Plaintiff did not remember, other than it involved “a lot

words.” (d. at 34.) Plaintiff stood up, “used a couple of F words at him,” and told h

“get out of my face.” Id. at 35.) Plaintiff said hetold Inmate Thompsosomehing to the

effect: “FU, if you got a problem, handle it in front of 18,” whible explainedis prisor
slang for if you are going to fight then fight in front of building W8iere Inmate Thomps
was housed(Id. at 3§ 45.) Plaintiff thenwalked aroud to the front of his sewing stati
wherelnmate Thompsohit himin theleft eye with hisight fist. (Id. at 38-39.) Plaintiff
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thenput Inmate Thompson in a “reverse chokehold” and told Himion’t know what you
were fucking thinking. | should break youicking neck. And if you think you are goi
to go grab something, you’re going to get hurt. Leave me dldqie at 3340.) He the
pushed Inmate Thompson awayld.(at 39-40.) Inmate Thompsometurnedto his
workstation and stayed away from Plainfof the rest of the day(ld. at 40.) Plaintif
went back to hisvorkstation andheld ice on his swollen eyehile workingthe rest of th
day? (Id.)

Plaintiff said that in order to avoid being labeled a snitch he waited until the

ng

—

=

e

end C

the day when he was alone with Defendant Flores to point out his swollen eyd himd
to check the videotapiom his work area (Id. at 4142.) Later that night, Plainti
confronted Inmate Thompson in front of housing uniah8told him,“we should finish
this fight right now in front of 18.” Ifl. at 54.) Plaintiff wanted to fight but Inm:
Thompson ran awayandother inmategshenapproabed Plaintiff and asked him to leg
Inmate Thompson aloneld()

Plaintiff stated that he and Inmate Thompson signammpatibility chrono the ne

daybecause “neither one of us need to associate with eacli athénreyhave minimun

t
f
!
ate

\ve

Xt

\

contacts becaud@-yard is so largavith five separate buildingsnd they do not eat at the

same time. Ifl. at 4344.) He said he is not afraid of Inmate Thompson punching hir

is concerned with Inmate Thompson acquiring a weaptsh.af 44.) He said: “Inmate

Thompson is a homosexual. | do not deal with homosexuals. That’'s another iss

don’t stay around Inmate Thompson.fd.(at 56.) After the July 17 incider®Jaintiff

m but

=4

continued to live in housing unit 16 and Inmate Thompson continued to live in housin

unit 18, angdalthough they @w each other ol-yard they avoiegdone amother. (d. a
45.) Plaintiff said he attempted itteractwith Inmate Thompsoseveralimes after th

July 17 incident once as they werdeaving th& disciplinary hearingwhen Inmatg

2 The Court has reviewed two properly authenticated-riiveute video clips from the CALPIA sh
factory on the day in question. (ECF No-%% The footage does not include audio. However, the
finds that the visual footage appears consistenttivélparties’ description of eventSee Scott v. Harris,
550 U.S. 372, 38@81 (2007) (holding thawvhere video footage is availablewer courtsshould“view
[ ] the facts in the light depicted by the videotape summary judgment).
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Thompson told Plaintiff “he didn’t want no problems and that it was over,” to \
Plaintiff replied “Good. I'm done with it too.” Id. at 53.) Another time, sound July
2018 Plaintiff confronted Inmate Thompson on behalf of Plaintiff's cellmate regardif
length of time Inmate Thompson was taking to repamtiff's cellmate’sear buds, whic
Plaintiff saidwas resolved amicably.Id, at 56-57.) Plaintiff's cellmate arranged 1
InmateThompson to giveis declaration in this case and wratéoir him to read and sig
and Plaintiffsaid hewas surprised Inmate Thompsaas cooperative(ld. at 5758.)
2. Evidence inOpposition

Plaintiff attaches to his Opposition portions of his own ditjoos(Exhibit A);
sections 4 and 5 of the CDCR Operations MarExhibits B and (¢ portionsof the
Defendantstdeclarationgandinterrogatory responségxhibits Dthroughl); the Februar

8, 2017 Rules Violation Report (“RVR”) regarding the incident that day between hir
Inmate ThompsoiExhibit J); ther February 8, 201TDCR 128bcompatibility chrong
(Exhibit K); the July 17, 2017 RVRegarding the incident that day at the shoe fag
(Exhibit L); thar July 18, 2017 CDCR 128lsompatibility chrondExhibit M); a May 8
2013 CALPIA memorandum regarding new employee orientgdfiomibit N); severa
CDCR form 22s regarding his complaint about Defendantdskwnd the followup
investigation(Exhibit O); theMay 4, 2017 letter Plaintiff wrote t€ALPIA complaining
abou Defendant Ekwsi's use of profanity on April 11, 2017(Exhibit P); Inmate
Thompsors declarationdated September 2, 20{Exhibit Q); and anexcerpt of Inmat
Thompson’s work assignment fi{E&xhibit R).> (ECF No. 79 at 75.)

Inmate Thompson states in his declarati@the was involved in an altercation w

Plaintiff at the shoe factory at approximate 9:00 a.m. on July 17, 2017. Thompsat

3 Plaintiff's SAC and Opposition are signed under penalty of perjury. (ECF No. 40 aCESN& 79 at

204.) To the extent the allegations contained therein are within his personédgewhey are treat

as affidavits in oppasgon to the summary judgment motioikee Schroeder v. McDonald, 55 F.3d 454,

460 & nn. 1011 (9th Cir. 1995)see also Jonesv. Blanas, 393 F.3d 918, 923 (9th Cir. 2004) (“[Bleca
Jones is pro se, we must consider as evidence in his opposition to summary judgmenreds’q
contentions offered in motions and pleadings, where such contentions are basedral keosviedg
and set forth facts that would be admissible in evidence, and where Jones attestpenaityeof perjur
that the contents of the motions or pleadings are true and correct.”).
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no timebeforethat altercationwas heinformed by CALPIA supervisors or managen

ent

not to have contact with PlaintiffECF No. 79 at 173.) He was in the sewing department

that norning “doing mechanical duties,” and sewing department supervisor Def
Bierbaum and trimming and shipping department supervisor DefendardsEkuere
aware of his location.ld.) At approximately 8:45 a.naninmatesupervisor askekim to
vacate e sewing department because Plaintiff was uncomfortable with his preseng
and Inmate Thompsommmediately confronted Plaintiff with profanity.ld() He says
Plaintiff “stood from his workstation and approached” Inmate Thompsdrereupo
Inmate Thompson struck Plaintiff in tHeft eye with hisightfist. (Id.) Hethen turned t
leave but Plaintiff grabbed him from behind for approximately ten secdhis. Inmate
Thompsonstates he initiated all verbal and physical contatiat incidentand wadater
found guilty of fighting. (d.)

The RVR hearing regarding the July 17, 2017 incident includes Plaintiff's staf
that he told the Defendants on July 10 he wanteelaeel work because he was not fee
well and because he was uncomfortable working around Inmate Thompdoat 1(49.
The interrogatory responsesd declaratios of the Defendants attached Rbaintiff's

Opposition show Defendants adifiitas supervisors they are responsible for work

assignmentand providing any accommodations needed by inmates, and thegduags
to inmates SOMS filesfor those purposes(ld. at @, 88, 100, 108, 12}l Defendant

Bierbaum stated that, unlike the other two Defendaetparticipatein the hiring proces
He saysthat the shoe factory was shetaffed on July 17, 201&nd he was the onl
supervisor on the flopmhich required him to spend less time thesualin the sewing
section (Id. at79,90.) Plaintiff argues th&€ DCR regulations provide that inmate sa

musttake precedence over all other consideratithragthe supervisos are responsible fi

the safetyof inmatesin their assigned ared®r reporting incidents anfibr maintaining a

safe work environmentaind that an inmate’s “behavior” must be considered in the

endar

e the

UJ

—

emer

ling

Dlace

U)

Sl

fety

DI

niring

process (Id. at68-76,194-95.) He argues that a retaliatory motive can be inferred by the

4 See footnote 2 supra.
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timing of the events because Inmate Thompson was hired a little over a mon
Plaintiff filed his complaintinmate Thompson had been the wait list for over twand
a-half months before that whereas Plaintiff had only b@ethe wait list foonemonth
and Defendants did not report the Julyhilidcident as required by regulation$d. at 198
99.) He contendthat because CALPIA hiring procedures require consideration

inmate’s behavigrDefendants were or shouthve beermware of a threab Plaintiff in

hiring or supervising Inmate ThompsonHe arguesthis is becauseboth his and

Thompsors SOMS files contain information regardinteir first altercationwhich shows
Inmate Thompson’s penchant for violence and Plaintiff's voluntary changeusing
shortly thereafter (Id. at 200.)

B. Eighth Amendment Claim

Plaintiff seeks to hold Defendants liable under the Eighth Amendment for fai

protect him from assault by Inmate Thompso(ECF No. 40 at /.) He claims

th aft

of an

UJ

ure fc

b

Defendantswere deliberatelyindifferent to tle risk he would be assaulted by Inmate

Thompson byallowing him to work in the shoe factory despiR&intiff warning thenmhe
was not comfortablaroundinmate ThompsanThis warningcombined with Defendasit
actual or constructivienowledge othe contents of their SOMS filgglacedor should hay,
placedthem on notice Inmate Thompson posed a threat to Plaintiff’'s sdfelty.

The Eighth Amendment’s cruel and unusual punishments claggeres priso
officials to protect inmate from violenceat the hands of other inmatedarmer v.
Brennan, 511 U.S. 825, 833 (1994). It involves a subjective and an objective
Wilson v. Saiter, 501 U.S. 294, 29602 (1991). As to the objective prong, “only th
deprivations denying ‘the minimal civilized measure of life’'s necessities’ are sutfig
grave to form the basis of an Eighth Amendment violatidd."at 298, quotindrhodes v.
Chapman, 452 U.S. 337347 (181). The subjective prong requiresshowing of
“deliberate indifference,” that is, that the defendants were acting “maliciousl
sadistically for the very purpose of causing hardd’’ at 302(quotingWhitley v. Albers,
475 U.S. 312, 3221 (1986) ancestellev. Gamble, 429 U.S. 97, 106 (197%6)
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Accordingly, in order to establish an Eighth Amendment violation, Plaintiff
point to evidence in the record from which a trier of fact might reasonably conclude
placed at risk of “objectively, sufficiently serious” halbiy the manner in which Inme
Thompson was hired or supervised by Defendamét Defendantknew of that riskand
that they failed taake reasonald steps to prevent Inmate Thompson from assa
Plaintiff. See Wallisv. Baldwin, 70 F.3d 1074, 1076 (9th Cir. 199%prmer, 511 U.Sat
845-46 (holding that a prisoner must shanprison official is subjectively aware of
substantial risk of serious harm and disregards that risk by failing to respond reas
Although there must be actual knowledge of a thre&jestive awareness may be infer

from circumstantial evidencd=armer, 511 U.S. at 842.

must
he wi

ite

Ilting

a

onabl

red

Defendants have the initial burden of showing summary judgment is proper “b

showing the absence of a genuine issue as to any materialAdotkes, 398 U.S. al57,

Theycontend there is no genuine issue of material fact in dispute with respect to thn Eigl

Amendment violation because thedisputed evidence shott®re was ngubstantiatisk
of serious harm to Plaintiffy having Inmate Thompson work in theoshfactory (ECF
No. 66 at 1621.) TheycontendPlaintiff's statements to them that he was “uncomfortg
around Inmate Thompson because he was “unpredictable” is not evidence of ds
indifference Plaintiff admited he had noindication Inmate Thompson was angry V
him or wanted to attack him on the day of the incident. Additionally, helrandte

Thompsonhad been successfully programming together since their previous alte

which they both admitted was based on a misunderstanding and did edtmakenemie

or prevent them from safety programming together on the same yardt 18-19.) They
point out that Plaintifinitiated physical contact when hesponded ttnmate Thompson
verbal challenge by rising from and walking around dws workstationto physically
confront Inmate Thompsenwhich is what led to the briefndunexpected assauhand
confronted and challenged Inmate Thompson to a fight later that samé@dlaat 19-21.)
Defendantslsocontend there is no genuine issue of material fact in dispute with r
towhetherthey acted reasonablgsevery time Plaintiff complained he was uncomfort;
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having Inmate Thompson work in the same section of the shoe fatiygithermoved
Inmate Thompson to another sectionatiowed Plaintiff to leave work (Id. at 22.)

It is undisputed Inmate Thompson was hired for a legitimate penological py
as Plaintiff stated at his deposition that Inmate Thompson was hired for the ne
purpo® of performing mechanical repair work. (ECF No-266t 30.) Althoughthe
Defendants werivolved in the decision as to where in the shoe factory Inmate Tho
was assigned, the undisputed evidence steagh of the three timdamate Thompso
was asigned to work inthe sewing section wher@laintiff worked Defendant
accommodate®laintiff’'s requestgor Inmate Thompsoto be reassignedAs describe
by Plaintiff at his deposition, these include: (1) May 25, Inmate Thomps&nfirst day

of work, he was initially assigned to the sewing sectiormmgimmediatelyreassigned t

the snipping sectiorwhen Plaintiff told Defendants Flores and Bierbalmm was

“uncomfortable” working near Inmate Thompson because he was “unpredict{@bliuly,
10, the first time Plaintiff saw Inmate Thompsworking inthe sewing sectigrPlaintiff
complained to Defendantsut before they could resportd ascertain why Plaintiff wa
“‘uncomfortable”or why he believed Inmate Thompson was “unpredictable” or wh
meant by those terms, PlaintifiterruptedDefendant@ndasked tdeave workbecause
was uncomfortable and because he was not feeling avellwas allowed to do sand
(3) July 17, theday of the incident, the only other time Plaintiiflicatednmate Thompso
entered thesewing sectiorf the shoe factoryPlaintiff voiced his concern to the inm
lead not any Defendantyho immediately told Inmate Thompson he could not work i
sewing section (ECF No. 662 at25-26, 31, 3537; ECF No. 79 at 149 Thus,it is
undisputel Plaintiff was accommodated every time he voiced a concern about wor
the same area of tlehoefactory as Inmate Thompspaven when he voiced his conc
to someone other than a Defendant

Plaintiff arguesDefendants did not reasonalbgspondo his complaird merely by
sendinghim home thesecond time he complainedndreassigningnmate Thompson 1
another area of the factory thest and thirdtimes he complainedHe contend®efendant
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knew orshould have knowinmate Thompson’s presence on the shoe factory itiealf,
irrespective of which department he was assigned to, gave rise toodasdaulfor two
reasons. Firsthy respondingo Plaintiff's complaints rather than ignoring thehey
exhibiteda subjective beliebf some type ofisk, and second because they had accegss to
the SOMS files whichcontain details of th€ebruary 8 2017altercationshowing Inmat

(D

Thompson had a penchant for violemdach Plaintiff responded tby voluntarily movng
to another housing unit sodhereafter (ECF No. 79 at 198©3.) However,the SOMS
files showPlaintiff and Inmate Thompsdrothindependentistatedthat ther February 8
altercation was based on a misunderstangihgy were noenemiesand they “can remajn
housed here on Facility ‘D’ without further incidént{ld. at 146-44.) Plaintiff argues that
although hewvas unconcerned with Inmate Thompson attacking him okatge D-yard

wherecorrectional officerarepresentwith little chance they would come in contadie

~

claims the shoe factory is differentsdhere are no correctional officenmimediately
presentand Inmate Thompson had access to tools to use as wedpowsver Plaintiff
does not dispute Defendants’ contention he never expresgeoibern to them.Rather,
the undisputed evidence showRlaintiff merely informed Defendants he was
“uncomfortablé havinglnmate Thompson working the same section of the factory as
him because Inmate Thompson was “unpredictable?laintiff admits he hadan
opportunity on July 1ih to explain what he meant. However, insteadirterrupted
Defendants and asked to go home because he was not feeling well and was uncomfort:
with Inmate Thompson working in the sewing sectidineonly reasos appearing in the
record as tavhy hewas uncomfortable around Inmate Thompsoabecause he beliedg
Inmate Thompsowasunpredictable andomosexual (ECF No. 662 at 56.)
Defendantalso point out thahe undisputed evidence shogsenPlaintiff himself
did not have a subjectivéear of assault by Inmate Thompson. Plaintiff stated at his
deposition that when Inmate Thompson was informed by the inmate lead on July| 17 tt
he had to leave the sewing section because his presence made Plaintiffoctabden
Inmate Thompson reacted BpproachingPlaintiff andsayingsomething.(ld. at 3438.)
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Rather than showing fear of assauMaintiff stood up, came out from around hig
workstation and confroatlinmate Thompson, which led to their physical altercat{bah)
It is undisputed tha®laintiff's action of rising from and walking around his workstatig
confront Inmate Thompson in response to a verbal challenge led to the pagsaat In
addtion, Plaintiff admits he challenged Inmate Thompson at that time to fight in frg

UJ

nto

bnt of

building 18after work, andc¢confrontednmate Thompson in front of building 18 later that

evening and again challenged him to fight but Inmate Thompson ranateaynhich

other inmates toltiim to leave Inmate Thompson alonECF No. 662 at 38, 54.)
Defendants have carried their initial burden of “showing the absence of a ¢

issue as to any material facfitst with respect to whethethey were aware Inm3g

Thompson posed substantiatisk of serious injury td°laintiff. Additionally, they hav¢

enuir

\U

met their burden to show theieno evidencéheywere deliberately indifferent to sueh

risk by allowing Inmate Thompson to work in the shoe factorgilowing him to continu
to work there after Plaintiff complained he was uncomfortaloiking in the same secti
of the shoe factory as Inmate Thompsahdickes, 398 U.S. at 157.In order to avoif
summary judgment, Plaintiff must present “specific facts showing that there is a ¢
issue for tilal.” Anderson, 477 U.S. at 256.

Plaintiff seeks to impute knowledge Befendant®f a risk to his safety by the fe
that they responded to his complaints. Howevestdited in his depositidme was satisfig
with how Defendants responded to Wiay 25, 201 €omplaintand saidhat he and Inma
Thompsogot along by ignoringach other. (ECF® 662 at 2728.) He state that on
July 10, 2017, Defendants Flores and Bierbaum temporarily allowed Inmate Thom
repair a canvas cutting press in the sewing department abe2@ i€et inside th
boundaries of the sewing department and aboth 26 feet from Plaintiff's workstatio
(Id. at 29-30, 51, 61.) When Plaintiff asked Defendant Flores why Inmate Thomps(
in the sewing section, Defendant Flores spoke with Defendaradtkwmate Thompson
immediate supervisor, and the two Defendants told Plaintiff they were going ftq
Inmate Thompson work on that machineld. (at 36-31.) Plaintiff admited in hig
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depositionhe had an opportunity at that time to explain to Defendants Ekwosi and
why he felt uncomfortable with Inmate Thompson working in the sewing sectig
interruptedthemandasked to leave workvhich they allowed him to do(ld. at 31.) At
the RVR hearing about the July 17, 2017 incident, Plaintiff indidegedld the Defendan
on July 10that he wanted to leave woblecause he was not feeling watld because h
was uncomfortable working around Inmate Thompson. (ECF No. 79 at PA&intiff
statedin his deposition that he did not discusmate Thompsomith Defendants agal
until afterthe July 17, 2017 incident(ECF No. 662 at 32.) Thus, Plaintiff had th
opportunity to inform Defendants why he was uncomfortable having Inmate Tho
work in the sewing section of the factory but never, dhdteadstatinghe was satisfig
with Defendants’ response every time priorth@ July 17 altercationPlaintiff has faileg
to identify specific facts which, if proven, would permit a finder of fact to conclud
his complaints made Defendants subjectively aware of a substantial risk assejuvy
from allowing Inmate Thompson teork in the shoe factory.

Plaintiff next contend®efendantsvere or should have been subjectively awa
anobjectively serious risk to his safety through their ability to rewwenates’'SOMS files
andthrough their responsibility to consider an inmat&&haviof as a factoin choosing
their work assignmeras required by the CDCR Operations Manudbwever, tk SOMS
files contain a compatibility chrono signed by both inmates after their February §
altercation indicatinghey both independently stated the altercation was based
misunderstandinghatthey were able to program safely togethed wanted to contini
to do sg andthatthey were not enemies. Plaintiff stated in his deposition that he {
the compatibility chrono because he was unconcerned Inmate Thomjggaattack him
on thelarge yard where correctional officers are preseriiut was concernethmate
Thompson could attack him the shoe factory where there are no correctional of
presentand Inmate Thompson had access to tools to use as wedpowsver,he doe
not dispute Defendanta'ssertiorthat he never expressed that concern tmth&lthough
he argues his SOMS file shows he voluntarily moved to another housing unit so
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the February 8 altercation, from which he argues knowledge could be imputed that
only safely program with Inmate Thompsmna sparatéhousing unit on #&rge yard, h
admitted at his deposition he did not give as a reason for thataf@aeor concern abo
Inmate Thompson. (ECF No. &6at 23.) Rather, it is undisputed Plaintiff me
informedDefendantfie was'uncomfortablé having Inmate Thompson working near h
and Defendants had no knowledge of the reason for that discootfuet than perhaj
several months earlier they had an altercation based on a misunderstanding whic
affect their abilityor desirego continue tgrogram togethesafelyon the same yard
Although deliberate indifference “may be shown by circumstantial evidence

the facts are sufficient to demonstrate that a defendant actually knew of a riskngf

e COl

ut
rely
m

DS

h did

whel
ha

Farmer, 511 U.S. at 839, the circumstances here ghevopposite, that Defendants were

unaware of aisk to Plaintiff Inmate Thompson and Plaintiff eadidlependently indicate
thar only otheraltercation wad®ased on a misunderstandititey could program togeth
safely and wanted to continue to program togethBraintiff never told Defendants w
he was“uncomfortablé around Inmate Thompson, other than telling them he thg
Inmate Thompson wdsunpredictablé but without explaining whyalthough he had th
opporturity to do so,andthe only reason appearing in the recrdbecause he believ
Inmate Thompson is homosexual. Even Plaintiff's own-seting statement he w
concerned Inmate Thompson might acquire a weapon in the shoe factory w
corrections officers could immediately respond is belied by the overwhelming e\
Plaintiff repeatedly showed a desire to fight Inmate ThompHas undisputed that wag
his act of standing up and coming out from around his workstation to confront

Thomp®n in response to a verbal challengich led to theirunexpected, brief ar
avoidablephysical altercatiomotan unreasonable response by Defendantsubstantis
risk to Plaintiff's safety Plaintiff has failed to identify “specific facts showing that tk
IS a genuine issue for trial” with respect to whether Defendants knew of or crestk
of assault, and Plaintiff himself was clearly not afraid of being agshidicause he turn
a verbal altercation into a physical one and challenged Inmate Thompson to &igbtt
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later that same eveninginderson, 477 U.S. at 256.
Accordingly,becausehere is nagenuinessue of disputed fact that Defendaahis
not know of ordeliberately disrgard asubstantialrisk of serious harnto Plaintiff,
summary judgment is appropriate as to Plaintiff's Eighth Amendment claim.
C.  First Amendment Retaliation Claim

Plaintiff seeks to hold Defendants liable under the First Amendment for falil

ure fc

protect him from assault by Inmate Thompson in retaliation for complaining that Defenda
Ekwosi “used profanity at Plaintiff.” (ECF No. 40 at 3Defendants assethis claim is

speculativeand without evidentiary suppotbtecausat is undisputed Inmate Thomps
applied to work at the sledactory over a month before Plaintiff made his complaiial

hiredfor a legitimate purpose more than a moaitier that Additionally, they could ng

on

an

—

have had a retaliatory motive becatisey had nareason to believe Inmate Thompgson

posed a threat to Plaintiff ECF No. 66 at 2322.)

“Prisoners have a First Amendment right to file grievances against prison official:

and to be free from retaliationrfdoing so.” Watison v. Carter, 668 F.3d 1108, 1114 (¢
Cir. 2012). “Within the prison context, a viable claim of First Amendment retal
entails five basic elements: (1) An assertion that a state actor took some advers
against an inmate (2) because of (3) that prisopeotected conduct, and that such ag
(4) chilled the inmate’s exercise of his First Amendment rights, and (5) the action
reasonably advance a legitimate correctional goBRhbdes v. Robinson, 408 F.3d 554
567-68 (9th Cir. 2005).

Defendantshave the initial burden of showing summary judgment is prope

showing the absence of a genuine issue as to any materialAdotkes, 398 U.S. at 15]

th
ation
5e ac
tion
did n
),

r “by
/.

They contend the undisputed evidence shows they did not take any adverse action aga

Plaintiff at all, much less because of his complaistamy action they took reasona
advanced #egitimate correctional goalf staffing the shoe factoryPlaintiff admits the
CDCR Operations Manual provides that Defendants are responsible for staffi
managing the shoe factory, ahdstated at his deposition that he knenmate Thompso
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was hired for théegitimatepurpose of performing mechanical repair worECE No. 66
2 at 30.) Although there is evidence in the rec@refendantsvereinvolved in the decisio
as to where in the shoe factory Inmate Thompson was assigned, the undisputed
shows thaevery time Inmate Thompsowasassigned to work the sewing section whe
Plaintiff worked Plaintiff's request:iot to work in thesamearea of the factory we
immediatelyaccommodatetb Plaintiff's satisfaction The day Inmate Thompson star
work on May 25 he was initially assigned to the sewing sectiomioédiatelyreassigne
before he started work when Plaintiff voiced cermn Plaintiff stated at his deposition
was satisfied with that response and that he and Inmate Thompson got along by
each other. (ECF No. 6B5at 2728.) The first time Inmate Thompson was in the sey
sectionwas when h&asworking on a machinenJuly 1Q 2017 Plaintiff complained
Defendantsbutbefore they could respond to his compldnat asked teeave workbecaus
he was not feeling weland because he was uncomfortable working around In
Thompsonand was allowed to do sdPlaintiff had an opportunitat that timeto inform

Defendantsf a risk of assault from Inmate Thompson working in his section of the fg

or working anywhere in thiactory, but refused to do s@he third and final time Inmale

Thompsorenteredhe sewing section was July,lBhd Inmate Thompsamasimmediately
told toleave the aredf@r Plaintiff voiced his concero the inmate lead

Accordingly, the undisputed evidence shows Plaintiff never provided informa
theDefendant$rom which a reasonable inference could be drawn Plaintiff believealte
Thompson posed a risk to Plaintiff's satetdnd his requests not to work in the sg
section as Inmate Thompson were immediately and almagemmodatedtwice by
removing Inmate Thompson from the sewing secaod onceby granting Plaintiff's
request to leee work Even if Defendants could somehow have been aware Plai

discomfort with Inmate Thompson was baseda fear of Inmate Thompsdms request

to be separated were accommodatiedhis satisfaction every time Plaintiff has not

identified specific facts showing Defendants’ responses to his comptainiituteq

adverse actions which lacked a legitimate penological purpose, or thatltdveed Inmat
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Thompson to work in the shoe factory in retaliation for Plaintiff filing a complaint against
Defendant Ekwosi Rather,Plaintiff twice indicated he was able to prograafelywith

Inmate Thompsagntwice refused to place him on his enemies, listice said their
altercations were based on misunderstandings rather than personiay erstilrather than
show feamwhen verbally challenged by Inmate Thompson at the shoe fab&sigod up
from and walked around his workstation to physically confront Himsum, hereis no
evidence Defendants wesevarefrom Plaintiff’'s complaintsor could have beconavare

by looking at the SOMS files, th&faintiff was uncomfortable around Inmate Thompson
due to a threat of atta@s opposed to the reason Plaintiff gave athsosition that he

was uncomfortable around Inmate Thompson because he believed Inmate Thompsor
homosexual.

Accordingly, Defendants hae shownthere is nagenuine issue of material fact in
dispute that they allowed Inmate Thompsomvork in the shoe factorfpr the legitimate
purpose as mechanichewas on the wait list as of March 9, 2017 over a month before
Plaintiff’'s April 11, 2017 complaint about Defendant Ekwosi’s use of langaadde was
hired on May 25, 2017, six weekfter Plaintiff made his complainDefendantglid not
takeany adverse action against Plaintiff by allowing Inmate Thompson to continue to wor
in the shoe factonafter Plaintiff informed them he was uncomfortable with Inmate
Thompson working in the sewing sectidout, in fact, reasonablyaacommodated evefy
request Plaintiff madéy havinglnmate Thompson work in a different section of|the
factory. Defendants &vepointed to the absence of a genuine issue as to a materjal fac
with respect to whether they “took some adverse action against [Plaintiff] because| of [hi
protected conduct, and that such action. did not reasonably advance a legitimate
correctional goal.”"Rhodes, 408 F.3d at 5668.

In order to avoid summary judgment, Plaintiff must present “specific facts showinc
that there is a genuine issue for triaghfiderson, 477 U.S. at 256He conterus a retaliatory
motive can be inferred from the timing efents (1) he and Inmate Thompsdrad an
altercation on February 8, 2017 which was documented in thejr(fldemate Thompsagn
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was placed on the shoe factory wait list on March 9, 2@B) Plantiff verbally complaired
on April 11, 2017 to Defendant Flores about Defendant Ekwosi’s use of prdfzatityay
and filed a written complaint on May 4, 201%) inmate Thompsowashired on May 25
2017,aftertwo and onehalf months on the walist whereas Plaintiff was on the wait
only a month (5) Plaintiff informed Defendants Flores and Ekwosi on July 10, 201]
he was not comfortable around Inmate Thompsand @) he was assaulted bywmate
Thompsorma week latepon July 17, 2017 (ECF No. 79 at 19&01.)

Althoughtiming can be considered as circumstantial evidence of retaliatory
it is not enough to supportrataliation claim‘where there is little else to support
inference” Pratt v. Rowland, 65 F.3d 802, 808 (9th Cir. 1995nmate Thompson was

the wait listover a monttbefore Plaintiff complained about Defendant Ekwosi and

~

ist
/ that

intent
the
DN

was

not hired until six weeks afteréglmomplaint and Plaintiff admitted in his deposition Inmate

Thompson was hired for the legitimate job asexhanic.Although any inferences dray
from the underlying facts must be viewed in the light most favorable to the nonr
party,Anderson, 477 U.S. at 255, no inferenogretaliationcan be drawn from the timif
of events as he lack of evidence Plaintiff was at risk of assault by Inmate Thomn
either in his own mind or in the minds of the Defendgmscludes an inference the hir
and supervision of Inmate Thompson was arranged from a retaliatory motive
Even if Plaintiff could somehow overcome that deficiency, he does not chea

Defendants’ evidence that Inmate Thompson was hired for a legijpmagdese and in fag

admittedin his deposition thaDefendants “wantedrimate Thompsdnas a mechanit,

(ECF No. 662 at 30.) With respect to retaliation claims, federal courts “should ‘af
appropriate deference and flexibility’ to prison officials in the evaluation of prof
legitimate penological reasons for conduct alleged to be retaliatérgtt, 65 F.3d at 80]
(quoting Sandin v. Connor, 515 U.S. 472, 482 (1995) In addition, he undisputed fag
show Defendants reasonably accommodaiesly request Plaintiff made not to he
Inmate Thompson work in his sectiorAnd it was notDefendants’action of allowing
Inmate Thompson to work on the show factory floor which led to the lassaPlaintiffs
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action of turning a verbal encounteto a physical altercationSee Rizzo v. Dawson, 778
F.2d 527, 532 (9th Cir. 1985) (holding that in order to bring a rétaliglaim a prisong
must show more than retaliation, bumust also allege that the prison authorit
retaliatory action did not advance legitimate goals of the correctional institution or
tailored narrowly enough to achieve such goals.”)

Defendants have carried their burden of showing there is no genuinefiszateria

B[
les

vas ne

fact whether anyof their actiors “did not reasonably advance a legitimate correctional

goal.” Rhodes, 408 F.3d at 56%68. Plaintiff has failedo identify “specific facts showir
that there is a genuine issue for trial,” dmab failed“to make a showing sufficient

establish the existence of an element essential to that party’s case, and ohatipalty

will bear the burden of proof atati” Celotex Corp., 477 U.S. at 322Anderson, 477 U.S|.

at 255. Accordingly, summary judgment is appropridate favor of Defendants ¢
Plaintiff's First Amendment retaliation claim.

D. Fourteenth Amendment Substantive Due Process Claim

In his final federatlaim, Plaintiff alleges a violation ¢fis Fourteenth Amendme
substantive due process right to be free from a-statted danger of assault, alleging
Defendants encouraged Inmate Thompson to assaul{Bi@F No. 40 at 12.) Defenda
contend this claimshould be dismissed because Plaintiff may not proceed v
substantive due process claim where, as here, the Eighth Amendment provides a
textual source of constitutional protectiofECF No. 6 at 23.) They also argue tbiaim
fails for the same reasohss otherfederalclaimsfail. (Id.) Plaintiff argues Defendan
cannot rely on the failure of his other federal claims to defeat this betausédnis First
and Eighth Amendment claims avalid for the reasonke has set fortiwith respect t
those claims (ECF No. 79 at 201.)

Federal courtshould generallyanalyze constitutional claims using an “exp
textual source of constitutional protection,” suchdadiberate indifference under {

Eighth Amendmentather tharthe Fourteenth Amendmentsiore generalized notion

substantive due processGraham v. Connor, 490 U.S. 386, 395 (1989N\evertheless
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deliberate indifference can rise to a substantive due process violation when “the

the affirmative exercise of its power so restrains an individual’s liberty that it rendg
unable to care for himself, and at the same time fails to provide for his basic humg
- e.g., food, clothing, shelt, medical care, and reasonable safe€ty. of Sacramento v.
Lewis, 523 U.S. 833, 851 (1998)However, it is only state action that “shocks
consciencewhich deprives an individual of substantive due procedsat 847(quoting
Rochin v. California, 342 U.S. 165, 17273 (1952). A state actor’s conduct “shocks

conscience’where it was intended to cause harm without a legitimate governi
justification. Lewis, 523 U.S. at 855.

As set forth above, there is no genuine issue of material fact regarding \
Inmate Thompson was hired for a legitimate penologeasonor that Defendants we
aware of a threat to Plaintiff arising from Inmate Thompson working in the fsictory
and thereforeno evidenceDefendantsantendedto harm Plaintiffwithout a legitimat
penological justification It was Plaintiffsown action ofphysically confronting Inmat
Thompsonn response to a verbal challengkich led tothe assaultnot any cosacience
shocking conduct by Defendants

Although the Court declines to dismiss Plaintiff's Fourteenth Amendaohaint for,
the reasons requested by Defendantshimiatunable tdoringsuch a claim, the Court fin
summary judgment is appropriair this clainfor the same reasons summary judgme
appropriate on Plaintiff’'s Eighth Amendment claim.

E. State Law Claims

Plaintiff claims Defendants violated the California Code of Civil Procedure
California Labor Code, the California Code of Regulations applicableisons, an
Article I, sections 7, 15 and 14f the California Constitutignwhich he contends a
analogous tdedeml protections against retaliation, cruel and unusual punishmer
denial of due process. (ECF No. 40 atl®h) Defendantsargue that the regulatio
invoked by Plaintiff do not provide for private causes of action. (ECF No. 66-352
Defendars further argue that Plaintiannot obtain relief on the state constitutiarnailms
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because California lavestablisheghat those provisions do not support a claim
monetarydamages (Id. at 26.) Lastly, as to Plaintiff’'s claim for an injunctioeeking tc
prevent Defendants from violating state lawgfendants argue thatist moot because
is no longer housed at RJD and no longer works in the shoe factory tltbye. (
Federal ourts havesupplemental jurisdiction over state lalaimswhich are par

of the same case or controversy which confers original jurisdicB8rJ.S.C. § 1367(3).

The Court may decline supplemental jurisdiction when, as here, it has dismissed
federal clams. Id. 8 1367(c). In making the decisionwhether to accept or decli
supplemental jurisdiction, the Court considers “the values of judicial eco
convenience, fairness, and comityCarnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 35
(1988). Whenall federal claims are eliminated before trial, these factors “will point tg
declining to exercise jurisdiction over the remaining state law clainahford v.
MemberWorks, Inc., 625 F.3d 550, 561 (9th Cir. 2010)l]n the usual case in which §
federatlaw claims are eliminated before trial, the balance of factors to be considere
the pendent jurisdiction doctrirgudicial economy, convenience, fairness, and com
will point toward declining to exercise jurisdiction over the remaining $tateclaims.’)
(citing Cohill, 484 U.Sat350 n.7.

Because the Cougrantssummary judgment as to &laintiff's federal claimsthe
Courtdeclines supplemental jurisdiction of his state law claims, which will be disn
without prejudce to refiling in state court.

F.  Qualified Immunity

Finally, Defendantsrguethey areentitled to qualified immunity because even
constitutional violation occurredhe undisputed facts show they acted reasonal
permitting Inmate Thompson to work near Plaintiff's section of the shoe factory b
Plaintiff voluntarily programmed with Inmate Thompson and twice declined opportt
to be isolated fronmim. (ECF No. 66 at 2324.) Plaintiff argues qualified immunity
not available because his rights to be free from retaliation and deliberate indiffierérs
safety were clearly established at the time of the events. (ECF No. 7968301
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Because the Couhas found Defendants are entitled to summary judgment as
of Plaintiff's federalclaims, it need not reach the issugoélified immunity. See Saucier
v. Katz, 533 U.S. 194, 201 (2001) (“If no constitutional right would have been vig
were he allegations established, there is no necessity for further inquiries con
qualified immunity.”); Lewis, 523 U.S.at 841 n.5 (1998) (“[The better approach
resolving cases in which the defense of qualified immunity is raised is to deterrsi
whether the plaintiff has alleged the deprivation of a constitutional right at all.”)

IV. CONCLUSION AND ORDER

Based on the foregoing, the CoGRANTS Defendard’ Motion for Summary
Judgment (ECF No66). The Clerk of Court shall enter judgment in favoDafendant
Bierbaum, Ekwosi and Flores as to all federal clainth@becondAmended Complaint
Plaintiff's state law claimareDISMISSED WITHOUT PREJUDICE .

IT IS SO ORDERED.

DATED: June 30, 2020 (g ‘-a:-ﬁ?'-.ﬁ_{f-ft_;(:

Hon. Cynthia Bashant
United States District Judge
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