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1C UNITED STATES DISTRICT COURT
11 SOUTHERN DISTRICT OF CALIFORNIA
12
13 || OPHELIA AUGUSTINE Case No0.:3:18cv-0112D-H-JMA
14 Plaintrf, ORDER GRANTING DEFENDANT'S
15 || V. MOTION TO COMPEL
16 || TLC RESORTS VACATION CLUB, ARBITRATION
17 LLC; and DOES 1 through 20 [Doc. No. 7
1e Defendard.
19
20 Before the Court is Defendant TLC Resorts Vacation Club, LLC’s (“Defendant”)
21 || motion to compel arbitrationr, in the alternative, to dismiss for failure to state a ¢laim
22 ||filed on July 16, 2018(Doc. No. 7.)On August 6, 2018, Plaintiff Ophelia Augustine
23 || (“Plaintiff”) opposedthe moton. (Doc. No. 10.) On August 13, 2Q1Befendant replied.
24 || (Doc. No. 13) For the reasons discussed below, the Court gfaafendant’s motion tp
2% || compel arbitration.
26 BACKGROUND
21 Defendantis in the timeshare business, marketwvagation club membership
28 ||programsin which members use points towarccations and lodging at certain
1
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destinations. (Doc. No.-Z, Mullis Decl. § 2.)In or aroundSeptembe2014, Plaintiff
attended d@imeshare presentatidosy Defendant in Las Vegas. (Doc. No-10Augusting
Decl. § 6.)After the presentation was over, Plaintiff met with one of Defendaalésmer,
ard purchasd a membership(ld. § 7.) SubsequentlyPlaintiff allegedly incurred
financial obligation to Defendarats a result ofinpaidtimeshare membership du@the
debt”). (Doc. No. 4 § 13seealsoDoc. No.7-2, Mullis Decl. T 4) It is alleged that, in a
effort to collect thadebtand to promote a “marketing plgyDefendant sent Plaintifext
messagein violation of the Telephone Consumer Protection(AECPA”), 47 U.S.C88
227 ¢€t. seq. (Doc. No. 4 11 126.)

On June 1, 2018, Plaintiffitiated thisputative class action against Defendant
violations of the TCPA (Doc. No.1.) Plaintiff filed a first amended complaint on June
2018. (Doc. No. 4.pn July16, 2018, Defendant filed a motion to compel arbitration
dismiss or, in the alternative, to dismiss for failure to state a claim upon which rel
be granted. (Doc. No. 7Qn August 6, 2018Plaintiff opposed the motion, (Doc. No. 1
and on Augst 13, 2018Defendant replied, (Doc. No. 13

Moving to compelarbitration Defendant submittedopies of several documer
comprising Plaintiffs timeshare membership “enroliment packetncluding a
Membership Enrollment AgreemefiMEA”) , Verificationof Purchase, and Participati
Agreement eachof which Plaintiffcompleted and signad September 2014SeeDoc.
No. 7-2, Mullis Decl.§ 7.) The only reference to arbitration among these docume
found in theonepageMEA, which provides, directly above Plaintiff's signature:

As described more fully in the Club Rules, any disputes are subject to

mandatory arbitration to take place in and around Clark County, Nevada.
(Doc. No. 72, Mullis Decl., Ex. A (“MEA”) .)

The MEAalso provides that Plaintiff's timeshare membership “is governed b
Club Rules and the other Club Documéhgs)d that Plaintiff has “reviewed and had
opportunity to ask questions regarding the Club Documents prior to paying any 4§
hereunder.(Id.)
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Additionally, with its motion to compelPefendantsubmitted a document title

“TLC Resorts Vacation Club LLClub Rules’ which provides, in pertinent part

13. GOVERNING LAW; ARBITRATION

Membership is subject to the laws of the state of Nevald the state an
federal courts of Clark County, Nevada, shall have exclusive subject mattet
and personal jurisdiction of all disputes arising in connection with your
Membership. In acquiring a Membership, you hereby waive any jurisdictional
venue or incavenient forum objections to those courts.

Most concerns can be resolved quickly and effectively by calling [customer
service] . . . . In the unlikely event that customer service is unable to resolve
your concernwe each agree to resolve any disputes thuwgh binding
arbitration or small claims court instead of in courts of general
jurisdiction. Any arbitration under this Agreement will take place on an
individual basis; class arbitrations and class actions are not permitted.
You agree that, by entering irio this Agreement, you and the Club
Manager are each waiving the right to a trial by jury or to participate in

a class actionFor any norfrivolous claims that do not exceed $15,00¢he
aggregate, Club Manager will pay all costs of the arbitration.dvew you

will remain responsible for your own attorneys fees and costs.

Club Manager and you agree to arbitr@tedisputes and claimsbetween us
that can’t otherwise be resolved through customer sertiesplute”). This
agreement to arbitrate is intked to be broadly interpreted, and Disputes
include, but are not limited to:

e claims arising out of or relating to any aspect of the relationship
between us, whether based in contract, tort, statute, fraud,
misrepresentation, or any other legal theory;

e claims that arose before this or any prior agreement (including, but not
limited to, claims relating to advertising); . . .

e claims that may arise after the termination of this Agreement.

THE TERMS AND THIS AGREEMENT PROVIDE THAT ALL
DISPUTES BETWEEN YOU AND THE CLUB MANAGER WILL BE
RESOLVED BY BINDING ARBITRATION. . . . ACCORDINGLY,
YOU GIVE UP AND WAIVE YOUR RIGHT TO GO TO COURT TO
ASSERT OR DEFEND YOUR RIGHTS OR HAVE YOUR DISPUTE
HEARD BY A JURY. YOU ALSO GIVE UP YOUR RIGHT TO
PARTICIPATE IN OR BRING CLASS ACTIONS. YOUR RIGHTS
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WILL BE DETERMINED BY AN ARBITRATOR AND NOT A JUDGE
OR JURY. .. ..

(Doc. No. 72, Mullis Decl.,Ex. B (“Club Rules”) (emphasis in origina))Defendantlso
filed a declaration by Stan Mullis, Defendant’s owner and manager, who stateg
penalty of perjury that Exhibit B “is a true and correct copy of TLC’s Club Rules that
provided to Plaintiff.” {d., Mullis Decl. | 8.)

Plaintiff oppogsDefendant’s motion to compel arbitration on the grounds tha
never entered into an agreement to arbitrate. In supptnts argument, Plaintiffiled a

declaration stating she was never provided with the Club Ratemny point. (Doc. No.

10-1, Augustine Decl. 1 10She also claimethat she had no opportunity to read the ¢

Rules or any reason to investigate them because she believed “all substantive teri
agreement were provided to [her] within the documents [she] execuligdf’ 15.)She
“did not know, nowas [she}old by Defendant’s representatives, that the TLC Club R
contained such important terms, including prohibiting [her] access to the judicial sy
(Id. 116.) She addedhat, “[a]t the time, [she] did not know what arbitration wagd: |

17.) Thus, Plaintiff allegesthere was no mutual assent twandatory arbitratior.

FurthermorePlaintiff argueghateven if an agreement to arbitrate was formed, sug
agreement is unconscionatdedwould not encompass tAe&CPA clains asserted in thi
action

DISCUSSION

l. Legal Standards

The Federal Arbitration Act (“FAA”) permits “[a] party aggrieved by the alle
failure, neglect, or refusal of another to arbitrate under a written agreemertiifiatian
[to] petition any United States District Court . . . for an order directing thatrbitration
proceed in the manner provided for in [the arbitration] agreement.” 9 U.S.C. § 4. |
showing that a party has failed to comply with a valid arbitration agreemermlisthet

court must issue an order compelling arbitratldn.
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A party moving to compel arbitration must show, by a preponderance ¢
evidence; (1) the existence of a valid, written agreement to arbitrate; and xisise (2)
that the agreement to arbitrate encompasses the dispute at Asige’ v. Archstonq
Prop. Mgmt., Inc., 785 F.3d 1320, 1323 (9th 2015) (citation omitted)seeKnutson v.
Sirius XM Radio Inc., 771 F.3d 559, 565 (9th Cir. 2014). If the Candsfthatthese
elements areatisfied,thenthe Court must compel arbitratioBeeDean Witter Reynolds
Inc. v. Byrd 470 U.S. 213, 218 (1985).

If there is a genuine sjpute of material fact as the existence of a valid arbitr

agreement or as tihe agreement’s applicability tine instant disputea district court

should apply a “standard similar to the summary judgment standard of [Federal |

Civil Procedure 56].” Concat LP v. Unilever, PLC, 350 F. Supp. 2d 796, 804 (N.D.

2004) (citation omitted) Thus, “[o] nly when there is no genuine issue of material

concerning the formation of an arbitration agreement should a court de@dmatter o

law that the parties did or did not enter into such an agreéngr(guotingThree Valleys
Mun. Water Dist. v. E.F. Hutton & Co., 925 F.2d 1136, 1141 (9th1®B1). “The district

court, when considering a motion to compel arbitration which is opposed on the

that no agreement to arbitrate had been made between the parties, should giy
opposing party the benefit of all reasonable doubts and inferencesahatrise. Three
Valleys 925 F.2d at 1141 (citation omittedyWhile the Court may not review the mef
of the underlying case ‘[iJn deciding a motion to compel arbitration, [it] may consid
pleadings, documents of uncontested validity, and aitslaubmitted by either party.
Anderson v. Credit One Bankat'l Assoc, No. 16c¢cv-3125 2018 WL 2287329t *8
(S.D.Cal. May 18, 201B(quotingMacias v. Excel Bldg. Servs. LLT67 F. Supp. 2
1002, 1007 (N.D. Cal. 201)1)

Section 2 of the FAAmakes arbitration agreements “validrrevocable, an(

enforceable, save upon such grounds as exist at law or in equity fertimation of any
contract’ 9 U.S.C. § 2This fction“permits agreements to arbitrate to be invalidate

generally applicable contract defenses, such as,fdadss, or unconscionabilityut not
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by defenses that apply only to arbitration or that derive their meaning from the fact

agreement to arbitrate is at isSUBT&T Mobility LLC v. Concepcion, 563 U.S. 333, 339

(2011) (citation and internal quotation marks omittédjy doubts about the scope

that «

of

arbitrable issues, including applicable contract defenses, are to be resolved in favor

arbitration.”Poublon v. C.H. Robinson Co., 846 F.3d 1251, 1259 (9th Cir. 26Ld)ing

Tompkins v. 23andMe, Inc., 840 F.3d 1016, 1022 (9th Cir. 20B6j “the liberal federal

policy regarding the scope of arbitrable issues is inapposite when tteogus whethe

a particular party is bound by the arbitration agreem@rtiav. Samsung Telecomms.

Am., LLC, 845 F.3d 1279, 1291 (9th Cir. 2017) (citations omitted).

[I.  Analysis
Opposing Defendant’s motion to compel, Plaintiff argihese was no mutual ass#

to mandatory arbitratiomnd that, even if a valid agreement existélde Club Rules

arbitration provision is unconscionable. (Doc. N0.at 319.) She further argudkat the
purported arbitration agreement does not encespar TCPA claimsld. at 2022.)
A. Existence of Agreement to Arbitrate
As the party moving to compel arbitration, Defendant bears “the burden of p

the existence of an agreement to arbitrate by a preponderance of the evigeddertia

I’

>4

rovin

845 F.3d ail283 To determine whether an agreement to arbitrate exists, the Court applie

“ordinary statelaw principles that govern the formation of contractsl.” (quoting First

Options of Chi., Inc. v. Kaplan, 514 U.S. 938, 944 (199%3)explained below, the Coyrt

applies Nevada state law.

1. Choice of Law

The Membership Enroliment Agreement and Club Rpleside that Nevada law
governs Plaintiff's membershipSée Doc. No. 72, Ex. A, MEA (“The Membership

Documents shall be governed by the laws of Nevada, without regard to the conflict of la

principles.”);1d., Ex. B,Club Rules  13“M embership isubject to the laws of the stat

of Nevada.).) Citing these provisions, Defendant argtdleat Nevada law applie®ut

Plaintiff maintainghat California law applies because Plaintiff is a California residen
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the Retail Installment Agreement lackscaum selection claus&he Court agrees with

Defendant.
“[W]here jurisdiction is based on the existence of a federal question, ‘f

common law applies to the choio&law ruledetermination.””Coppock v. Citigroup, In¢

bdere

No. C1+1984-JCC, 2013 WL 1192632, at *2 (W.D. Wash. Mar. 22, 2013) (quoting

Doudherty v. Experian Info. Sel Inc., 847 F. Supp. 2d 1189, 1194 (N.D. Cal. 201
Federal common law follows the Restatement (Secon@poflict of Laws.SeeChuidian
v. Philippine Natl Bank 976 F.2d 561, 564 (9th Cir. 199Zhus, ourts honor the partief

choiceof-law unless: (1) “the chosen state has no substantial relationship to the pg

the transactiofi or (2) honoing the partiesthoice “would be contrary to a fundamer

policy of a state that has a materially greater interest” in the dispute. Restatezaent(S

of Conflicts of Laws 8§ 187(2) (1988).
Here, both the Membership Enroliment Agreement, signed by Plaintiff, and
Rules contain a choieef-law provisionspecifying that Nevada law applies. The Cq

finds that Nevada has a substantial relationship to this dispute, given that Plaint:l‘;jltend

Defendant’s sales presentatenmd purchased her timeshare membership in Las V.
thatapplication of Nevada law would not be contrary to any fundamental Califorhcy.
Additionally, Plaintiff contends that the outcome in this case is the same whether thg
applies Nevada or California law. In suNgevada law applies to theBspute
2. Whether Agreement to Arbitrate Exists Under Nevada Law
Defendant bears the burden of showing the existence of an arbitration agree
apreponderancef the evidenceSeeNorcia 845 F.3d at 1283. Under Nevada ldja]n
agreement contained in a record to submit to arbitration any existing or subg
controversy arising between the parties to the agreement is valid, enforceal
irrevocable except as otherwise providefNevada Revise®tautessectior] 597.995 o
upon a ground that exists at law or in equity for the revocation of a cohivaet. Rev.
Stat. § 38.219Thus, gction 38.21%s consistent withextion 2of the FAA, whichprovides

thatwritten arbitration agreements “shall be valid, irrevocable, and enforceable, sa\
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such grounds as exist at law or in equity for the revocation of any dohBaeTallman
v. Eighth Judicial Dist. Cour859 P.3d 113, 118\ev. 2015) (quoting 9 U.6. § 2).
Here,Defendant has submitted a copy of Plaintiff's signed;mage Membershi

Enrollment Agreementor MEA. Directly above Plaintiff's signature dhe MEA is the
arbitration term: “As described more fully in the Club Rules, any disputes geeistd]
mandatory arbitration to take place in and around Clark County, Néy@&ute. No. 72,
Mullis Decl.,Ex. A.) In signing theMEA, Plaintiff acknowledged that her timesh;
membershipvas ‘governed by the Club Rules and the other Club Documeantsl,'that
she had “reviewed and had the opportunity to ask questions regarding the Club Do
prior to paying any amount hereundeid.] Defendant has also submitted a copy o
Club Rules, which contain a more detailed arbitration provisigeoc. No. 72, Mullis
Decl.,Ex. B.)

Defendant’s sales manageho was present when Plaintiff purchased her times

membership in Las Vegas, declares under penalty of perjurf{dhaing the enrollment

[process], representatives will review the enroliment forms with the guest, make st
everything is clear and understogalhd] ensure that the documents arecuted (Doc.
No. 131, Sayegh Decl. { 6.) In additiciib]uyers are provided copies of all docume
they sign and an electronic copy of the Club Rules (on a DV).{{ 23.) He also statg
that Defendant’s sales representatives “always point out that [they] are including a
the [Club Rules] via DVD.” Id. 7.) To the best of hisecollection, “these standal
procedures were flawed when the Plaintiff enrolled.Id. 19 #8.) MoreoverDefendants
owner and managestates in his declaration that the Clubld®u“were provided t(
Plaintiff.” (Doc. No. 72, Mullis Decl. { 8.)
This evidence is sufficient to meet Defendant’s burden. Plaintiff does not der
she signed thBIEA, which contains a mandatory arbitration term and expressly refer,
the Club Rulesndeed, theMEA provides that Plaintiff “reviewed and had the ogipnity
to ask questions regarding the Club DocumertBct. No. 72, Ex. A.)
Il
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Although Plaintiff maintains she never saw the arbitration term and dic
understand what arbitration wgBoc. No. 101, Augustine Decl. T 37she is still bount
by the termSeeCampanelli v. Conservas Altamira, S.A., 477 P.2d 870, Beé®.(1970)

] not

(“He who signs or accepts a written contract, in the absence of fraud or other wrongful

on the part of another contracting party, is conckgipresumed to know its conterdéind
to assent to them, and there can be no evidence for the jurhigsutederstanding of if
terms.” (citation omitted). Moreover,in light of the MEA’s mandatory arbitratioterm
and Plaintiff's acknowledgment that shiead “reviewed and had the opportunity to

guestions regarding the Club Documentss well asthe declarations submitted K

Defendant’s president and sales managintiff's selfserving assertiothat she neve

received a copy of the Club Rulesalsneinsufficient to establish a genuine issue of t

as to whether she assented to mandatory arbitr&@emAnderson v. Liberty Lobby77

U.S. 242, 248 (198@holding adispute as to a material fact is genuine if there is suffit
evidence for agasonable jury to returnvardict for the nonmoving partyFurthermore
the fact that the Club Rules are unsigned is of no morBeeflallman 359 P.3d at 11

(“While NRS 38.219(1) requires that the arbitration agreement be ‘containedaard’r

it does not require that the written record of the agreement to arbitrate be signed.”)

Also unavailing is Plaintiff's argument that no valid agreement exists becau
contract did not contain a “written specific authorization” for asltivn, as required b}
section597.9950f the Nevada Revised Statutes. (Doc. No. 10-8&f) Bection597.995

provides that an agreement requiring arbitration is void and unenbigcaaless it

includes “specific authorization for the provision which indicates that the persa
affirmatively agreed to the provision.” Nev. Rev. Stat. § 597.99HK).the Supremq
Court has made clear thedurts may notinvalidate arbitration agreements under g

laws applicableonly to arbitration provisions.Doctor’'s Assocs., Inc. v. Casarrotté17

S

Ask

Yy

act

cient

|8

5e he

n ha

\U

tate

U.S. 681, 6871996). Rather, tates must place arbitration provisions “upon the same

footing as other contractsld. (quotingScherk v. AlberteCulver Co, 417 U.S. 506, 51
(1974).
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The Nevada Supreme Court has not addressed wisethti®en597.995 is preempte
by the FAA,seeFat Hat, LLC v. DiTerlizzi 385 P.3d 580, 2016 WL 5800335, at *1
(Nev. 2016)(unpublished table decision), but twstrict courts lave concluded that th

FAA indeed preempthis provision of Nevada laweelohnson v. Electrum Partners L]

No. 17 Civ. 78232018 WL 3094918, at?1 (S.D.N.Y.June 21, 2018)YusTours, Inc. V.

Bogenius Group, LLCNo. 2:17cv-0078 2017 WL 3671285, *3 (D. Nev. Aug. 25
2017). Furthermorgethe Nevada Supreme Court has held that the FAA preem

requirement that an arbitration clause must be conspicuous to be enforidegbldome
Corp. v. Michael Ballesteros TA15 P.3d 32, 4@1 (Nev. 2018}“Requiring an arbitratio

clause to be merconspicuouthan other contract provisions . . . is exactly the type of

the Supreme Court has held the FAA preempts because it imposes stricter requinet
arbitration agreements than other contracts genéjal§imilarly, here,because ection

597.9950f Nevaddaw “places arbitration agements in a class apart froamy contract,

and sngularly limits their validity,” it isverylikely preempted by the FAASeeCasarrottp
517 U.S. at 68B8 (holding the FAA preempted provision under Montalaav that
“conditions the enforceability of arbitration agreements on compliance with &lg
notice requirement not applicable to contracts genetallijhe Court thereforeoes nof
find the arbitration term invalid on this ground.

In sum, the Court determines that Defendant has carried its burden to sh
existence of an agreement to arbitrate.

B. Validity of Agreement to Arbitrate

Plaintiff next argues thany agreement to arbitrait@ this casas unconscionabl
because it contains overly harsh terms. (Doc. No. 10 atNEvada espouses ‘strong
public policy in favor of arbitration, and arbitration clauses are generaflyrceablé,
EchevarriaHernandez v. Affinitylifestyles.com, Inc.No. 2:16.cv-00943 2017 WL
1160571, at 2 (D. Nev. Mar. 27, 2017)but courts mayinvalidate unconscionab
arbitration povisionsif both procedural and substantiwaconscionabilityare present
U.S. Home Corp.415 P.3d at40-41. Accordingly, the Court evaluates Plaintiff

10
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arguments regardingrocedural and substantiuaconscionability in turn.

With regards to procedural unconscionability, Plaintiff argues that her contra¢

Defendant was a contract of adhesion, formed after “hours of relentless sales{pch
No. 10 at 15.)She ale reiterates her claim that shad no knowledgef the MEA'’s

mandatory arbitration term @f the Club Rules(ld. at 1516.) As a preliminary matter

the Court recognizethe Nevada Supreme Court’s recent admonishment that appli
of procedural uncationability rules may not disfavor arbitration agreements more

any other type of contrackeeU.S. Home Corp.415 P.3d at 42. On those grounds,

Nevada Supreme Court overruled tafits earlierdecisions that established procedy
unconscionability rules thakeither apply only to arbitration agreements or, in prac
have a disproportionate effect on arbitration agreeniddigoverrulingGonski v. Secont
Judicial Dist. Court245 P.3d 1164 (Nev. 201@;R. Horton, Inc. v. Gren, 96 P.3d 1154
(Nev. 2004)).

A contract of adhesion is defined as “a standardized contract form offe

consumers of goodand services essentially on a ‘take it or leavebdsis, without

affording the consumer a realistic opportunity to bargadbstetrics & Gynecoloqgists V.

Pepper693 P.2d 1259, 1260lev. 1985)The distinctive feature of an adhesion cont

Is that the weaker party has no choice as to its térehs(citing Wheeler v. St. Josef

Hosp, 63 Cal App. 3d 345(1976). An adhesion contract is not necessarily unenforce

“If it falls within the reasonable expectatiovisthe weaker or ‘adheringiarty and is no

unduly oppressive.ld. at 1261 (citingGraham v. Scisserail, Inc., 623 P.2d 165, 172

173 Cal. 1981). Defendant does not deny that its contract with Plaintiff was or
adhesionbut it does deny that Plaintiffas subject to “high pressure” sales tactjboc.
No. 13 at 5.)At any rate, the adhesive nature of the arbitration agreement suiipgesat

degree of procedural unconscionability characterized the parties’ agreement.
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Turning to substantive unconscionabilipg] contract is unconscionable only when

the clauses of that contract and the circumstances existing at the time of the ex(

the contract are so orsided as to oppress or unfairly surprise an innocent pasty.
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Stremmel Motors, Inc. v. IDS Leasing Cqrpl4 P.2d 654, 65MNev. 1973).Plaintiff

makes severalnavailingargument®n this point including that the burden afbitrating

in Nevada Is overly harsh and oppressivieecause she lives in Californ@ndthat the
scope of the Club Rules arbitration clause is overbi@azt. No. 10 at 1-19.)

Plaintiff cites no Nevada authority, and this Court is aware of noneestiigg thal
mere inconvenience and expense are sufficient to establish substantive unconscic
Cf. Smith, Valentino & Smith, Inc. v. Superior Couss1 P.2d 12061209(Cal. 1976)

ynabil

(“M ere inconvenience or additional expense is not the test of unreasonablenesmsiyce it

be assumed that the plaintiff received under the contoangtideration for these things.

(citation omitted). Plaintiff's arguments regarding the Club Rules arbitration clat
breadth ara@lsounpersuasive. Plaintifelieson a case from this Distridy re Jiffy Lube
International, Inc., 847 F. Supp. 2d 1253 (S.D. Cal. 204a) that case is factual
distinguishableand did notmvolve application of Nevada lawor Californialaw, for that

matter Seeid. at 126163 (holding arbitration clausm “Pledge of Satisfactidnfor
Plaintiff's oil chang@ wasunconscionable because clamsandated aitration of TCPA
claim based onunautheized text messages offering discount on Jiffy Lube servi
Moreover, ‘humerous courts in Nevada and other states have found arbitration pro
containing equally broad language concerning the scope of the proviside
conscionable anenforceablé Rodriguez v. AT&T Sers., Inc., No.2:14-cv-01537 2015
WL 6163428, at *6 (D. Nev. Oct. 20, 201&pllecting cases). Anthe Supreme Court
holding in “‘Concepcionweighs shaly against holding that the waiver of oth

representative, collective, or class action claims . . . is unconst@drnabublon 846 F.3d

at 1264 see Concepcion 563 U.S. at 344 (“Requiring the availability of classw

arbitration interferes with fundamental attributes of arbitration and thus crestbsrag
inconsistent with the FAA).

Furthermorethe Club Rules arbitration clause is bilateffiV]e each agree t
resolve any disputes through binding arbitration or small claims court instead of in

of general jurisdiction”); provides that Plaintiff will select the arbitrator from a g

12
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chosen by Defendant from the American Arbitration Association’s (AAA) pod
arbitrators;and establishes thAtAA rules currently in effect will apply to any arbitratiqg
(Doc. No. 72, Ex. B Club Rulesy 13) These provisions weigh against a finding
substantive unconscionabilit¢f. Burch v.Second Judicial Dist. Coyd9 P.3d 64,/650

51 (Nev. 20@) (finding arbitration claussubstantively unconscionablehereit granted

one party “the unilateral and exclusive right to decide the rules that govern thdiary
and to select the arbitratojsThe Court concludes that, under the circumstances, the
Rules arbitration clause is not substantively unconscion8geause Plaintiff has ng
shown the exitence of procedural and substantive unconscionability, the arbitration
may be enforcednder Nevada lanseeU.S. Home Corp.415 P.3d at 4@ 1.

C. Scope of Agreement to Arbitrate

In addition to showing the existence of an agreement to arbitrate, Defendar
establish thathe agreement encompasses the dispute at iSaeAshbey 785 F.3d a
1323.Plaintiff asserts that the Club Rules arbitration clause does not encompa€$iAg
claims because “such tort claims have no relationship to, and do not touch matters
by, the credit related matters, including a purchase of the timeshares, or ded
transaction or resulting relationship.” (Doc. No. 10 at 20.)

Sensiblyenough, “[tlhe scope of the claims governed by an arbitration g
depends omhelanguage used in the clause.” Cayanan v. Citi Holdings, Inc., 928 F.
2d 1182, 1207 (S.D. Cal. 2013he Court must resolve any doubts about the scoj
arbitrable ssues in favor of arbitratiokeePoublon 846 F.3d at 125%ere,the MEA'’s

arbitration term provides thdffa]s described more fully in the Club Rules, any disp
are subject to mandatory arbitratioiDoc. No. 72, Ex. A, MEA.) The Club Rulesin
turn, provide

Il

I

I

I
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Club Manager and you agree to arbitr@tedisputes and claimsbetween us

that can’t otherwise be resolved through customer seriasplte”). This
agreement to arbitrate is intended to be broadly interpreted, and Dispute
include, but areot limited to:

e claims arising out of or relating to any aspect of the relationship
between us, whether based in contract, tort, statute, fraud,
misrepresentation, or any other legal theory;

e claims that arose before this or any prior agreement (incluluignot
limited to, claims relating to advertising); . . .

¢ claims that may arise after the termination of this Agreement. . . .

(Doc. No. 72, Ex. B Club Rules { 18mphasis in original)

Given the circumstances of this case angthm, broad language of thabitration
provision as well aghe strong presumption in favor of arbitration, the Court concl
that Plaintiff's claims fall within the scope of the arbitration provisi&ee United
Steelworkers of Am. v. Warrior & Gulf Navigation C863 U.S. 57458283 (1960)(“An
order to arbitrate the particular grievance should not be denied unlesshersaid with

positive assurance that the arbitration clause is not susceptible of anetaterpthat
covers the asserted disptie.

In conclusion, Defendant hasirried its burden to shqQwy a preponderance of t
evidence,that “a valid, written agreement to arbitrate” exists and that the agref
“encompasses the dispute at issuge€Ashbey 785 F.3d atl323 Plaintiff has nof
established a genuine issue of material fadibdbe existence of the agreement or
agreement’s applicability to the instant dispusee Concat 350 F. Supp. 2d aB04.
Accordingly,the Courtmust compel arbitratiohSeeDean Witter Reynolds470 U.S. a
218
I
I

! Because the Court finds that the adiibn agreement is enforcealaled grants Defendant’s motion {
compel arbitration, the Court need not address Defendant’s alternative argurntra tdoenplaint
should be dismissed for failure to state a claBeeDoc. No.7-1 at 912.)
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CONCLUSION

For the reasons discussed above, the C@RANTS Defendant’s motion to comp

arbitration.Plaintiff and Defendant are here@RDERED to proceed to arbitration |
accordance with the terms of the agreement. The Court continues all dates, if any,
completion of arbitration but reserves the right to dismiss the action if the parties
diligently pursue their claims before the arbitrator, or for any reason justifying dism
IT 1S SO ORDERED.
DATED: August 16 2018

MARILYN Q. HUFF,
UNITED STATES DISTRICT COURT
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