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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
John Henry YABLONSKY Case No0.:18-cv-1122CAB-AGS

Plaintiff,| REPORT AND RECOMMENDATION
v ON DEFENDANTS’ MOTION TO

' DISMISS (ECF 33)
CALIFORNIA DEPARTMENT OF
CORRECTIONS & REHABILITATION,
et al,

Defendants.

In this civil-rights suit, the inmateplaintiff accuses prison officials ¢
unconstitutionally reading his legal mail, limiting hes\Hibrary accesgietaliating agains

him for filing grievancesand discriminating against him because of his disabAifter

someof his originalclaims were dismissed, plaintdimended hisomplaint.Defendants

againmove to dismiss
BACKGROUND

As required at this early stage, this Court accepts “all factual allegations
complaint as true and constru[es] them in the light most favorable to the nonmoving
Ebner v. Fresh, In¢.838F.3d 958, 962 (9tkir. 2016)(citation omitted) Viewed n the
light most farorable to plaintiff these are the relevant facts

In October 2015, plaintiff John Yablonsky suffered a stroke, which left ling
damage to his vision and mobility. (EGE, at24, 72.) About eight months later, &ueived
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at Richard J. Donovan Corremtal Facility, where the events of this casefold. (Id.
at19.)

His troubles began at the prison law library. When he tried to copy some pag

his legairelated correspondence, the library stafiefendants Tiscarnia, Powell, Blahni

and Robles-readthrough his “protected papexddressed to Courts and Lawyers..one
page at a timé (ECF 32,at 1920.) They even placed his papers “face up” on “the coy
in front of everyone in the law library.1d.)

After Yablonskyfil ed grievance abou this, prison staff reducedis lawlibrary
access andame to his cell toemove “legal paperswhich were the product of “hundre
of hours of [lawlibrary] research” over “four years(ECF 32, at21, 23.)While he was
enduringall this, Yablonskysuffered several bad outcomes in legal cadsat 23-26.)

In January 2017, defendant Martinez interviewed Yablonsky in a dimly lit
regarding his appeals againptison staff. ECF32, at 3Q 7374.) Martinez asked
Yablonsky to withdraw his appeals because “people waidre than likely lose thei
jobs if this was not withdrawn.”ld. at30) In exchange, he promised help return

Yablonsky’slegal papers, but never didd.)

Yablonsky kept filing grievances and kept having trouble with prison officials.

example, dfendant Robles “created a fake rule aljthd] law library” in orderto reduce

Yablonsky’s access analso filed a “false report” againgtim. (Id. at 3L.) Defendant

McGuire placeddbels over Yablonsky’s “legal mdilwhich resulted in the mail bein
initially “returned as undeliverable.”ld. at 32,64, 75.) And an unidentifieghrison
employeeanterviewed Yablonsky about his appealsimade “threatsto Yablonsky thaf
were“undersbod as lethal (Id. at 68.)
DISCUSSION
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The governmenhoves to dismiss Yablonskyasnended complaint entirely, as well

asseveral specificlaims.
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A. Motion to DismissFor Failure to State a Claim

To survive a motion to dismiss, a complaint must contain enough facts to “
claim to relief that is plausible on its facé&shcroft v. Igbal 556 U.S. 662, 678 (200!
(citation omitted) see alsd~ed. R. Civ. P. 12(b)(6)laintiff mustlay out facs that allow
the court to “draw the reasonable inference that the defendant is liable for the mist
alleged.” Igbal, 556U.S. at 678 “[N]aked assertions devoid of further facty
enhancement” will not sufficdd. (alterations, citationand quotation marks omitteq
Prose pleadings demand an especially charitable interpretation, but the court “n
supply essential elements of the claim that were not initially pledy’v. Bd. of Regen
of the Univ. of Alakg 673F.2d 266, 268 (9th Cir. 1982).
B.  Accessto-Courts Claim

The government moves to dismiss Yablonsky’s actessurts clainfor failing to
sufficiently pleadactual injury. ECF 33, at 12.)To satisfy the actuahjury requirement
plaintiffs must allege hindeed “efforts to pursue a legal claim.See Lewis v. Casge
518U.S. 343, 3% (1996). Specifically plaintiffs must identify a link betweena
defendant’s “constitutional misconduct” and an “adverse disposition” in plain
underlying caseSimkins v. Bruce406 F.3d 1239, 12441QthCir. 2005); see alsc
Christopherv. Harbury, 536 U.S.403, 418 (2002)denying an acceds-courts claim
because “the complaint failed to identify the underlying cause of action that the 4
deception had compromisedThis is becaus&he right at issue is not the right to a [
library or the right to receive one’s mail; it is the right to access the courss®gclaim.]
Pentonv. Pool 724 F.App’'x 546, 5499th Cir. 2018) (quotation marks omitted).

1. Law-Library Access

Yablonskycomplains that, despite repeatedly notifying prison stdfieddlines for
his cases,” they reduced his “access into the libraryo less than the time allot[t]ed |
government code CCR 31f2garding Priority Legal UserS](ECF 32, at21; see also id
at22 (library access “being frustrated and stoppead’)at64 (“insufficient” library time
to “seek and findbut availablaemedies”).)As a result ohisinadequate researtime, he
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maintains that he lost: (hjs U.S. Supreme Court certiorari petition and rehearing mation;
(2) various stateourt “posj-]trial developing motions’on the DNA evidence in his
underlyingcriminal case; and (3n unspecified Novemb@016 hearing.I¢l. at 25, 28.)

To survive a motion to dismiss, Yablonsky must plead enough facts to make
plausible that he lost someurt proceedingr legal rightoecause dhis limited lawlibrary
access.Compare Stevenson v. BeardCase No.:16-CV-3079 JLS (RBM), 2020 WL
1245393, at7 (S.D. Cal. Marl16, 2020) o actual injury whemmatehad some “access

to legal researchesources,” filed “several pleadings and motions without impediment,”

and failed to allege that limited lalbrary access “caused an inability” to pursue his l¢gal
claims),with Penton 724 F. App’x att50 (actual injury when prisoner’s loss of library
access “frustrated his ability to timely object to the magistrate judge’s . ort rapd
recommendation, and to timely appeal the district court’s . . . denial of his habeas petition
andHebbe v. Pliler 627 F.3d 338, 3#41, 343 (9th Cir. 2010) (actual injury when inmate
“spent approximately seven months in lockdown, without access to the law library,
causng him to miss a briefing deadlinewhich “impermissibly denied [him] the
opportuniy to appeal his convictioi.”

Yablonsky’s amended complaint sheds little lightlmis crucialnexus between the
alleged misconduct and the adverse resldtdoesn’t claim that he missed any deadlines
in his many legal matters(See e.g, ECF 32, at24-25, 10413.) And he has not identified
even one legal argument that chastie result ofa proceeding he losEor example, i
Yablonsky’s certiorari petitionwas indeed wrongfully denied he should explain the
winning legalpointthat he missed fdack of library time. He has had years to complete
any shorcircuited researchyet, even nowhe has notliscovered arying that might

underminetheseunfavorablerulings. His conclusory assertion that more libramgurs

1 He makes passing referencethe “loss of possible deadline compliance for these
postf]trial actions,” but he never offers any facts regarding actual missed deadhiees. (
ECF32, at59.)

4
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would have reversed his legal fortunes amounts to “naked assat@womsl of further
factual enhancementSeelgbal, 556U.S. at 678.

Even under the more generous standard for pro se pleadings, Yablonsky
sufficiently alleged thahis diminished libraryprivilegescaused any actual injury.

2. Mail Tampering

Yablonsky claims thadefendantMcGuire placed labels over the address sectic
his outgoing mail to prevent delivery to the courlSCE 4, at31-32; ECF 32, at 64.)To
state a deniedccess claim for interfering withn inmate’s mail plaintiff must tie
defendants’ obstructiofto a lost, nonfrivolous legal claim3ee Penton724 F. App’X
at549,

Although Yablonsky points outthat the mail was initially “returned :
undeliverable,” thailltimateimpact of ths label mischiefis unclear. $eeECF 32, at75.)
Even if some mailvas delayegdYablonsky does not explain how this caused him to
any particular legal clain{See idat63-64.) So hefails to establish any actual injury.

3. Seized Paperwork

Yablonsky accusesprison officials of snatchinghis legal paperworkto “bring
plaintiff[’s] actions to a grinding ha[Jit but fails todivulge what harm ultimately cam
fromit. (SeeECF 32, at 26 7374.)In fact, Yablonsky admits that on Novemid&r, 2016,
some of theconfiscated files were returned, but never explains which ones, or to
ongoing cases they relate&eg id.at 28.) Finally, he mentions that some “hearing
lost as a result of” his notes being taKeh), but he does not address what effect Haat
on the overall disposition of his case. Yablonsky thus leaves the Qowtiess at th
unstateccause of action supposed to have been’la$tich dooms his seizedaperwork
claim. SeeChristopher 536 U.S. at 418

4. Reading of Legal Mail

Lastly, Yablonsky alleges that prison officidisdered hizourtaccess by routinely

reading his mail (SeeECF 32, at62-63.) But he never explains how the magdading
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effectively shuthim out of courtor resulted in an adverse resiiee, e.gECF32, at 33
35, 37, 39, 41, 45, 50, &37.) As with his other deniedccess claimghisfailure is fatal.
Although this is Yablonsky’s second attempt to successfully state an-t@g

courts claim(seeECF 30, at4-5), he should be granted leave to amend one last timg

current pleadings come closer to stating a claim than ipaise And leave to amend

“should be granted more liberally to pro se plaintiffRdmirez v. Galaza334F.3d 850,
861 (9thCir. 2003);seealsoLopez v. Smitl203 F.3d 1122, BD(9th Cir. 2000) (erfbanc)
(holding that pro se litigats must be granted leave to amend “unless [a court] deter
the pleading could not possibly be cured by the allegations of other {adesion
omitted).

C. Free-SpeechClaim

Yablonskyalleges thathe prison’s policy of reading the contents of his outgq
legalmail chills his First Amendment right to free speech. Defendants move to disisi
claim, arguing that the maikading is a necessary precautiow @hat the letters wel
meantfor courtfiling and thus arg@ublic matters anyway HCF 33, at18-19.)

Although Yablonsky “enjoys a First Amendment right to send and receive m
prison may institutgoliciesthat curtail that right “if those regulations are ‘reason:
related to legitimate penological interestdVitherow v. Paff52 F.3d 264, 265 (9th Ci
1995) (per curiam) (quotingurner v. Safley482 U.S. 78, 89 (1987)). When t
“regulation affects ntgoing mail as opposed to incoming mail,” however, “there mu
a closer fit between the regulation and the purpose it setde€durts have upheld limite
safety inspections of outgoimgmatemail, so long as officials do not read ttententsof
letters bound for courts or public officiaead. at 266 (upholding regulation that allow
prison staff to “perform a cursory visual inspection” of outgoing mail to public offig
but not to read “any portion of the contents” except the return sslji@Keefe v. Var
Boening 82 F.3d 322, 323, 327 (9th Cir. 1996pkoldingpolicy permitting inspection g
mail other than that “to or from courts and court staff [or] attorney&dy;se v. Super. C
of Wash,. 779F.2d 573, 34-75 (9th Cir. 1986) (upHding “prison mail security order|

6
18-cv-1122CAB-AGS

ess
2. His

mine:

Ding
ss th
e

All,”

ably

=

he
st be
d

ed

jals,

~ =k




© 00 N oo o A W DN P

N NN RN N NNNNRRR R R R B R B
O ~N O O &N W N B O © 0 ~N O 0. N 0 N R O

Jase 3:18-cv-01122-CAB-AGS Document 39 Filed 06/02/20 PagelD.4048 Page 7 of 17

thatauthorized'minimally intrusive” inspectiorfor contrabandvithin courtbound mail
but did not allow “reading inmate majj"Salerno v. MungaNo. CV 1608580PHXROS
(LOA), 2011 WL 13142486, at *7 (DAriz. Nov. 3, 2011) (interpretingVitherowto hold
that “inspection of mail to public officials is permitted only if officers do resd any
portion of the contents”)

1. Inspecting Mail for Contraband

First, defendants contend that the “librarians’ policy of inspeckhgntiff's legal
papers for contraband before making copies necessary safety precaution that does
run afoul of the First Amendmen{ECF33, atl8) But defendantsmisunderstan(
Yablorsky’s grievance He doesn’t contest the legality of a genuine inspectior]
contraband. Rather, he maintains that prison staff exceeded the limitsnioiinaally
invasivecontrabandnspection andihsteadunconstitutiondy readthe contents dhis legal
correspondenceCf. ECF 32, at21 (citing 15C.C.R. 83142(d), which requires that pris{
officials “remove [mail] upside down to prevent reading of the contents” and “shak
mail] to ensure there is no prohibited material”).)

Because Yablonskg digouting theallegedly unconstitutional reading of his rrai
not propelinspections for prohibited itemsdefendants’ motion to dismiss the groung
that they are allowed to conduct contraband inspections should be denied.

2. Reading InmateMail

Seconddefendants argue that Yablonsky’s outgoing mail was “being sent to v
courts for filing,” making it “part of the public record” and not confidenti&8CFE 33,
at18.) Again, defendantsisread Yablonsky’s complaint: he alleges ttra scrutinized
legd papers were “correctly addressed. to Courtsand Lawyers (ECF32, at20
(emphasis added)Letters to attorneys would not necessarily become publien for
courtboundmail, Yablonskycould have asked that certain sensitive documents be
under seal oreviewed onlyin camera to keep them out of the publdomain At any rate,
Yablonskys complaintdoes not support defendants’ assumptioat each letterwas

destined fopublic airing.

18-cv-1122CAB-AGS
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Defendants may have legitimate reasons for poring ougoing prisoner mail t
courts and attorneys, and they need not “satisfy a least restrictive means tes$ifi/tthpt
policy. See Wherow, 52F.3d at 265(Notably, they have not yet offered a justificati
And this Court has found no cases permitting such a pradtegat this stage the Cotst
analysiss limited to the facts in the complaint, which do not disclosebasys for sucla
policy. SeeEbner v. Fresh, In¢.838F.3d 958, 9649th Cir. 2016).Thus, defendants
motion to dismisshe freespeech clainshould be denied.

D. Retaliation Claim

Defendantsalsomove to dismiss Yablonsky’s First Amendment retaliation cl:
They arguehatthe alleged facts do not support a finding of any retaliatory motive
improper purpose in taking his library notes, nor adyerse actiotied to conduct of
certaindefendants(SeeECF 33, at 1417.)

In general, “the First Amendment prohibits government officials from subjecti
individual to retaliatory actions . . . for speaking otddrtman v. Moore547 U.S. 250
256 (2006) For prisoners to maintain a First Amendment retaliation claim, they m(
forth: “(1) An assertion that a state actook some adverse action against an inr
(2) because of (3) that prisoner’s protected conduct, and that such action (4) chi
inmate’s exercise of his First Amendment rights, and (5) the action did not reas
advance a legitimate correctiongbal.” Rhodes v. Robinspm08F.3d559, 56768
(9th Cir. 2005) (citations and footnotemitted).

1. Adverse ActionAgainst an Inmate

For the first element, “[t]he interest cognizable in a retaliation claim is the rig
be free of conditions that would not have been imposed but for the alleged ret:
motive.” Garciav. Blahnik No. 14cv875LAB-BGS,2017 WL 1226863, at *1(5.D. Cal.
Feb. 3, 2Q7). While defendants argue that Yablonsky fails to “attribute specific retali
conduct to any one Defendant,” his complaint indicates otherwise. Yabldaskyibes ;
coordinated plan bgach defendadibrarianto read his legal mail, file false diptinary
reports to curtail his library accesand confiscate his “legal file% (See e.g, ECF 32,
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at66-69); see Rhodes408 F.3d at 568 (holding that first element wast when prisor]
guards “arbitrarily confiscated, withheld, and eventually destrykadhtiff's] property,
threatened to transfdrim to anothercorrectional institutionand ultimatelyassaultec
him™).

In particular Yablonskydetailshow Blahnik, Powell, Robles, and Tiscarnia orde
or assisted in the reduction of his “access into the law library” (BC Rt 6668), and how

Robles wrote “false disciplinary reports” intended to accomplish the séamat §7.) In

response t&ablonsky‘writing staff complaints’ Martinezengaged in a “bait and switch”:

Martinez asked Yablonsky to withdraw his library appeal, offering to get Yablon
confiscated files returned, but instemgtigated thewithdrawal of his file-confiscation
complaint. (d. at 30, 68.)Yablonsky alssaysthat an unknowndefendant mad#dethal”
threatso him(id. at68), and that McGuiréplac[ed] labels over the address” on his lett
“to prevent delivery” id. at 16) andbrdered‘the taking of [Yablonsky’s] research not
from his possession.Id. at 64.)So Yablonsky satisfies ¢tadverseaction element.

2. “Because Of”: Retaliatory Motive

As tothe second element, a plaintiff masiege “that by [their] actions [defendan
deterred or chilled [plaintiff's] political speech and such deterrence was a substa
motivating factor in flefendants’] conduct3eeMendocino Envtl. Ctr. v. Mendocino Ct
192F.3d 1283,1300 (9th Cir. 1999) (quotation marks omitted). A plaintiff success

alleges such a motivating factor by including facts lik&) proximity in time betweer
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protected peech ad the alleged retaliation; (#)at the defendant expressed opposition to

the speech; or (3)ther evidence that the reasons proffered by the defendant for the g
. . . action were false and pretextuatCollum v. CDCRp47 F.3d 870, 882 (9th Ci
2011)(alterations and quotation marks omitted)

Yablonsky points out that he filed appeals against prison staff, after )
defendants threatened him, limited his library access, read his mail, placed a labg
outgoing correspondencand confiscated his library notdSeeECF 32, at ®69.) He

alleges they took these actiaims“get even” with him and cause a “chilling effect” up

9
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the exercise of his First Amendment rightSef id) He also describes being coercec
withdraw one of his appealSde idat 40,73-74.)

Defendants resportat Yablonsky’s mail was being read before he elallenged
this policy, so it was an “ongoing practice,” not retaliation. (ECF 33, atTlte)y have a
point: Yablonskyadmits that te mailreadingbeganupon his arrival at Donovan, and
never suggests that his administrative complaints made it any.\(®ese e.g ECF32, at
19-21, 3233, 6669.) Because the mail scrutimyedated the lodgingf his grievanceghe
Court cannot infer that Yablonskypsotess spured officials to read his mail in retributio
(Seeid.) So defendant’s motion to dismiss should be granted as to this discrete ret
theory.

But Yablonsky successfullyleadsa retaliatory motive for defendantgther allegec
transgressionsThe temporal proximity of these eventsasonably suggestgengeful
intent, especially when combined with the suggestion libedry staff would “more that
likely lose their jobs'due toY ablonsky’s appealgSee d. at 30)

3. Protected Conduct

Yablonsky’s complainftiling against prison staff is indisputably protected cond

grievances.”Rhodes408 F.3d at 56{citation omitteq.

4. Chilling Effect

The fourth elementequiresthat defendants’ challenged conduct “would chill
silence a person of ordinary firmness from future First Amendment activiiesiiocing
Envtl. Ctr, 192 F.3d at 130C{tation andquotation marks omittedAn official’s “lethal”
threat would certainly chill a person of ordinary firmness, especially when it was |
other coordinatedetaliatory actions, includinfake disciplinary reportsieduced law
library accessyeading courrelated correspondencgeplacing an obstructingabel on
outgoing mail, and confiscay library notes(SeeECF 32, at 6667; id. at 39 (“defendant
acted in concert . . . when they retalidtadainst Yablonsky) Thus, Yablonsky satisfig
this elementSeéWatison v. Carter668 F.3d 1108, 1116 (9th Cir. 2012) (holding that]

10
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“threat of physical violence” was “chilling conduct”’)Millare v. Stratton
No. 16cv1633BAS-MDD, 2017 WL 9604609, at *5 (S.D. Cal. Feb. 28, 20¢fifjding
chilling-effect element met wheplaintiff alleged “Defendants collectively conspired
chill” his first amendment rights when they “filed false [Rules Violation Reports] . .
improperly rejected, cancelled, or otherwise handlethmste appeals;adopted by 017
WL 1277798 (S.D. Cal. Apr. 6, 2017)

5. Lack of Legitimate Correctional Goal

Forthe final elementplaintiff must allege thdtprison authoriti€sretaliatory actior
did not advance legitimate goals of the correctional institutiomas not tailored narrowl
enough to achieve such gaalRizzo v. Dawsqgn/78 F.2d 527, 532 (9th Cir. 1985ge

by alleging, in addition to a retaliatomyotive, that the defendastactions were arbitrat
and capricious, or that they wefannecessary to the maintenance of order in
institution.” Watison v. Carter668 F.3d 1108, 11145 (9th Cir. 2012)quotingFranklin
v. Murphy 745F.2d 1221, 1230 (9th Cir. 1994

HereYablonskyaccuseslefendant®f trying to “get revengeand“get even” with
him for filing prison grievancegECF 32, at 6669.) In addition to that retaliatomnotive,
Yablonsky describes various acts by defendants that were arbitrary, capriciq
unnecessary, like making threats and filing false disciplinary repbhntsse allegation
sufficiently suggest that defendants lackadlegitimate correctional reason for th
conduct See Rizzo/78 F.2d at 53532n.4 (finding fifth element satisfiedy allegation
that defendant “recommended [plaintiff's] reassignment on the basis of too many
passes,” which wagétaliatory,] . . .arbitrary and capricioti¥, Jones 68 F. Appx at800
(holding that “filing false disciplinary reports could not have a legitimate purpg
Millare, 2017 WL 9604609, at *gconcludng thatfifth element wasnet byallegationg
that “Defendantseataliated againd®laintiff’s ‘litigiousness’ by improperly handling h
appeals which amounted taonductthat “was ‘arbitrary and capricious’(citations
omitted))

11
18-cv-1122CAB-AGS

alsoGarcia, 2017 WL 1226863, at *11A plaintiff [can] successfully plead]] this element

to

. and

y

y
the

DUS,
S

eir
librar

se”)

S




© 00 N oo o A W DN P

N NN RN N NNNNRRR R R R B R B
O ~N O O &N W N B O © 0 ~N O 0. N 0 N R O

q

hse 3:18-cv-01122-CAB-AGS Document 39 Filed 06/02/20 PagelD.4053 Page 12 of 17

On his claims regarding threats, false disciplinary reports, file confiscéiboary
access, and the “bait and switcly,ablonskysatisfies all five elementso defendants
motion to dismiss his retaliation claim should be denMablonsky fails to dége a
retaliatory motive behind defendants’ continued reading of his mail, so that claim
be dismissed. But because Yablonsky could cure that deficiency by allegintaotbgine
should be granted leave to amend.

E. ADA Disability-Discrimination Claim

Defendantsmove to dismiss the cause of action under the Americans
Disabilities Act (ADA), asserting thatablonsky’s“allegations are too vague to stats
claim” and that his amended complaiffidifs to describe exactly what accommodati
[Yablonsky’s] impairment requires(ECF 33, at19.) Yablonskycontendghat his reduce
library access, his placement in a dimly lit room, #velconfiscation of his library note
werebased on his disability and therefeielated theADA. (ECF 32, at 7276.)

To state a ADA disability-discriminationclaim, plaintiff must alleg¢hat

(1) heis an individual with a disability; (2he is otherwise qualified to
participate in or receive the benefit of some public €stgrvices, programs,
or activities; (3) he was either excluded from participation in or denied the
benefits of the public entitg services, programs, or activities, or was
otherwise discriminated against by the public entity; andéh exclusion,
denial of benefits, or discriimation was by reason of his disability.

Vos v. City of Newport BeacB92 F.3d 1024, 1036 (9th Cir. 20X8)terationsand citation
omitted).
1. Disability
Yablonsky avers that he is an “ADA inmate with permanent disabiaffecting his
mobility as well as vision.”"ECF 32, at72; see also idat14, 18, 3437,72-73, 76, 347
348, 360.)After a stroke, helost the ability to walk without falling” and developé

Needs Yard and “medical housing &iifId. at 24, 26, 72see also idat19.) Yablonsky
has adequatglpleadeda disability. See42 U.S.C. 812102(1)(A) & (2)(A) (defining &

12
18-cv-1122CAB-AGS

“double vision,” which makes it difficult to read. (Id. at 7H9was placed ithe Sensitive

shoul

with
P a

DNS

S

1%
o

=



https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044713027&pubNum=0000506&originatingDoc=If0b938709be411e998e8870e22e55653&refType=RP&fi=co_pp_sp_506_1036&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1036

© 00 N oo o A W DN P

N NN RN N NNNNRRR R R R B R B
O ~N O O &N W N B O © 0 ~N O 0. N 0 N R O

q

hse 3:18-cv-01122-CAB-AGS Document 39 Filed 06/02/20 PagelD.4054 Page 13 of 17

disability asa condition“that substantially limits one or more major life activitig
including  “seeing,” “walking,” and “reading”); Acosta v. Martinez
No.119CV00307AWIEPG, 2020 WL 1026890, at *5 (E.D. Cal. Mar. 3, 20Zlhe ADA
defines disability to include substantial limitations upon an ability to walkrigierson v
Hernandez No.15CV993BEN (BLM), 2016 WL 11448148, at *7 (S.D. Cal. June
2016) (finding an adequately @hded “disability” when plaintiff alleged that “he is
vision-impaired inmate”)adoptedoy 2016 WL 4501072 (S.D. Cal. Aug. 29, 2016)

2. Qualified to Receive Benefits

As an inmate, Yablonsky waenerallyqualified to participate in or receive bene
from prison services, programs, or activiti&pecifically he alleges that h&as entitled
to extra library access as a Priority Legal User because he had pending court de

(SeeECF 32, at42, 347 see also idat546 (prison operations manudlijnm ates with

expiration of that court deadline as a PLU.”).) Thus, he has adequately pleaded
entitlement tdhe benefitsat issue

3. Exclusion, Denial of Benefts, or Discrimination

Yablonsky’sbest argument fagatisfying the third elemens that he was denied tl
benefits of Priority Legal User statasd its lawlibrary privileges The other indignities
that Yablonsky describesay notgualify under the ADAas a denial of services or progr:
benefits. But this Court will assume, without deciding, that Yablonsky has nise
element SeeRoberts v. OCR No. 2:12CV-0247 KIJM AC, 2014 WL 2109925, &0
(E.D. Cal. May 20, 2014(denying defendant’'summaryjudgmentmotion because “[a
rational trier of fact would be able to fihdiscrimination against plaintiff's abilitgo-walk
disability and that he was consequently “denied access to . . . law library . . . sgr
Yablonsky’stoughesbbstaclas the las element.

4. “By Reason of His Disability”: Causation

Finally, plaintiff mustadequately pleathat any “exclusion, denial of benefits,
discrimination was by reason of his disability.os 892 F.3cat 1036 The “by reason of]

13
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language “should be read to require only ‘but for’ rather than proximate caus&ems.
UMG Recordings, Inc. v. Shelter Capital Partners |.ZC8 F.3d 1006, 1017.7 (9thCir.

2013) (collecting casasterpreting “by reason of” in various contexts)

—

Although Yablonsky's amended complasgans/ 72 pageswith exhibits, it offerg

almost no factual suppotteyond the bare allegatiadhat he waslenied benefitbecause
of his disaliity . He provides nthing to bolstehis claim that the confiscation of his legal
paperwork or his placement in a dimly lit room were “by reason of” his disalgiligy.he
suggests various netisability-related motivations for his reduced library access

including that defendants: (tlaimed Yablonsky “had not shown an exist[]ing deadliy

—

e
as required for Priority Legal User status; orré&aliated against him “[a]s a direct result
of plaintiff filing [prisoner grievance] forms(ECF 32, at21, 42.)
Only two passing references in the amended complaint come closatiefactory
causationallegation but both fall short First, Yablonsky mentions that there are
“restrictions on the law library from [Sensitive Needs Yard] inmates, specifigallytiff.”
(Id. at 26.) But he never explains what the Sensitive Needs Yard restrictions are priecise
Second Yablonskystatesthat he “had a stroke on Octolddy, 2015” and wagplaced in
“medical housing units which offered minimal library accedsCF 32, at24.) Because
he only arrived at Donovan Correctional Facility some eight months after this strok
(ECF 32, at19), Yablonsky may be describing a medicalising placement at some other
facility, before the events of this lawsultt Donovan, he repeatedly had the law librafy’s
coveted Priority Legal User statuSef, e.g ECF32, atb2, 211.)RegardlessYablonsky
suggestshat his placement was due to lsgoke—which, again, occurred long before the
relevantevents—not “by reason of” his asserteddisabiliies, his ongoing visual and
mobility impairmens. And even if he had been placed there duthtse disabilitieshe
never explainsvhat “minimal” library access means or how it differs from his prefefred
access level.
Thus, Yablonsky’s ADA disabtily-discrimination claim should be dismissed, put
with leave b amend to address theb=ficiencies.

14
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F.  Equitable Claims

Defendantsmove to dismiss Yablonsky’s request for injunctemed declarator
relief, because agxisting class action addresses the sasies. (ECF33, at 1921.)

1. Injunctive Relief

The only injunctive reliefyablonskyseeks is a “restraining ordetd stop prison

and . . . legal papers(ECF32,at77; see also idat51.) Becausehis demands unrelatec
to therelief requested in thengoingclass actiormstrong v. BrownNo. C 94-2307 CW
(N.D. Cal. Filed Jun@9, 1994), defendants’ motioo dismiss thenjunctive-reliefrequesit
should be deniedSeg e.g, ECF 33, aR0-21; ECF33-1, at9-66.)

2. Declaratory Relief

Yablonskys declaratoryrelief action on the other handias much more overls
with the Armstrongclassaction suit He seeks “declaratory relief to determine W
rights[,] benefits[,] and privileges exist in this matter regarding . . . treatme
handicapped inmates pursuant to Ameerican[swith] Disabilities Act’ (ECF 32, at78.)
This broad demandverlaps withArmstrongs February 28, 201®emedial Plapwhich
deals generally with providing “inmates and parolees with disabilitie€ess td
Californids prison“programs andervices.” ECF33-1, at9.)

So, Yablonsky’'sclaim for declaratory relief should be dismissed to aj
“concurrent litigation and potentially inconsistent resul@&e€Pride v. Correa 719 F.3d
1130,1137 (9th Cir. 2013)But heshould beallowedto amend, to specify anywhere tf
his declaratoryrelief request diverges from thiRkemedial Plan.

G. Rule8

Finally, the governmentnoves to dismiss Yablonsky’s case under Federal Rul
Civil Procedure8, which requires a “short and plain statement of the claim showin
[plaintiff] is entitled torelief.” SeeFed.R. Civ. P. 8(a)(2). Specificallyjefendants argu
thatthe amendedomplaintmakes it“difficult to determine which acts are attributed
which Defendants” or “which facts support which causes of afjtio(ECF 33, at 22)

15
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Yablonsky’s complaint could certainly be more concise and better orgar
Defendants understandably complain that relevant facsofaeclaims are “intersperse
throughout” the amended complaint, making it difficult to match each claim witcttsal

predicate(ECF 33, at22.) If Yablonsky amends his complaint again, each cause of &

that cause of action.

Nonetheless,Yablonsky’s current amendedcomplaintis not so deficient as t
require outright dismissal under Rule 8, especially given the more relaxed ple
standards for pro se litigant¥houghit could be moreartfully written, the amende
complaint adequately puts defendants on notice of Yablonsky’'s cl&nd he often
supports his claims with more than “[tlhreadbare recitals of the elements of a c3
action.” See ¢bal, 556U.S. at 678.Thus, defendants’ motion to dismiss foiRale 8
violation should be denied.

CONCLUSION

The Court recommends the following order:

1. Defendants’ motion to dismiss@&RANTED as to these causes of action, wh
areDISMISSED WITHOUT PREJUDICE (that is, with leave to amend):

a. Accessto-courts claim

b. Retaliation claim(only as to the maiteading allegation)
c. ADA disability-discrimination claimand

d. Declaratoryrelief claim

2. Defendants’ motion to dismiss is otherwiSENIED.

3. Within 21 days of the District Judge’s ruling on this matter, Yablonsky mus
any second amended complaint. Yablonsky’s second ameadgdaint must be comple
in itself without reference to any prior complaints. Defendants not named and clai
re-alleged in the second amended complaint will be considered wéee®.D. Cal.
CivLR 15.1;Lacey v. Maricopa Cty693F.3d 896, 928 (& Cir. 2012).
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Within 14 days of being served with this report, the parties must file any obje
to it. See28 U.S.C. 8636(b)(1). The party receiving any such objection hagaly4 to file
any responseseered. R. Civ. P72(b)(2).

Dated: June2, 2020 W

Hon. Alndrew G. Schopler
United States Magistrate Judge
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