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ualty Company v. National Strength and Conditioning Association Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

NATIONAL CASUALTY COMPANY, Case N0.:18-CV-1292JLS KSC)
Plaintiff,
ORDER DENYING DEFENDANT'’S
V. MOTION TO DISMISS OR STAY
NATIONAL STRENGTH AND
CONDITIONING ASSOCIATION (ECF No.9)
Defendant,

Presently before the Court is Defendant and Counterclaimant National Stren
Conditioning Associatios (the “NSCA”) Motion to Dismissor Stay Pending Resolutic
of the Underlying State and Federal Laws(likdot.,” ECF N0.9). Also before the Coul
are Plaintiff and Counterdefendant National Casualty Compdfiy'ational Casualty
Response in Opposition to (“Opp’n,” ECF No. 14) and Defendant’s Reply in Supy
(“Reply,” ECF No. 16) the Motion, as well &kational Casualtg (“Pl.’'s Supp. Br.,” ECH
No. 19) andhe NSCA's (“Def.’s Supp. Br.,” ECF No. 20) Supplemental Briefs file
response to the Court's DecemB&; 2018 Order Requesting Supplemental Briefiage)
ECF No. 18. The Court vacated the hearing on the Motion and took the matter

submission without oral argumerECF No.17. Having considerethe parties’ argument

and the law, the CouRENIES the NSCA's Motion for the reasons stated below.
/1]
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FACTUAL BACKGROUND

l. The Insurance Policies

A.  ThePrimary Policy

National Casualtyssued a Commercial General Liability policy to the NS¢
identified as Policy No. KRO0000003279700, for the period February 1, 2013, to Fe
1, 2015 (the “Primary Policy”). Compl. § 36. The Primary Policy provides Comm
General Liability Coverage pursuant to Form CG 00 01 12 07 (the “CGL Fadnf)37,
which contains a section entitled “Coverage B Personal and Advertisurg Laability”
(“Coverage B”).1d. § 38. Coverage B provides:

[National Casualfywill pay those sums that the insured becomes
legally obligatel to pay as damages becausé mdrsonal and
advertising injury to which this insurance appliedNational
Casualty will have the right and duty tdefend the insured
against any suit’ seekng those damaged-dowever,[National
Casualty will have no duty to defend the insured axghiany
“suit’ seeking damages fopérsonal anddvertising injury to
which this insuranceoes not apply.[National Casualfymay,
at[its] discretion, investigate any offense and settle any claim or
“suit’ that may result.

Id. 1 39. The term “personal and advertising injury” is defined in the Commercial G
Liability Broadening Endorsement of the Primary Policy as “injury, inclug

consequential ‘bodily injury,” arising out of . . . d. Any publication of material includ
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but not limited t§,] oral, written, televised, videotaped or electronically transmjtted

publication of material that slanders or libels a person or organization or dispat
person’s or organization’s goods, products or servicéd.”f 40. The Primary Polig

excludes coverage for “[p]ersonal and advertising injury’ cdiigeor at the direction g

ages

y
f

the insured with the knowledge that the act would violate the rights of another and wou

inflict ‘personal and advertising injury,id. 41, and “[p]ersonal and advertigimjury’

arising out of publication of material, including, but not limited to, oral, written, televised,

videotaped or electronically transmitted publication of material, if done at the dwe€tio

the insured with knowledge of its falsityld. I 42.
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The Primary Policy includes coverage for Supplementary Payments, wi
National Casualty agrees to pay “[a]ll court costs taxed against the insured in thg
However, these payments do not include attorneys’ fees or attorneys’ expense
agairst the insured.”ld. § 43.

Under the Primary Policy, the NSO obligated immediately to provide Natior|
Casualty with any notices or legal papers received in any suit, as well as coopers;
National Casualty in the investigation, defense, or settlement of anydujt44.

B. TheExcessPolicy

National Gasualty also issued an ess liability policy to the NSCA, identified @
Policy No. XKO0000003279800, for the period February 1, 2013, to February 1, 20]
“Excess Policy”).ld.  45. The Commercial Excess Liability Coverage Form in the EX
Policy provides:

The insurance provided under this Coverage Part will follow the
same provisions, exclusions and limitations contained in the
applicable‘controlling underlying insuranteunless otherwise
directed by his insurance.To the extent such provisions differ
or conflict, theprovisions of this Coverage Part will apply.
However, the coverage provided under this Coverage Part will
not be broader than that provided by theliapple ‘controlling
underlying insurande€]

Id. § 46. Under the ExcesslRy, National Casualty agrees tpdy on behalf of the insure

the ‘ultimate net lossin excess of théretained limit because ofinjury or damage'to

which insurance provided under this Coverage Part applidsY 47. The Excess Poli¢

defines“retained limit as ‘“the available limits of controlling underlying insurancts
applicable to the claim,id. § 48, and definescontrolling underlying insuranteas“any
policy of insurance or selfsurance listed in the Declarations under the Schedule
‘controlling underlying insurangg” Id. § 49. The Schedule of Controlling Underlyi
Insurance in the Excess Policy identifies the Primary Polyq 50.

111/
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[I.  The Underlying Litigation

On May 12, 2014, CrossFit, Inc. (“Crossfit”) filed a lawsuit (the “Federal Laws
against the NSCA in this Cour€rossFit, Inc. v. National Strength and Condition
Association No. 3:14CV-1191 JLS (KSC) (®. Cal. filed May 12, 2014)Id. 11 7, 9.
The Second Amended Complaint, filed June 26, 2017, alleges causes of action f
Advertising pursuant to the Lanham Act, 15 U.S.C. § 1125(a), and California Busif
Professions Code section 17500; Unfaompetition pursuant to California Business
Professions Code section 17200; and Trade Lidelj 10, and alleges that the NS(
published and distributed knowingly false, misleading, and or deceptive statem
customers, potential customers, potential trainers, and the U.S. Military atosst(€'s
accreditation and injury ratesd. { 11. National Casualtyas defended the NCSA in t
Federal Lawsuit subject to a reservation of righds.f 13.

On May 2, 2016, the NSCA filed a lawsuit (the&tet Lawsuit”),National Strength
and Conditioning Association v. Glassmayo. 37201600014339CU-DF-CTL (S.D.
Super. Ct. filed May 2, 2016), against CrossFit, its founder and Chief Execufiger(
and several of its employees, alleging causes ofrafiioTrade Libel, Defamation, ar

Unfair Business Practicesd. 11 7, 14.National Casualtyras been paying for the NSC

to prosecute its affirmative claims against CrossFit in the State Laviduft.15.

On June 21, 2016yational Casualtynformed the NSCA that the NSCA had
right to choose independent counsel for its defense pursuant to California Civi
section 2860.See idf 16. The NSCA exercised its right to choose independent cc
in July or August 20171d. { 17. TheNSCA'’s independent counsel, Noonan Lance B
& Banach LLP (“Noonan Lance”), filed a notice of appearance in the Federal Law
August 2017 and a notice of appearance in the State Lawsuit in February@0818,
21. Prior to those dateBlatioral Casualtyhad been paying Manning & Kass, Ellrc
Ramirez, Trester LLP (“Manning & Kass”) to represent the NSCA in ther&kaled Statg
Lawsuits. Id. 1 19, 22. Since August 2017 and February 2018, National Cabkag|
been paying both Manning & Kaaad Noonan Lance to represent the NSCA in the Fe
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and State Lawsuits, respectivelg. 11 20, 23.

On February 2, 2017, Crosskibvedfor sanctions against the NSCA in the Fed
Lawsuit. Id. § 24. CrossFit'smotion accused the NSCA of failing ppoduce numerou
documents in response to discovery, deliberately withholding documents, makin
statements under oath, and violating the Court’s discovery Ortter§.25. The Cour
issued an Order on May 26, 2017, granting in part the motiosafwstionsid. § 26, anc
concluding that the NSCA had withheld documents and lied under thtfi.27. As g
result, the Court ordered the NSCA to pay all costs incurred by Qrosslmmission 4
neutral forensic analysis of the NSCA'’s servietsY 28, and to pay $73,550.83 to Cross

as monetary sanctionsgd. § 29. The Court also awarded CrossFit a number of issu

adverse inference sanctions against the NSCA, including that the M&d& false

statements with the intention of disparaging<sfét and that the NSCA was aware of
misleading nature of its statement&l.  30. Although the NSCA asked the Court
reconsidersee id 31, the Court denied the NSCA’s motidd. T 32.

On March 1, 2018, Crosshmovedfor sanctions against the NSCA in the Sf
Lawsuit,id. 1 33, similarly accusing the NSCA of failing to produce numerous docu
in response to discovery requests, deliberately withholding documents, makin
statements under oath, and violating prior discovery ordets] 34. On May 17, 201¢
the discovery referee in the State Lawsuit awarded CrossFit monetary sargdiosstag
NSCA, ordering the NSCA to reimburse CrossFit's attorneys’ fees in the amo
$406,484.39 and expenses in the amount of $4,130155.35.

The NSCA voluntarily dismissed the State Lawsuit on December 3, 2828,

Register of Actions No. 17D.0n January 4, 2018, the Discovery Referee in the
111

1 The Court carsua sponte¢ake judicial notice of the docket of the underlying State Lawsste, e.g.
Headwaters, Inc. v. U.S. Forest SeR99 F.3d 1047, 1051 n.3 (9th Cir. 2005) (holding that courts
take judicial notice of the dockat related cases because materials from a proceeding in another t
are appropriate for judicial notice)).
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Lawsuit recommended that the Superior Court not vacate the dismissal @eepgEit's
objections. SeeRegister of Actions No. 183.
[ll.  The Instant Litigation and Motion

National Casualty filed this declaratory relief action on June 14, 2@&8jenerally
ECF No. 1, “for the purpose of construing and interpreting the termswfance contrac
and for a determination of the rights and obligations, if any, of the parties arisinghf
insurance contracts issued by National Casualty to the NSTA.Y 6. Specifically
“National Casualty seeks a declaratory judgment thdhdes not owe a duty to prosecd
defend or indemnify the NSCA for any of the claims alleged in the Federal Lawdy
the State Lawsuit.”ld. § 8;see alsdPrayer {{ 452. Among the over fifty declaratiol
National Casualty seeks are declarations that it is entitled to reimbursement from thg¢
for certain litigation costs expended in the Federal and State LawSdaeRrayer 1 9
21, 26, 31, 36, 50.

The NSCA filed the instant Motion on July 12, 201%8ee generaldleCF No. 9.

LEGAL STANDARD

The federal Declaratory Judgment Act providdst “[ijn a case of actus
controversy within its jurisdiction... any court of the United States, upon the filaign
appropriate pleadingpaydeclare the rights and other legal relations of any interested
seeking such declarations, whether or not further relief is or couloughts’ 28 U.S.C.
§ 2201(a) (emphasiadded).Becausethe Declaratory JudgmeAtt is ‘deliberately cas
in terms of permissive, rather than mandatory, authdri@gv't Emps. Ins. Co. v. Dizg
133 F.3d 1220, 1223 (9th Cir. 1998uotingPublic Serv. Comm’ of Utah vWycoff Co.
344 U.S. 237, 2501952) (J. Reed, concurringpnce jurisdiction is establishedourts
have discretiorwhether to entertain an action for a declaratory judgmeuto. Affairs
Assocs Inc. v. Rickover369 U.S. 111, 112 (196Byillhart v. Excess Ins. Co. of Af816

U.S. 491, 494But “this discretbn is not unfetteretiand*[ a] District Court cannot decline

to entertain such an action as a matter of whim or personal disinclinalaal; 133 F.3d
at 1223 (quotindPub. Affairs Assocsinc, 369 U.Sat112). Indeed, this discretionary
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jurisdictional rule does not apply tfc]laims that exist independent of the request f
declaration” Scotts Co. v. Seeds, In688 F.3d 1154, 1158 (9th Cir. 201@juoting
Snodgrass v. Provident Life & Accident Ins. ,(Qel7 F.3d 1163, 1167 (9th ICi1998).
Consequently, “[aHistrict court may, in its discretion, stay or dismiss a federal ca
favor of related state proceeding4) when an action seeks only declaratory relief or
(2) whenexceptional circumstances existd. (citing Wilton v. Seven Falls C®kb,15 U.S.
277, 28288 (1995) Moses H. Con&em’l Hosp. v. Mercury Constr. €o., 460 U.S.1,
14 (1983)).

In the former situation, the Ninth Circuit has elaborated onBttithart factors
articulated by the Supreme Cotwt detemine whether to entertaian action undethe
Declaratory Judgment Actthe district court should avoid needless determination of ¢
law issuesit shoulddiscourage litigants from filing declaratory actionsaasieans of
forum shoppingandit should avoid duplicative litigation.Dizol, 133 F.3d a1225(citing
Cont'l Cas. Co. v. Robsac Indy947 F.2d 1367, 13#¥3 (9th Cir. 1991)) The pendenc)
of a state court action alone does not require a district court to refuse federal dgq
relief. Rather, “if there are parallel state proceedings involving the same issues ang
pending at the time the federal declaratory action is filed, there is a presumption
entire suit should be heard in state coultl”(citing Chamberdin v. Allstate Ins. Cp931
F.2d 1361, 13667 (9th Cir.1991).

But “[tlhe pendency of a state court action does not, of itself, require a distric
to refuse federal declaratory reliefld. (citing Chamberlain 931 F.2d at 1367)Indeed,
“there is no presumption in favor of abstention in declaratory actions geneaatlliy
insurance coverage cases specifically” angthén other claims are joined with an act
for declaratory relief (e.g., bad faith, breach of cactir breach of fiducigr duty,
rescission, or claims for other monetary relief), the district court should not, as al¢
rule, remand or decline to entertain the claim for declaratory felidfl. (citing
Chamberlain 931 F.2d at 1367). This is because the other claims“prayide an

independent basis for federal diversity jurisdiction,” rendering “the districtt cour
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without discretion to remand or decline to entertain these causes of adtoat’ 1225
n.6. ‘If a federal court is required to determine major issues of state law because
existence of nowliscretionary claims, the declaratory action should be retained to
piecemeal litigatiori. Id. at 1225-26 (citingChamberlain 931 F.2dat 136 768).

Such “independent claims are instead evaluated endthe Colorado
Riverdoctring” Scotts Cq.688 F.3d at 1158 (citingnodgrassl47 F.3d at 1167), pursug
to which a federal court may stay a federal action in favor of a related steéeging bn

considerationsf ‘[ w]isejudicial administration, giving regard to conservation of judi

resources and comprehensive disposition of litigdtio@olo. River Water Conservation

Dist. v. United State124 U.S. 800, 817 (197§yuoting Kerotest Mfg. Co. v. ©-Two
Fire Equip Co, 342 U.S. 180, 183 (1992)“To decide whether a particular case pres
the exceptional circumstances that warra@bkorado Riverstay or dismissal, the distri
court must carefully considetboth the obligation to exercise jurisdiction and
combination of factors counseling against that exertisB.R. St. & Co. Inc. v. Trans
Ins. Co, 656 F.3d 966, 978 (9th Cir. 201(huotingColo. River, 424 U.S. at 818 The
Ninth Circuit has fecognized eight factors for assessing the appropriateha&olorado
River stay or dismissalf1) which court first assumed jurisdiction over any propert
stake; (2) the inconvenience of the federal forum; (3) the desire to avoid pieg
litigation; (4) the order in which the forums obtained jurisdiGti@) whether federal lay
or state law provides the rule of decision on the mer{®}; whether the state col
proceedings can adequately protect the rights of the federal litigants; (7) the desire
forum shopping; and (8) whether the state cptoteedings will resolve all issues bef
the federal court. Id. at 978-89 (footnote omitted) (citinglolderv. Holder, 305 F.3d 854
870 (9th Cir. 2002)).
ANALYSIS

The NSCA requests that the Court “dismiss[], or, in the alternative, stay][] this
pending resolution of the underlying . . . [State Lawsuit] and [Federal Lawsuit]” pu
to Brillhart, 316 U.S. 491, anilontrose Chemical Corporation v. Superior CouitCal.
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b Of tl

avoic

Nt

cial

ents
ct
the

P.

y at
ceme
U
Irt

to av

Dre

actiol

rsuar




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

4th 287 (1993). Not. of Moat 1. Applying the proper precedents, however, the C
finds no justification to dismiss or stay this action.

First, the Court determines that the statutory requirements for diversityigtion
are met: National Casualty was incorporated in Wisconsin with its principal pl4

business in ArizonaeeCompl. I 1, while the NSCA was incorporated and has its prin

place of business in Coloraddd. § 2. National Casualty also alleges that “the amovalJnt in

controversy, including the potential t®®f defending and indemnifying the NSCA
regard to the Underlying Lawsuit, exceeds $75,000.Y 4. Consequently, the complg
diversity and statutory amount requirements are 18e&28 U.S.C. § 1332.

Second, the Court must determine whether National Casualty seeks
independent of its declaratory relief claims, thereby mandating federal jurisdigtoa
Court determines that it doedere,National Casualty seeks a declaration that it is ent
to reimbursement from the NSCA for a variety of costs, including “all Forensic An
Costs expended by National Casualty in the Federal Lawsuit,” Compl. 1 9; “all ar
incurred and paid, after the court’'s adiaf Issue Sanctions in the Federal Lawsuit
defend the NSCAgainst the claim for False Advertising under the Lanham Att{'21;
“all amounts incurred and paid to defend the NSCA against the claim for False $idgg
under Section 17500id.  26; “all amounts incurred and paid to defend the NSCA ag
the claim for Unfair Competition,id. § 31; “all amounts incurred and paid to defend
NSCA against the claim for Trade Libeid. § 36; and “all amounts incurred and paig
fund the prosecution of the State Lawsuit” § 50. Although styled as decatory relief
claims,National Casualty’s “request for reimbursement is independent of the requ
declaratory relief. SeeUnited Nat. Ins. Co. v. R&D Latex Cor@242 F.3d 1102, 111
(9th Cir. 2001). Accordingly, federal jurisdiction is mandatory and the CourtDitNY
the NSCA's request for dismiss@ee, e.gid. at 1115see also Hanover Ins. Co. v. Pow
Acad. of Hair Design, In¢174 F. Supp. 3d 1231, 1235 (S.D. Cal. 2016)

Third, the Court must determine whether the NSIG&S presented “exceptior

circumstances” such that a stay is permissible und€dlwado Rivedoctrine. See, e.g
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Vasquez v. Rackaucka&34 F.3d 1025, 1040 (9th Ci013) The Court determines th
the NSCA has not.To reiterate, the Ninth Ciuit has enumerated eightctars for
assessing the appropriateness of a stay und@ualloeado Riverdoctrine:

(1) [W]hich court first assumed jurisdiction over any property at
stake; (2) the inconvenience of the federal forum; (3) the desire
to avoid piecemeal litigation; (4) the order in which the forums
obtained jurisdiction; (5) whether federal law or state law
provides he rule of decision on the merits; (6) whether the state
court proceeding can adequately protect the rights of the federal
litigants; (7) the desire to avoid forum shopping; and (8) whether
the state court proceedings will resolve all issues before the
federal court.

RR. Street656 F.3d at 979 (citinglolder, 305 F.3cat870). “[A]ny doubt as to whethe
a factor exists should be resolved against a stialy.”

“The first two factors are irrelevant here because the dispute does not ianyp

property and both forums are located in San DieggeeHanover Ins. Cq.174 F. Supp.

3dat 1236.
As for the third factor, “[ppcemeal litigation occurs when different tribun
consider the same issuthereby duplicating efforts and possibly reaching diffe

results.” R.R.St, 656 F.3d at 97@quoting Am. Int’l Underwriters (Philippines), Inc. \
Cont'l Ins. Co, 843 F.2d 1253, 1258 (9th Cir. 1988)RBut “[tfhe mere possibility O
piecemeal litigation does not constitute an exceptional circumstalicéciting Travelers
Indem. Co. v. Madonn®14 F.2d 1364, 1369 (9th Cir. 1990})nstead, the case mu
raise a $pecial concern about piecemeal litigation,: which can be remedied by stayi
or dismissing the federal proceedindd. (QuotingTravelers Indem. Cp914 F.2d at 136¢
(citing Moses H. Conel60 U.S. at 26821).

Here, he Court concludes that there is mmal risk of piecemeal litigationThe
NSCA argues that, “[t]Jo grant the relief requested by National Casualty, this Gaud
necessarily have to determin@ot based on supposed discovery violations, but bas

actual contested factsthat the NSCA acted intentionally and knowingly published f

10
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materials,” which is “at the center of the State and Federal Lawsuits.” Mot. at 11. N
Casualty’s Complaint, however, makes clear that it is seeking a determibasednly
on the issue sanctiommposed by the Court in the Federal Lawsuit: among other th
National Casualty seeks a declaration that “[t]he Issue Baratstablish that the NSO
knowingly published false material about CrossFit” and “[t]he Issue Sanctions es
that the NSCA intended to disparage CrossFit through the publication of false mg
SeeCompl. Prayer 1 213. The Court therefore agrees with National Casualty thay,

ation

ings,
A
tablis
teria
[0]

relying on the determinatior@readymade by the district court, National Casualty does

not seek to prove (and in fact cannot impact or change) CrossFit's claims aga
NSCA” Opp’n at 22 (emphasis in origl).

Even if that were not the case, the odds that the NSCA will be litigating the tr
falsity of its statements about CrossFit is remote in both the State and Federal Ldw;
the State Lawsuit, the NSCA alleged that Crossieitle several false statements abou
NSCA, including that the NSCA had made knowingly false claims about Crosséj
e.g, Declaration of Genevieve M. Ruch in Support of Motion (“Ruch Decl.”), ECF N
4, Ex.C 11 1216, as alleged in the Federawsuit. SeeRuch Decl. Ex. B {1 3463;
Ruch Decl. Ex. D {1 18&5. It is conceivable that CrossFit middveraisal the truth of

its allegedly false statements as a defense, thereby leading the Superior Courtés

whether the NSCA had knowinglyade false claims about CrossHtt the NSCA has

voluntarily dismissed the State Lawsuit and the Discovery Referee has recommen

the Superior Cournot vacate the dismissalSeeDeclaration of Genevieve M. Ruch |i
Support of Reply (“Ruch Reply Decl.”), ECF No.-20Ex. A. Although lhe Superiof

Court has yet to rule on the Discovery Referee’s recommenddtagpears unlikely the
the NSCA will be litigating the issue of whether it knowingly made false statements
CrossFit in the State Lgation.

It is also unlikely that the NSCA will be litigating this issue in the Federal Law
in which CrossFit alleges that the NSCA knowingly made false statements about C
See generalljRuch Decl. Ex. D. On May 26, 2017, the Court imposedwuarissue an

11
18CV-1292 JLS KSC)

nst t

uth o
SUits.
[ the

t,
0.9

cons

ded t

1

abot

Suit,

rossk




© 00 N oo 0o b W N B

N NN RN N NDNNNRNRRR R R B R R R
0o ~NI O 00O DD N =R O O 00O N O (10D 0O N OEeO

adverse inference sanctioios the NSCA'’s discovery miscondyseeCompl. 11 26-27,
30, including that [i]t is taken as established that the NSCA made the false stater]
the Devor Study with the intention of disparaging CrossFit and thereby driving cong
to the NSCA” and [i] t is taken as established that the NSCA was aware of the mislg
nature of the Erratum.” Compl. Ex. C at 12. Although the NSCA sought reconsid¢
of the issue sanctionseeCompl. 1 31, its request was deni&ee idf] 32;see als@€Compl.
Ex. D, ECF No. 15. Consequently, should the Federal Lawsuit proceed to trial, the N
will not be litigating these issues, which are now “taken as establisi@EeCompl. Ex.
C at 12. Although the NSChas declared its intention to appeal the Onhgrosing the
sanctions see, e.g.Mot. at 16, any appeal would necessarily address the proprif
iImposing the sanctions, not whether the NSCA knowingly made false statement
CrossFit. It therefore seems unlikely that the NSCA will be litigating that issue

Federal Lawsuit. Because each case involves different legal issues, resolution of th

[and Federal Lawsuits] will not affect the Court’s decision in this "catbes factor

thereforeweighs against granting a stagee Hanover Ins. Cal74 F. Supp. 3d at 1237.

Turning to the fourth factoit is clear that the Federal Lawsuit was filed first,
State Lawsuit was filed second, and the instant action was filed last priButity should
not be measured exclusively by which complaint was filed first, but rather in terms ¢
much progress has been made in.theactions” Moses H. Cone460 U.Sat21. Here,
it is clear thaimore progress has been madehi@ Federal and Seatlawsuits, meanin
this factors weighs in favor tfie NSCAs requested staySee, e.gColo. River 424 U.S|
at 820.

Regarding the fifth factofthe presence of state law issues weighs in favor of &
only in rare circumstancésHanover Ins. Cq.174 F. Supp. 3d at 1237 (citihjoses H
Cone 460 U.Sat25-26; R.R. St 656 F.3d at 980 “As with most insurance covera
disputes, state law provides the rules of decidiene. SeeR.R. St.656 F.3d at 980. Bl
“[b] ecausehe cases here involvmutine issues of state law, .this factor does not weig
against jurisdictiori. Id. at 986-81 (citingTravelers Indem. Cp914 F.2dat 1370).
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As to the sixth factor,[a] district court may not stay or dismiss the fedq
proceeding if the state proceeding cannot adequately protect the rights of thé
litigants” Id. at 981. Plaintiff in this case is not a party to the State [or Federal Law
and the issues presented lmstcase-the scope of Plaintif§ insurase policy—are not
addressed in the Stdier Federal Lawsuit] See Hanover Ins. Col74 F. Supp. 3d :
1237. ‘Therefore[National Casualty] cannot be adequately protected by the state
[or prior federal]proceeding, and this factor weighs agagrsinting a stay. See id.

With respect to the seventh factdjf] orum shopping refers to the practice
choosing the most favorable jurisdiction or court in which a claim might be hdaldat
981 (citing Blacks Law Dictionary 726 (9th ed. 2009)T.he Ninth Circuit has indicate
that aColorado Riveistay may be appropriate “when it [i]s readily apparent that the fe
plaintiff was engaged in forum shoppindd. (citing Nakash v. Marciand882 F.2d 1411
1417 (9th Cir. 1989)Am. Int'l Underwiters, 843 F.2d at 125%6). “Here, althoug}
Plaintiff chose federal court over state court, nothing suggests that the arasamads
because federal court would provide a more favorable jurisdiction than state
Hanover Ins. CqQ.174 F. Supp. 3dt 1238. Accordingly, this factor weighs against a g

Finally, “the existence of a substantial doubt as to whether the state proceedi
resolve the federal action precludeSa@orado Riveistay or dismissal.’R.R.St, 656 F.3d
at 982 (internal quotation marks omitted) (quotgith v. Cent. Ariz. Water Conservat
Dist., 418 F.3d 1028, 1033 (9th Cir. 2005)). “The Plaintiff in this case is not a party
State[or Federal Lawsuits] Moreover, the outcome of the State [and Federal Ladsis
will not necessarily resolve the instant action because each case involves diégat
iIssues. SeeHanover Ins. Cq.174 F. Supp. 3d at 1238. Consequently, “resolution @
State[or Federal Lawsuitvill not necessarily resolve the issueghe instant actidr . .
. weigh[ing] against grantinfthe NSCAs] motion to stay. See id.

Because the balance of tBelorado Riverfactors weighs against staying this c
pending resolution of the State or Federal Laws$it,Court determines thttere are ne

“exceptional circumstancesuch that the Court should disregard its “virtually unflagg
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obligation” to exercise its jurisidctiorSee, e.gArctic Zero, Inc. v. Aspen Hills, Ind\o.
17-CV-00459AJB-JMA, 2017 WL 5569850, at *10 (S.D. Cal. Nov. 20, 20Bgnnett v

Forbes No. 17CV464MMA (KSC), 2017 WL 4557215, at *5 (S.D. Cal. Oct. 12, 201

Nautilus Ins. Co. v. Day to Day Fashion, Indo. CV 1701649 AFM, 2017 WL 5643181
at *3 (C.D. Cal. Aug. 8, 2017Jackson Nat'l Life Ins. Co.¥easerNo. CV162193 PSQG
(AJWX), 2016 WL 10907058, at *4 (C.D. Cal. June 29, 20H3nover Ins. Cq.174 F.
Supp. 3d at 1238 ransam. Life Ins. Co. v. JuriiNo. C 1401881 LB, 2015 WL 35571
at *8 (N.D. Cal. Jan. 27, 2015Accordingly, the NSCA’'dMotion isDENIED.
CONCLUSION
In light of the foregoing, the CouBIENIES the NSCAs Motion (ECF No. 9).
IT1S SO ORDERED.

4

on. Janis L. Sammartino
United States District Judge

Dated: February 11, 2019
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