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County of San Diego et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

A.B., a minor, individually and as
successor in interest to decedent,
Kristopher Birtcher, by and through her
Guardian ad Litem, Ryan Birtcher,
MICHAEL BIRTCHER, individually; and
CATHERINE BIRTCHER, individually

Plaintiffs,
V.

COUNTY OF SAN DIEGO; SAN
DIEGO SHERIFF'S DEPARTMENT,;
WILLIAM D. GORE, Sheriff; DREW
BEATTY: ADRIAN CARRILLO:;
ROLAND GARZA:; JOSEPH
KODADEK; JOHN ROBLEDO:; SCOTT
ROSSALL; FRANK STALZER; SCOTT
WINTER: and DOES 110, inclusive

Defendans.

Do
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ORDER GRANTING IN PART AND
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[Doc. No. 50]

ORDER DENYING PLAINTIFFS’
DAUBERT MOTION; AND

[Doc. No. 51]
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DAUBERT MOTION
[Doc. No. 52
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Plaintiffs A.B., successor in interest tiecedent, Kristopher Birtcher
(“Kristopher”), by and through her Guardian ad Litem, Ryan Birtcherwell as
Catherine Birtcher and Michael Birtcher (collectivelR]&dintiffs’) bring this civil rights
action against the County of San Diego, the San Dadwwiff's Department, Sheriff
William D. Gore, andnultiple individualSan Diego County Sheriff's deputies

(collectively, “Defendants”), alleging constitutional violations arising out of Kristopher’s

death on October 14, 201%eeDoc. No. 1. The partis have filed crossotions for
summary judgment and relatedly move to exclude certain opinions proffeezthy
other’s retained expertsSeeDoc. Nos. 4447, 4954. As relevant here, Plaintiffs mov
to exclude certain opinions proffered bgfendantsexperts, Jeffrey Martin (“Martin”),
Dr. Gary Vilke (“Dr. Vilke”), Dr. Binh Ly (“Dr. Ly”), and Dr. Matthew Steiner ©r.
Steiner”) SeeDoc. Nos49, 50, 51, 52 For the reasons set forth below, the Court
GRANTS IN PART andDENIES IN PART Plaintiffs’ motions
1. Legal Standard

Rule 702 of the Federal Rules of Evidence provides that expert opinion evidg
admissible if: “(a) the expert’s scientific, technical, or other speciaknetledge will
help the trier of fact to understand the evidence or to determine a fact in issue; (b)
testimony is based on sufficient facts or data; (c) the testimony is the product of rel
principles and methods; and (d) the expert has reliably applied the principles and n
to the facts othe cae.” Fed. R. Evid. 702. The proponent of the expert opinion bez
the burden of establishing qualification, reliability, and helpfulness by a prepondera
the evidence Daubertv. Merrell Dow Pharmaceuticals, IncG09 U.S579, 592 & n.10
(1993) Expertopinion testimony is reliable if has a “basis in the knowledge and
experience of [the relevant] disciplineld. at592-93 (“knowledge” requires more than

subjective belief or an unsupportggeculationit requires an appropriate level of

1 The Court will address DefendanBaubertmotions and the parties’ summary judgment motions in

separate written rulings.
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validation). As the Ninth Circuihasexplained:

UnderDaubertand its progeny, includinaubertll, a district court’s inquiry

into admissibility is a flexible oneAlaska ReniA-Car, Inc. v. Avis Budget
Grp., Inc, 738 F.3d 960, 969 (9th Cir. 2013 evaluating proffered expert
testimony, the trial court is “a gatekeeper, not a fact findérimiano v.
Cook 598 F.3d 558, 565 (9th Cir. 2010) (citation and quotation marks
omitted).

“[T]he trial court must assure that the expert testimony ‘bats @n a reliable
foundation and is relevant to the task at handd’’ at 564 (quotinddaubert

v. Merrell Dow Pharmaceuticals, Inc509 U.S579,597 (1993). “Expert
opinion testimony is relevant if the knowledge underlying it has a valid
connection to the pertinent inquiry. And it is reliable if the knowledge
underlying it has a reliable basis in the knowledge and experience of the
relevant discipline.” Id. at 565 (citation and internal quotation marks
omitted). “Shaky but admissible evidence is e attacked by cross
examination, contrary evidence, and attention to the burden of proof, not
exclusion.” Id. at 564 (citation omitted). The judge is “supposed to screen
the jury from unreliable nonsense opinions, but not exclude opinions merely
becaus they are impeachableAlaska RenrA-Car, 738 F.3d at 969. Simply

put, “[t]he district court is not tasked with deciding whether the expaghs

or wrong, just whether his testimony has substance such that it would be
helpful to a jury.”ld. at 96970.

City of Pomona v. SQM N. Am. Carp50 F.3d 1036, 10424 (9th Cir. 2014).

“Challenges that go to the weight of the evidence are within the province of a fact f

not a trial court judge. A district court should not make credibility determinations th

are reserved for the jury.ld. at 1044.
2. Discussion

a. Plaintiffs Motion to Exclude Certain Opinions Proffered bgffreyMartin

Plaintiffs move to exclude the following categories of opinions proffered by
Defendantspolice practicegxpert, Jeffrey Martin: (1) opinions about what video
recordings depict or what actually oc@dduring the deputies’ interactions with the
decedent, Kristophg(2) foundational opinions regarding the use of digital video

evidence in officeinvolved incidents; (3) medical opinions; (4) medical opinions
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disguised as training opinions; (5) legginions; and (6) opinions regarding the stateg
mind of the individual defendants aKdistopher SeeDoc. No. 491 (“Martin Daubert)
at 1. Defendants filed an oppositigboc. No. 68 (“Martin Opp.”))to which Plaintiffs
replied. Doc. No. 79 (“Martin Reply”).

I. Opinions Regarding What Videos Depict or What Occuyrred

Foundational Opinions, and States of Mind Opinions

First, Plaintiffs argue that Martig’expertreports contain opinions that should be

excluded as unhelpful to the jury and unreliable because they concern what is dep
video recorthgs and what actually happened during the incident in quesBeaMartin
Daubertat 23. Second, Plaintiffs argue that Martin’s foundational opiniames
unhelpfuland intrude on the jury’s province of weighing credibili§ee idat 4. Third,
Plaintiffs assert that Martin’s opinions about the states of mind of the indinddpaty
defendantghereinafter, deputies”) andristophershould be excluded as irrelevant an
unreliable. See id at 8. Defendants resporttiat Martin’s opinions are appropriate
because they lay out the factual bases for Martin’s opinions as a police practices €

SeeMartin Opp.at 23. Therefore, according to Defendants, Martin “should be perm

to identify and discuss scenes in video footage that are important to his analysis . | ..

Martin Opp. at 3.

First,the Court finds that Martirs allowed to testify as to his observations that
form the basis for his conclusions, but the testimony may not amount to instructing
jury as to what actually took place during the incident. Plaintiffs’ challenge here pr
a fine line that Defendants must draw in eliciting tastny from Martin. On one hand,

would be unhelpful to the jury for Martin simply to take the witness stand and recot

observations from the video evidence, since the jury is no less capable of viewing {

evidence and drawing their own conclusio@ the other hand, it would be odd for
Martin to present his ultimate conclusions in a vacwithout explaining how he
reached those conclusions. Rather, the proper approach is to allow Martin to expl:

basis for his opinions, which will undoubtedly be informed by his observations of th
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video evidence:[T]he disclosure ofsuch]basis evidence can help the factfinder
understand the expertllsought process and determine what weight to give to the ex
opinion” Williams v. lllinois 567 U.S50, 78 (2012). Thus, the Court recognizes
Plaintiffs are correct that Martin’s testimony regarding his mere observations drawi
the video evidence would be unhelpful to the jury. However, Martin’s testimony
regardingwvhathe gathered from the videsvidence, and how he applied his
methodology to form his ultimate conclusions, would be helpful to the jury. In this |
scenario, Plaintiffs’ concerns that the jury will simply accept Martin’s views of the
evidence could be addressed on cmsamindion by identifying any infirmities in the
basis for Martin’s conclusions.

The cases relied upon by Plaintiffs are inapposite. In their moving papers,
Plaintiffs rely on cases involving an audio/video expert who testified beyond the sc
the methodlogy involved for making modifications to tleeidence at issue in those
cases.Seelee v. Andersqr616 F.3d 803, 8689 (8th Cir. 2010)Zeen v. County of
SonomaNo. 17~CV-02056,2018 WL 3769867, at *2 (N.D. Cal. Aug. 9, 201Bxm v.
City of San JoséNo. 14CV-00877,2015 WL, 6954967, at *2 (N.D. Cal. Nov. 10, 201
Moreover, the additional cases cited in Plaintiffs’ reply are similarly unpersuasive g
upon close examination, have distinguishing factors that demonstrate why Martin g
be allowed to provide the basis for his ultimate conclusions. For examfBleerrod v.
McHugh the court had before it an issue in which two experts proffered testimony 3
the “proper interpretation” of video evidence. 334 F. Supp. 3d 219, 271 (D.D.C. 2(¢
The court’s exclusion of such testimony does not persuai€adbrt to rulesimilarly
because the dispute hatees not concern an expert opinion as to the proper
interpretation of the video evidence. Martin may proffer no such opinion, but he m

testify as tchis observations that formed the basis of his conclusiosnilarly, in

2 The Court reminds Plaintiffhat a limiting instruction will also be availaliie alleviate their concern
about a possiblmtrusion on the jury’$actfinding responsibility. See, e.gNinth Circuit Committee
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Barnes v. City of Pasadepie court excluded an expert declaration proffering an
opinion that “enhanced photographs show the presence of ai§onI0CV-00470,
2011 WL 13143536, at *3 (C.D. Cal. May 5, 20{éXplaining that “[w]hat a photograg
depicts is readily visible to a lay person and is not a proper subject of expert testim
(citing Fed. R. Evid. 702). Agaiwhile Martinmaynot proffer an opinion as to the
proper interpretation of a video or photograpé may discussévideo evidencén so
far as it formghe basis for his ultimate conclusions and opiniofiee members of the
jury will certainly be able to view the video evidence dnawtheir ownconclusiors,
which may or may not overlap with Martin’s observations and affect the weight the;
assign to Martin’s conclusions.

Second, Plaintiffs challenge Martin’s “foundational” opiniori&aintiffs provide
one example: Martin opines that “digital video evidence does not necessarily reflec
reasonable officers’ perspectives,” and “fail[s] to accurately represent the fears, en
and stressors that might be affecting an officer’s reasonable perceptions and decis
making.” MartinDaubertat 4 (citing Doc. No. 42, Ex. D at 56). Plaintiffs contend
thatsuch testimony improperly “instruct[s] the jury on how to weigh conflicting
evidence.”ld. However, Plaintiffs do not accurately characterize Martin’s opinion h
as a review ohis report shows that Martin is drawing on his expertise as a police
practices rpertin an attempto provide the jury with thperspective of a reasonable
officer. SeeDoc. No. 492, Ex. D at 5 (“[T]he use of digital video evidence must be g
into prgoer perspective.”). Thus, to assist the jury in its-fancting function, Martin
discusses the “basic limitations of video evidence,” given that a “consideration[] in
evaluating peace officers’ force responses is that‘theymust be judged from the

perspective of a reasonable officer on the scene.” Accordingly, the Court will not

on ModelCivil Jury InstructionsManual of ModelCivil Jury Instruction for the District Courts of the
Ninth Circuit, § 1.11(2017).
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exclude such foundational opinions, as they do not infringe on the jury’s role of
determining credibility.

Lastly, Plaintiffs argue that the Court should exclivtietin’s discussions of the
subjective intent oKristopher and the deputies’ subjective beliefs or motivations, as
irrelevant and improper expert opinion eviden&eeMartin Daubertat4. Defendants
appear to argue that such discussions, like Martin’s observations of the video evid
form the basis for his opinion§SeeMartin Opp. at 12. Plaintiffs are correct that exper
testimony on one’s subjective state of mind and nestare impermissibleSeeAya
Healthcare Servs., Inc. v. AMN Healthcare, JiNn. 17CV-205 2020 WL 2553181, at
*5 (S.D. Cal. May 20, 2020) (expert opiniotn the intent, motives, or states of mind
corporations, regulatory agencies and others have no basis in any relevant body o
knowledge or expertise.”) (internal quotatia@rmsl citations omitted)The reason is
because such testimony “has ‘no basis in any relevant body of knowledge or expel
Id. at *6 (quotingStone Brewing Co., LLC v. MillerCoors LL.8o. 18CV-331, 2020
WL 907060, at *4 (S.D. Cal. Feb. 25, 2020plaintiffs cite severaéxamples indicating
that Martinintends impermissiblyo opineon the states of mind and motives of
Kristopherand the deputies based on “inferences that [he] would draw from watchil
videos . . ..” MartirDaubertat 89; Doc.No. 492, Ex. F at 3132. Such testimony has
no basis in any relevant body of knowledge or expertise and is therefore inadmissi

In sum, for the reasons discussed above, the GRWNTS Plaintiffs’ motion to
exclude Martin’s opinions on the states of mind and motivé&Ssistopherand the
deputies. However, the ColENIES Plaintiffs’ motion to exclude Martin’s
observation®f the video evidence that form the basis for his conclusions and his
“foundational” opinions.

ii. Medical Opinions

Plaintiffs further seek to exclude what they identify as impermissible medical

opinions, including those disguised as training opinidseMartin Daubertat 47,

Defendantgontend that “Martin, a sufficiently qualified police practices expert, shol
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be allowed tapine on what medical training deputies receive and/or what medical
knowledge a weltraineddeputy is expected to possess.” Martin Opp. (attihg
Arrington v. City of Los Angeleblo. 15-CV-03759 2017 WL 10543403, at *7 (C.D.
Cal. 2017).

The Courtfinds that Defendants have failed to carry their burden to demonstr
a preponderance of the evidence that the medatatied opinions proffered by Martin g
admissible. While it is true that Martin may opine on the medical training received
medcal knowledge possessed by a reasonable deputy, the opinions identified by
Plaintiffs go well beyond these topicSeeMartin Reply 56. First, Martin’s opinions
about the “worst injury that Mr. Birtcher sustainé@oc. No. 492, Ex. D at 21) or the
cause of a “fracture to Deputy Robledo’s rigirig finger” (id. at 12, 21)ear no relation
to the medical training received or medical knowledge possessed by a reasonable
Similarly, Defendants fail to establish thediability of Martin’s opinionon
methanphetamine causing pupils to constrict. It is unclear to the @detherMartin is

drawing on his expertisa police practice Martin fails to state whether his experienc

ate b

or

depL

e

forms the basis for these opinions, or whether another source of specialized knowledge

does. Plaintiffs correctly point out that Martin vaguely describes the basis for his o
on pupil constriction as melly something that “some peace officers understaihdl. at
30. Contrary to Defendants’ suggestibfartin’s opinion here does not speak to the
training or knowledge that a “welfained deputy” is expected to receive or poss8eg
Martin Opp. at 4.Nor doDefendants attempt in their opposition to demonstrate whe
this opinion is reliable.

On the other hand, however, Martin’s opintbata person’s ability to yell is an
“indication to a trained and reasonable deputy” Kradtopherwas “able tcadequately
ventilate” GeeDoc. No. 492, Ex. D at 26)appears to be based on his qualifications §
police practices expert. The distinction between this opinion and Martin’s opinion ¢
pupil constriction is that here, he indicates that a “trained-@ssbnable deputy” would

understand, based on their training, that a person can adequately ventilate if she ¢
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The opinion is permissible on this bastsf. Arrington v. City of Los AngeleBlo. 15
CV-03759, 2017 WL 10543403, at *7 (C.D. Cal. 201 Bg5ed on [police practices
expert'd training, . . . he may testify regarding the Los AngeRsice Department’s
practices for handling individuals who appear to be mentaiyell.”).

As for Matrtin’s opinions regardingthat Plaintiffs identify asthe weight of
medical research and literatyrthe Court finds the discussion to be admissipfartin
Reply at 6 (citing Doc. No. 49, Ex. D at 27 & nn. 4@2). A review of the pertinent
portion of Martin’s report shows that the passages identifideldintiffs form the basis

for Martin’s ultimate opinion, that “[n]Jone of the deputies acted in a manner that wo

uld

cause them, or other . . . reasonable peace officers, to reasonably foresee . . . theif . . .

actions in restraining Mr. Birtcher, increadéd danger to him . . ..Id. at 27. Plaintiffs
do not challenge Martin’s qualifications as a police practices expert, and Martin m3
draw on this expertise to point out a lack of support for the proposition that a deput
deadly force when she airtiee TASER at the chest arelal. Similarly, Martin may
draw on this same expertise to identify the support that exists for the proposition th
“contemporary [police] training is based on a considerable amount of scientific liter
that discredits theories that positioaaphyxia, weightorce on prone subjects, or
placing arrestees into prone positions, incredsesisk of death or serious injury to
them.” Id. Contrary to Plaintiffs’ suggestion, an expertise in the medical field is not
necessaryor Martin to be qualified to opine on these mattasause Martin is not
providing a medical mnion. Rather, Martiimay refer taanyresearch and literature
supporting his discussion of the pertinent police practi¢éese bases for Martin’s
ultimate opinion on the foreseeability of increased danger fall squarely within his
gualification as a police practices expert.

In sum, the CourGRANTS IN PART Plaintiffs’ motion to exclude Martin’s
medicalrelated opinions identified above. However, the COENIES Plaintiffs’
motion with respect to Martin’s opiniomms Kristophets ability to breathe antthe

weight of medical research and literature.” Martin Reply at 6 (citing Doc. NB, ES.
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D at 27 & nn. 4042).
lii. Legal Opinions

Lastly, Plaintiffs move to exclude Martin’s opinions regarding “what degree of

force a peace officer is legally entitled to’uaed “whether the deputies followed clear

eshblished law. Martin Daubertat 73 Defendants resporttiat Plaintiffs
mischaracterig the latter opinion and are wrong as to the propriety of the former op
SeeMartin Opp. at 56.

“Though expert testimony is appropriate where ‘scientific, technical, or other

specialized knowledge will assist the triefatt,” expert testimonyansisting of legal

conclusons is generally inappropriateCFM Commc’'ns, LLC v. Mitts Telecasting Co,

424 F. Supp. 2d 1229, 1233 (E.D. Cal. 20@fjotingAguilar v. Int’l Longshoremes’
Union Local # 10966 F.2d 443, 447 (9th Ci©92) (upholdinglistrict court’s exclusion
of expert legal opinion as “utterly unhelpful’)UnderFederal Rule of Evidencé&4(a),
“testimony in the form of an opinion or inference otherwise admissible is not
objectionable because it embraces an ultimate issue taided®y the trier of fact.”
Althoughunder this rule, expert witnesses can testify to the ultimate issue to be def
by the jury, they may not testify to legal conclusions that aretwiteed with the
ultimate issue.See Nationwide Transp. Fin. v. Cass Info.,$&3 F.3d 1051, 1058 (9t

<

inion

cided

—4

Cir. 2008) (“Resolving doubtful questions of law is the distinct and exclusive province of

the trial judgé) (quoting United States v. Weitzenh@6 F.3d 1275, 1287 (9th

Cir.1993). “An expert witness therefore cannot offer testimony as to the reasonab
of an officer’s actions and whether his use of force was appropriate under the factg
case.” Sanchez v. JiletNo.10-CV-9384, 2012 WL 13005996, at *31 (C.D. Cal. June
2012)(citing Tubar v. Clift No. 05-CV-1154 2009 WL 1325952, *3 (W.D. Wash. May

3 Plaintiffs also moved to exclude Martin’s opinion that the “relative culpabitigtbngs to Kristopher
due to his prior drug useSeed. (citing Doc. No. 492 at 31:3139). However, this issue is moot, as
Defendants represent that they “will not be asking Martin to assign legaltyi@bipability in this case
and agree that eliciting such expert testimony would be inappropriate.” Martin Gpm. &t
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12, 2009) (holding that a police practices expert was precluded from offering an op
as to whether an officer had “probable cause” to believe he was in imminent dangq
whether he actetlinconstitutionally,” and whether his use of force was objectively
unreasonable, as these were conclusionsetnimg ultimate issues of lawpee also
Shirar v. GuerrerpNo.1-CV-3906 2017 WL 6001270, at *5 (C.D. Cal. Aug. 2, 2017
(“Police practicesx@erts may only testify as to whether an action conformed with a
reasonable standard of practice, not whether the particular officer’s action was rea
under the specific circumstances he fabed.

First, he Court finds that Martin'spinions are imgrmissible to the extent they
purport to establish the conduct at issue Wasaccordance with the law” aonsistent
with “clearly established law Plaintiffs cite several examples of such opinioSgee
Martin Daubertat7 (citingDoc. No, 492, Ex. Dat 9:1214,*18:47, 19:15, 28:47).
These opinions impermissibddress ultimate issues of law: (1) whether the condug
issue was lawfulseeDoc. No. 492, Ex. D at 9 (“Each of the deputies acted in a man
that indicated their responses . . ravim accordance with the law.”); and (#hether the
deputies’ conduct was in violation of clearly established law at the time the corahic
performed® Defendants’ argue that Martin’s refererioéclearly established law” is
permissible because Martin does not analyze case law, argue that the clearly esta

law was at the time, or “state that the deputies ‘followed’ such law.” Martin Opp. 5

4 The Court will not exclude the portion of Martin’s general opinion that “[taeuties were certified
as peace officers by California POST at the time of this incident and were pedgalistretionary
functions within the course and scope of their dutiéd.”at 9:16-18. This opinion bears on Martin’s
expertise in police pract by asserting the conduct at issue was in conformance with certain polig
standards, not crossing into impermissible testimony on an ultimate issue &davaltierra v. City of
Los Angeles99 F. Supp. 3d 1190, 1197 (C.D. Cal. 2015) (holding expert may opine on whether g
at issie was an appropriate use of force based on [his] expertise in POST and otheolegmesrit
standards”).

5 This latter ultimate issue bears on whether the deputies are entitled to qualifieditynmavhile the

former ssue bears on whether the deputies’ conduct was lawful, irrespective of thef igeakfied
immunity.
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argument is unpersuasive as it highlights a distinction without a difference. By opil
that the deputies conduct waarformedn accordance with that of a reasonable office
“aware of clearly established lansdeDoc. No. 492, Ex. D at 1819, 28),Martin’s
opiniors essentially tellhe jury that the deputies’ conduct was in accordance with cl
established law at the tinfeCf. Valtierra v. City of Los Angele99 F. Supp. 3d 1190,
1198 (C.D. Cal. 2015excluding an expert opinion as to whether “officers’ actions w

‘Objectively reasoable’ under the circumstances).

Second, the Court finds the remainder of the challenged opinions are admiss
Martin’s opinion—that “there is no scientific or legal support” for the proposition tha
officer converts intermediate force to deadly force when targeting the chest with a
TASER-does noamount to an impermissible legal conclusion on an ultimate issug
law. Rather, the opinion appears to be grounded in Martin’s expertise as a police
practices expert, as the opinion essentially teil the factfinder that he is not aware of
any literature supporting the proposition regarding deadly force. Plaintiffs’ remedy
such testimony is crossxamination aimed at discrediting the opinion.

In sum, as discussed above, the CGRANTS IN PART Plaintiffs’ motion to

exclude Martin’s “legal opinions” bearing on “clearly established law.” However, th

ning

-

carly

ere

jible.

[ an

» of

for

e

CourtDENIES the motion with respect to Martin’s opinion regarding a lack of literafure

on TASER being a deadly force measure. FurtheiCthetDENIES as moot the
motion to exclude Martin’s opinion on “relatively culpability,” since Defendants adm

“eliciting such expert testimony would be inappropriate.” Martin Opp. at 5, n. 4.
I

® Because Plaintiffs have voluntarily dismissed their unlawful detentionraest alaim $eeDoc. No.
54-6, Ex. BB at 4 of 4), the terms “reasol@gasuspicion” and “probable cause” no longer appear to |
ultimate issues of law in this case. To the extent Martin references “clearly establishetiilaw

opining on “reasonable suspicion” and “probatdeise” §eeDoc. No. 49-2, Ex. D at 18), the Gou

finds that even if the opinion does not address ultimate issues of law, it is excladadebigs probative

value is substantially outweighed by the risk of unfair prejudice to Plaintiffs and jury mmf&ee
Fed. R. Evid. 403. Martin’s opinion can achieve the same purpose without such risks by merely
referring to standard police practice or the perspective of a reasonable deputy.
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b. Plaintiffs’ Motion to Exclude Certain Opinions Proffered by Dr. Gditke

Plaintiffs move to exclude the following categories of opinions proffered by
Defendants’ medical expefdr. GaryVilke: (1) the spit sock used dfristopher did not
contribute to his deatl{2) there was no evidence the depufeaked to timely provide
medical assistancé€3) characterizations of the medical examiner’s conclusions abol
cause oKristopher's death (4) the deputies had a need to use force to re¥ratopher
because of “excited delirium syndrome” and thstraint was actually “protectiye(5)

Kristopherwas breathing adequately because he was able to yell and move to som

extent and (6) weight force applied Kristophets legs, shoulders, and upper back had

no significant effect on ventilationrSeeDoc. No. 501 (“Vilke Daubert) at 1.

It the

e

Defendants filed an opposition (Doc. No. 65 (“Vilke Opp.”)), to which Plaintiffs replied.

Doc. No. 80 (“Vilke Reply”).
I. Spit Sock

Plaintiffs argue thabr. Vilke's opinion—that the spit sock did not contribute to
Kristopher’'s death(hereinafter, “spit sock opinion3is unreliable because there is “to
large an analytical gap between” Dr. Vilke’s study on which he relies to form his op
and the facts of the casBeeVilke Daubertat 3. Defendants respond tiat Vilke's
opinion is reliable even without the study, and in any event, his reliance on the stuq
proper. SeeVilke Opp. at 13.

Plaintiffs’ argument is unavailingAs Defendants recogniz@r. Vilke does not
solely rely on his studio formthe basis for hispit sock opinion Dr. Vilke also bases
the @inion on: (1) the lack of clinical evidence th&istopher was unable to breathe
through the spit mask, (2) the absence of any “published medical support for the
proposition that a spit sodlas caused asphyxiation under any circumstance;” and (3

“his extensive background and experience as both a physician and expert, and his

knowledge of the current landscapith respect to the medical research and literature

regarding spit socks.Vilke Opp. at 12 (citing Doc. No. 5 at 12,17-18). Plaintiffs’

only response-that these additional bases for. Vilke’s spit sock opinion are
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“insufficient for such pseudscientific claim under Rule 702 (Vilke Reply at-lis
unpersuasive, as Plaintiffs cite not supporting authority. Rather, Plaintiffs’ argume
bear on the weight ddr. Vilke’s opinion, not its admissibility, and as such, they are
more appropriately reservéar vigorous crosexamination.SeePrimiano v. Cook598
F.3d 558, 5649th Cir. 2010) as amende('Shaky but admissible evidence is to be
attacked by crossxamination, contrary evidence, and attention to the burden of pro
not exclusion.”).

Accordingly, the CourDENIES Plaintiffs’ motion to exclud®r. Vilke’'s spit
sock opnion.

ii. Medical Assistance

Plaintiffs next argue thddr. Vilke's opinion—that there is “no evidence” the
deputies failed timely to provide medical assistaiheseinafter, “medical assistance
opinion”) —should be excluded as “an impermissible legal argument Vilké Daubert
at 5. Defendants respond that Plaintiffs are mischaractermyilke’s opinion, and

that insteadr. Vilke properly “analyzes the emergency medical assistance provide

Birtcher” and opines “that the deputies were appropriate in their delivering of medic

care ....” Vilke Opp. at 4 (citing Doc. No.-80at internal quotations omitted).
The Court finds that Dr. Vilke'snedical assistance opinion does not amount to
impermissible legal opinion. As Defendants point out, an expert opinion “is not
objectionable just because it embraces an ultimate issue.” Vilke Opitd fed. R.
Evid. 704(a)). The Court is not persuaded that Dr. Vilke’s medical assistanganapi

“a transparent legal conclusion,” as Plaintiffs contend (Vilke Reply at 1), merely be

Nts

of,

l to

al

an

caus

it references there purportedly being “no evidence” showing the deputies failed to timely

provide medical assistanceKoistopher. Doc. No. 5@, Ex. A atl2. This opinion bear
on the “objective reasonableness” standard applicable to Plaintiffs’ Fourth Amendn
claim (seeBorges v. City of EurekdNo. 15CV-00846 2017 WL 363212, at *6 (N.D.
Cal. Jan. 25, 201),)however, Dr. Vilke’'s medical assistancaropn does not instruct

the jury to find that the provision of medical assistandfis casavas objectively
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reasonableFurther, br the first time in their reply, Plaintiffs raise the argument that
Vilke is not qualified to provide this opiniorSeeVilke Reply at 22. This argument is
not only untimely, but it alsmisses the mark, &efendants have shown Dr. Vdks so
gualified, given his extensive experience in emergency medicine, the treatmenobf
hospital cardiac arrest, and the development of training for first responders (such g
in law enforcement) “when dealing with persons exhibiting symptoms of excited
delirium.” Doc. Na 50-2, Ex. Aat 17, 19Doc. No.69, Ex. Aat 3843.

Thus, the CourDENIES Plaintiffs’ motion to exclude Dr. Vilke's medical
assistance opinion.

lii. Medical Examiner’s Conclusions of Cause of Death

Plaintiffs also move to exclude Dr. Vilke’s opiniagreeind'with the medical
examiner that Mr. Birtcher died from suddemdiac arresdue to his methamphetaming
intoxication that ocurred while he was restrairiehereinafter, “medical examiner
opinion”). Vilke Daubertat5. Plaintiffs argue thddr. Vilke’s medical examiner
opinion is unreliable and unhelpful becauss actuallyinconsistentvith the medical
examiner’s conclusionsSeed. at 56. Defendantsespond that any inconsistencies
between Dr. Vilke’s medical examiner opinion and the medical examiner’s conclus
do not warrant exclusion, but rather any inconsistermaase explored through cress
examination.SeeVilke Opp. 56.

The Court agrees witRlaintiffs. The basis for Plaintiff position is that the
medical examiner (I)otedthe “immediate cause” of death was “sudden cardiac arre

while restrained,” and (2) listed “acute methamphetamine intoxication” as an “othel

significant condition[] contributing to death but not resulting in the underlying cause

death previously notgi.e., “sudden cardiac arrest while restrairiedoc. Na 50-2,
Exs.D, E. Defendantargue that Plaintiffspoint is belied by the medical examiner’s
finding that “acute methamphetamine intoxication” was a “significant condition[]
contributing to dedt. . ..” Vilke Opp. at 5 (quoting Doc. No. EDat 56). Defendants

are correct that Dr. Vilke’s opinion is consistent with this incomplete quotation of the
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medical examiner’s finding. However, there are agpects othis “opinion” that render
it appropriate for exclusiomsunhelpful to the jury. First, it is potentially misleading a
stated, since Dr. Vilke is agreeing with something that the medical examinetdid n
exactly find. Second, even if Dr. Vilke changed his opinion to adopt the pfiecises
of the medical examiner, this opinion would remain unhelpful to the jury, which will
able simply to eadand consider the medical examiner’s findings without Dr. Vilke’'s
assistance. Therefore, the COBRANTS Plaintiffs’ motion to exclude thmedical
examiner opinion.
Iv. Necessary and Protective Force

Next, Plaintiffs move to exclude Dr. Vilkeraedicalopinions regarding the force
the deputies used to restr&instopherdue to his exhibiting of excited delirium
symptoms, including the following (hereinafter, “necessary and protective force
opiniors’):

e “Mr. Birtcher was demonstrating clinical findings consistent with excited delir
syndrome (ExD¥pthat contributed to the need for the deputies to use force to
restrain him.”

¢ “And in the days before there were medications to treat these patients, the
mortality rate was reported at 75%.

o “EXDS places the individual at increased risk for sudden dgathiane . . ..”

e “Mr. Birtcher demonstrated a number of symptoms consistent with ExDS.

e “EXDS has a significant mortality rate and requires medical therapy to optimi
outcomes . . .."

e “Law enforcement’s role is to secure a scene and get a violagitaed or alterec
person safely restrained so that medical personnel can then perfasseasment
and initiate treatment as appropriate. Thus, the behavior exhibited by Mr. Bir
wasconsistent with ExDS from his methamphetamine use and required the
deputes to use force in ordén get him safely restrained in preparation for

medical evaluation by EMS.
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e “[T]he hobble restraint actually reduces and limits the ability of the restrained
individual to exert himself and produce lactic acid and consume oxsgdthus
would actually be protective compared to ongoing running and struggling usi
flexion and extension of the body’s large muscle groups.”

SeeVilke Daubertat 67 (citing Doc. No. 562, Ex. A at 1417). Plaintiffs take the
position that suclpinions arerrelevant, unhelpful to the jury, and “unreliable due to
utter lack of scientific basis.Td. at 7. Defendants resporttdat Plaintiffs mischaracteriz
Dr. Vilke’'s necessg and protective force opinignand in any event, the opin®ae
admissible given Dr. Vilke’'s uncontested qualifications and the relevance of the op
SeeVilke Opp. at 67.

First, the Court finds that Dr. Vilke's necessary and protective force opinions
relevant. The central issue in this case is whetlgedéiputies used excessive first in
their encounter witlikKristopher. Dr. Vilke’'s necessary and protective force opirsdiear
on whether the deputies’ use of force was reasonable in light of their observations
Kristopher exhibiting sign®f excited delrium syndrome. Thesgpinions meetthe low
bar for relevance under Federal Rule of Evidetk

Secondand similarly the Court finds thabr. Vilke's necessargand protective
force opiniors would be helpful to the jury. The members of the jury bdltasked with
evaluating whether the deputies’ use of force was objectively reasonable. Drs Vilkg
necessary and protective force opinions will provide the jury with helpful context ag
the actions of the deputies wharportedly observelristophers symptoms of excited
delirium syndrome. Plaintiffs argumenthat the deputies used such force “because
[Kristopher] was under the influence and/or resisting them,” not “because of excitec
delirium” —is insufficient. The undisputed facts thKtistopher was under the influenceg
of methamphetamine and resisting authority underscore the helpfulness as to Dr. \
necessary and protective force opinions providing context for evaluating the use of
here.

Lastly, the Court finds that Dr. Vilke’'s nessary and protective force opinions &
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reliable. “Because the Defendant has not challengedjtiadifications of Plaintiffs’
experts, the court focuses on the substance of Plaimgifi§fered expert testimony.”
Henricksenv. ConocoPhillips Co605 F.Supp.2d 1142155(E.D. Wash. 2009)Here,
the substance of tmeecessary and protectiepinions, which Defendants accurately
summarize, is essentially as follows: {1)e hobble restraint generallyan effective
tool that can decrease the chanmiesny suspect (whether or not they may be
experiencing excited delirium) ovexertingthemselves and (2 “law enforcement is
expected to ‘get @iolent or agitated or altered person safely restrained’ in order to g
medical personnéo then safelyevaluate them.” Vilke Opp. at®(citing Doc. No. 50
2, Ex. A at 14, 17§emphasis in original)Defendants are correct that these opinions
“explainwhyBirtcher may have been resisting as fiercely as he was and why thesslg
struggled to control him. ..” Id. at 7. Plaintiffs do notarguethat Dr. Vilke is

unqualified to givethese opinions, but rather the opini@me not based on sufficient

facts or dataSeeVilke Daubertat 7. Plaintiffs are incorrect. As discussed above, Dr.

Vilke has extensive experience in emergency medicine, the treatmentaiflmspital
cardiac arrest, and the development of training for first responders (such as those
enforcement) “when dealing with persons exhibiting symptoms of excited delirium.
Doc. Nos. 568 at 17, 19; 69, Ex. A at 383. Dr. Vilke may base his necessary and
protective force opinions on such experience, as well as the video evidence of the
deputies encounter wittKristopher, which he reviewedSeeDoc. No. 502, Ex. A at 2.

In sum, the CouDENIES Plaintiffs’ motion to exclude the necessary and
protective force opinions of Dr. Vilke.

v. Adequate Ability to Breathe

Plaintiffs further move to exclude Dr. Vilke*®pinion’ that Kristogher was not
having any difficulty ventilating because he could yell and move to some degree
(hereinafter, “ventilation opinion’)SeeVilke Daubertat 8 (citing Doc. No. 5@, Ex. A
at 7). Plaintiffs argue thathe opinionis unreliable Id. Defendants counter that

Plaintiffs are actually criticizing the factual bases for Dr. Vilke’s ultimate opitiat
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Kristopher did not die from positi@i asphyxia.SeeVilke Opp. at 8.

The Court agrees with Defendants. A review of the pertinent pasti®r.
Vilke’s expert report shows that the challenged portion is one pa&sign observation
made by Dr. Vilke in reviewing the evidence) for his opinion that “[tfstraining
process did not cause the sudden cardiac arrest and death [of] BieBirDoc. No.

50-2, Ex. A at 7.Plaintiffs’ attack on this baster Dr. Vilke's opinion isbetter made on

crossexamination, as they go to the credibility of the testimony, not its admissibility.

Seeln re REMEC Inc. Sec. Litig702 F. Supp. 2d 1202, 1219 (S.D. Cal. 2010)
Hangarter v. Provident Life & Acc. Ins. C&73 F.3d 998, 1017 at fn14 (9th 20Q04)
(“The factual basis of an expert opinion goes to the credibility of the testimorjpenot
admissibility, and it is up to the opposing partyekamine the factual basis for the
opinion in crossexamiration.”) (quotingChildren’s Broad. Corp. v. Walt Disney Co.
357 F.3d 860, 865 (8th Cir. 2004))Accordingly, the CourDENIES Plaintiffs’ motion
to exclude the ventilation opinion

vi. Effect of Weight Force

Lastly, Plaintiffs move to excludes unreliabldr. Vilke’s opinion that'the

weight force on Birtcher was not significant enough to cause asphyxia” (hereinafter

“weight force opinion”). VilkeDaubertat 8 (citing Doc. No. 5@ at 8. Defedants
respond that the opiniaa reliable as shown by Plaintiffs’ acknowledgment of the
research performed by Dr. Vilke regarding weight placed on subjectdawkl See
Vilke Opp. at 89.

The Court finds that Dr. Vilke's weight force opinion is rel@blAs Defendants
recognize, Plaintiffs admit that Dvilke performed research on the effect of weight
applied to subjects’ mithack. SeeVilke Daubertat 89. Yet, Plaintiffs’ challenge here
is grounded in the distinction between Dr. Vilke’s study on weight force applied to t
mid-back area of a subject, as opposed to the particular facts here involving faegh
applied to the legs, hips, shoulders, and upper b&ekVilke Daubertat 3-10.

Defendants correctly assert that “Rule 702 dussequire an expert to find a study

-19- 18cv154IMMA-LL

he



© 00 N oo 0o b W DN P

N NN N DNDNDNNNRRRRRRR R R R
M ~N O N W N B O O 0O ~N o 00N W N B O

linking the exact facts”; it only “require[s] the expdamonstrate a scientifically valid
basis for projecting the findings of a study to pineffered causal theory.Vilke Opp. at
9 (quotingHenricksen605 F.Supp.2d dt16465); see alsd’rimiang, 598 F.3dat 565,
as amended[T] he[Dauber{ inquiry must be flexible,” and especially so where “[p]e
reviewed scientific literature may be unavailable because the issue may be too pal
new, or of insufficiently broathterest, to be in the literaturég.”

Accordingly, Dr. Vilke's weight force opinion is reliable and therefore Plaintiff
motion to exclude it IDENIED.

c. Plaintiffs’ Motion to Exclude Certain Opinions Proffered by Dr. Binh

Plaintiffs move to exclude the opinion of Defendants’ emergency medicine an
toxicology expertDr. Binh Ly, that“[tlhe methamphetamine concentration detected |
Bitcher’s blood is highly typical of cases of severethamphetaminmtoxication
resulting in death and is in my opinion the cause of Kristopher Birtcher's sudden ca
death while he was restrained by deputi®oc. No. 511 (“Ly Daubert) at 1 (quoting
Doc. No. 512, Ex. A at 4) Defendants filed an opposition (Doc. No. 6&y Opp.”), to
which Plaintiffs replied. Doc. No. 81 (“LiReply”).

Plaintiffs argue thaDr. Ly’s opinionis irrelevant, unhelpful to the jury, and
unreliable SeelLy Daubertat 25. Defendantsounterthat Dr. Ly’sopinion ishelpful to
the jury and reliable based on his unchallenged expertise in toxicology and becaus
not necessary for Dr. Ly to rule out all other possible causes of dea¢hy Opp. at 2
5.

I. Toxicity Level

First, Plaintiffs move to exclude Dr. Ly’s opinion that “[t]he methamphetaming

concentrabn detected in Birtcher’s blood is highly typical of cases of severe
methamphetamine intoxication resulting in death” (hereinafter, “toxicity opinidry’).
Daubertat 1 (quotingdoc. No. 512, Ex. A at 4. Plaintiffs argue that this opinion “is
not suppaed by any reliable basis that was disclosed bgd yequired by Rule
26(a)(2)(B)’ Ly Daubertat 3. Defendants respond tiaintiffs’ complaint isof their
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own making since they failed tuestionDr. Ly during his deposition regardirige basis
of his toxicity opinion, and in any event, Plaintiffs’ own expert agreed with the toxic
opinion. Seely Opp. at 23.

The Ninth Circuit hagxplained that, if an expert did not conduct his or her ow

research, independent of the litigation,the subject of the testimony, the district cour

must determine whether there exists any “objective, verifiable evidence that the
testimony is based on ‘scientifically valid principlésDaubert v. Merrell Dow Pharms
Inc.,43 F.3d 1311, 131248 (9th Cir.1995). Here, becausk does not appear thBr. Ly
conducted his own independent researcthertoxicity levels of methamphetamjribe
Court will evaluate whether there existgjective and verifiable evidence of the validit)
of his theory.Experts may demonstrate the scientific validity of a theory or techniqu
showing that “the research and analysis supporting the proffered conclusions have
subjected to normal scientific scrutiny through peer review and publicatidnat 1318.
Alternatively, testifying experts may also show the validity of their theory by explaif
“precisely how [theexperts] went about reaching their conclusions and point[ing] to
some objective soureea learned treatise, the policy statement of a professional
association, a published article in a reputable scientific journal or the-ikeshow that
they have followed the scientific method, as it is practiced by (at least) a recognize
minority of scientists in their field.ld. at 1319.

Here, the issue is whethDr. Ly’s toxicity opinion is reliable when he did not
disclose thebasis for his opinion, biit is nevertheless supported by the testimony of
Plaintiffs’ own expert. The Court is not persuaded by Defendants’ argument that
Plaintiffs waived their righto challenge the toxicity opinion as baselgissply because
they did not make an explicit inquigtDr. Ly’s deposition. Rule 26(a)(2)(B) clearly
provides,nter alia, that an expert’s “reporhust contain . . . a complete statement of &
opinions thewitness will express and thasis and reasons for them . . ..” Fed. R. Civ.
P. 26(a)(2)(B) (emphasis added). As Plaintiffs argue, “Rule 26(a)(2) does not allowy

parties to cure deficient expert reports by supplementing them with later depositior
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testimay.” Ly Reply at 1 (quotingCiomber v. Cooperative Plu§27 F.3d 635, 642 (7t
Cir. 2008). Moreover, the burden is on Defendants to demonstrateliability of Dr.
Ly’s opinion. SeeDaubert 509 U.Sat 592 & n.10.“Contrary tojDefendants’]
argumnent, an opposing party is not required to file a motion to compel or depose th
expert in order to develop what her opinion is or the reasons for [her oginiank
Cent. European Indus. Dev. Cd427 B.R. 149, 158 (Bankr. N.D. Cal. 20@®8ixations
omitted).

The Court is, however, persuaded by Defendants’ argument that the testimo
Plaintiffs’ pathologyexpert, Dr. Omalu, supports Dr. Ly’s toxicity opinion. Dr. Omall
testified that “Birtcher had a methamphetamine level of 3.6 milligrams péniikech
“was within the toxic level.” Doc. No. 69, Ex. D at 156. When asked for the basis
opinion, Dr. Omalu could not provide one offhand, but testified that he would provig
source for defense counsel, adding that the source would be a table found in “so n
published papersld. at 157. In other word, according to Dr. Omalu, the toxid#yels
of methamphetamine are well knowmangst those with similanedicalexpertise.

In light of this, the Court will not exclude Dr. Ly’s toxicity opinion even though
Defendants did not disclose the basis for this opinion. Pursuant to Federal Rule of
Procedure 37(c}his Court has d@etion to exclude evidence that is not submitted in
accordance with Rule 26(aled. R. Civ. P. 37(c) (“If a party fails to provide
information. . .as required by Rule 26(a) or (e), the party is not allowed to use that
information. . .to supply evidence on a motion, at a hearing, or at a trial, unless the
failure was substantially justified or is harmle}s.Because Plaintiffs’ own expert

recognizes that the toxicity levels of methamphetamine are commonly known, the

finds that the nondiscloseiis harmlessindeed, Plaintiffs do not identify any prejudice

that they would suffer absent exclusion of the toxicity opinion. Accordingly, the Co
DENIES Plaintiffs’ motion to exclude the toxicity opinion of Dr. Ly.
ii. Causation

Plaintiffs also move texclude Dr. Ly’s opinion that “[tlhe methamphetamine
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concentration detected in Birtcher’s blood . . . is in my opinion the cause of Kristop
Birtcher's sudden cardiac death while he was restrained by deputies” (hereinafter,
of death opinion”).Ly Daubertat 2 (quoting Doc. No. 52, Ex. A at 4 (emphasis
omitted)). Plaintiffs argue that this opinion is unreliable because it “is not based on
differential diagnosis or any other conceivably reliable methodololgly.at4.
Defendants responds that this Circuit “does not require expauntse differential
diagnosis when reaching their conclusions.” Ly Opp. at 4 (c@izagion v. United
StatesNo. 13-CV-0041,2016 U.S. Dist. LEXIS 99519 at *9 (D. Nev. 2016)

The Cout findsDr. Ly’s causation opinion is reliabbnd helpful to the jury The
parties do not dispute that differential diagnosis is not a required methodsésiy (
Reply at 2); however, Plaintiffs assert that Defendants “fail[ed] to offer any other
methodology that might establish reliability under the dictates of Rule 76R2 At 2.
Plaintiffs do not challenge Dr. Ly’s qualification as a toxicology expert, but neverthg
argue that he “simply produces subjective conclusions and speculation atitkaSksirt

to take his word for it . . .."ld. The argument is without merit. It is permissible for D

her

“caus

a

bless

I.

Ly to draw on his extensive experience in medical toxicology and emergency medicine

(seeDoc. No. 522, Ex. A at 1), ando offer the causation opinion based on his review
the evidenceSee idat 12 (listing materials reviewed bafe formulating his opinions)
see also idat 5 (“These opinions are based on review of the material noted above 4
provided to a reasonable degree of medical ceytaint

Plaintiffs nevertheless insist that the causation opinion is unreliable since Dr.
failed to consider alternative potential causeKrngtopher’'s death, namely, asphyxia.
Seely Daubertat 4 (“Without any basis for ruling out other causes ddttiesuch as
asphyxia, Ly may not reliably opine as to the cause or primary cause of Birtcher’s
death.”) (citingClausen v. M/V New Carissa39 F.3d 1049, 1058&th Cir.2003).
Clausen however, does not require differential diagnogigeview of Dr.Ly’ s expert
report show®dr. Ly’s unchallenged opinion théjs]evere methamphetamine intoxicati

and the associated extraordinary exertional behaviors may result in sudden cardia
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absent any other factotsDoc. No. 512, Ex. A at 4. The Court is not persuaded by
Plaintiffs’ argument that Dr. Ly may not reliably take the next step of opining that
Kristopher experienced sudden cardiac arrest as a result of his seatbe@mphetamine
intoxication. Similarly, his qualified opinion on causation would be helpful to the ju
which will be tasked with deciding the material issu&n$topher’s cause of death.
Accordingly, the CourDENIES Plaintiffs’ motion to exclude Dr. Ly’sause of death
opinion.

Finally, it is not clear to the Court whether Dy. intends to opine, as Plaintiffs’
suggest, that “if Birtcher did not receive treatment for methamphetamine intoxicatid
would have died of a cardiac arresbeing struck by a vehicle . . ..” jaubertat 4.
This “opinion” appears to have beditited by Plaintifsin Dr. Ly’s deposition ¢ee
Doc. No. 512, Ex.B at 40) but it does not appear in his expert report. Given the lag
clarity, the Court wilIDEFER ruling on this issue unless and until it arises during Dr,
Ly’s trial testimony’

d. Plaintiffs’ Motion to Exclude Certain Opinions Proffered Dy Matthew

Steiner
Plaintiffs move to exclude the following opinions of Defendants’ addiction
medicine expertr. MatthewSteiner: (1Kristopher was under the influence of
methamphetamine and possibly opioids at the time of the incideig®)pher had a
stimulant use disorder at the time of the incidentK{@topher was in the midst of a
severe relapse on methamphetamine and heroin soon after his release from prisof
Kristopher was‘pre-contemplative” and not proceeding toward sobriety at the time ¢

death; (5Kristopher had an extensive legal history closely tied to drug use; and (6)

" That said, Defendants are hereby admonished that if Dr. Ly intends to offer the optrienthe

Court will likely sustain an objection to the opinion as outside the scope of his expert @pa?ajas
v. Cty. of MontereyNo. 16€CV-00945, 2019 WL 188660, at *3 (N.D. Cal. Jan. 14, 2019) (excluding
opinion offered at deposition that was outside the scope of &xpeport).
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Kristopher had a longtanding history of opioid use disorde&8eeDoc. No. 521
(“SteinerDaubert’) at 1. Defendants filed an opposition (Doc. No.(63teinerOpp.”),
to which Plaintiffs relied. Doc. No. 82

I. Under the Influence Opinions

First, Plaintiffs move to excluder. Steiner’s opinions that (Kristopherwas
under the influence of methamphetamine at the time of the incateh{2)Kristopher
was possibly under the influence of opiates at the time of the inci8esSteiner
Daubertat 23 (citing Doc. No. 522, Ex. A at 69 of 50. Plaintiffs contend that such
opinions are unhelpful to the jury and unrelialfize id Defendants resporttat
“Plaintiffs have no grounds to preclude Dr. Steiner from identif{fingt Kristopherwas
under the influence of methamphetamine at the time of the inciolefndm explaining
methamphetamine intoxication to jurdrsSteiner Opp. at 1.

Dr. Steiner’s first opinion is that “[the evidence indicates within a reasonable
medical probability that Mr. Birtcher exhibited amphetamine intoxication at the time
the incident.” Doc. No. 522, Ex. A at 7 of 50. Plaintiffs do not challenge Dr. Steiner
qualificationsin addiction medicine, but nevertheless seek to exclude this opinion a
unhelpful to the jury because Plaintiffs do not dispute Knstopherwas under the

influence at the time of the incident. The Cofimds the opinion admissibleAs

of

S

discussed above, a central issue in this case is whether the deputies used excessive fo

at the time of the incident. Therefore, Dr. Steiner’s a@uirthatKristopherexhibited
amphetamine intoxicationas opposed to being merely under the influen@nof
amphetamine- bears on this central issue and will help the jury determine the level
force that might be appropriate during the incident. uiiskely that the average juror
would be familiar with what signs of amphetamine intoxication are typically exhibitg
users under the influence, and therefore, the Court finds that the proffered opinion
assist the jury SeeUnited States v. Cazeg 788F.3d 956, 977 (9th Cir. 2015) (“Exper
may be used to testify to matters outsideetkgected knowledge of the average jujor

Accordingly, the CourDENIES Plaintiffs’ motion to exclude this opinion.
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Plaintiffs next challenge Dr. Steiner’s opinion tKaistopherwas possibly under
the influence of opiates at the time of the incide®g¢eSteinerDaubertat 3. A reading
of the relevant portion of Dr. Steiner’s report shows that, “[b]Jased on thelsgtibwas
“unclear” to him “what evidence exists to suggest that decedent was under the influience
of opioids at the time of the incident.” Doc. No-B2Ex. A at 10 of 50. Nevertheless,
Dr. Steiner stated “[i]jt seemed quite possible given the evidbat¢éhere may have beg¢n
multiple substances contributing to the incident” because he “did not see negative
toxicology on opioids as provided in the medical recordd.” Defendants do not
respond to Plaintiffs’ arguments regarding this opinion, and therefore fail to meet their
burden to demonstrate the reliability of the proffered opinion. Further, the Court agrees
with Plaintiffs that the opinion is unreliable as mere speculation and guesswork, given
thatDr. Steiner prefaced the opinion by noting ek of clarity. SeeDaubert 509 U.S.
at 590. Accordingly, the Cou@RANTS Plaintiffs’ motion to exclude this opinion.

ii. Stimulant Use Disorder

Plaintiffs next move to exclude as unhelpful and unreliable Dr. Steiner’s opinjon
that “[t]he evidence indidaswithin reasonable medical probability that Mr. Birtcher
exhibited a stimulant use distar at the time of the incidénthereinafter, “SUD
opinion”). SeeSteinerDaubertat 46 (citing Doc. No. 52, Ex. A at 10 of 50).
Defendants resportiatDr. Steiner’'s SUD opinion is reliable because it is based on ja
published and accepted methodology, “Fifth Edition of the Diagnostic and Statistical
Manual” (hereinafter, “DSM”).SeeSteiner Opp. at 4. Defendants further argue that Dr.

—

Steiner’s SUD opinion would help the jury make determinations on the credibility o
Plaintiffs testimonyand their claims to damageSee id at2-5.

The Court finds that Dr. Steiner’'s SUD opinion would assist the jury in making
determinationss to darages. Plaintiffs claim compensatory damages that include loss
of life,loss of enjoyment of life, and loss of financial supp&¢eDoc. No. 1 at 42. Dr.
Steiner's SUD opinion beaos the issue of such damages. Plaintiffs concede this point

in their motion. SeeSteirer Daubertat 4 (“Evidence on [a stimulant use disorder] . . .
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would only be relevant to damages if there was a proper foundation that if he had
died, Birtcher was likely to have had substance abuse issues in the future Lt.is.”).
unlikely thatthe average juror would be familiar with the effects of stimulant use dis
on one’s life and familial relations, and therefore, the Court finds that the proffered
opinion will assist the jurySeeCazares 788F.3dat 977.

The Court also finds that Dr. Steiner’s SUD opinion is reliable. Plaintiffs argu
thatDr. “Steiner never evaluated Birtcher and relies solely on medical and arrest re
the latter of which likely runs afoul of Rule 703.” Steib&ubertat 5. Plaintiffs’ bald

assertion that Dr. Steiner impermissibly relies on arrest records is without Festeral

Rule of Evidence 703 provides that “An expert may base an opinion on facts or da

the case that the expert has been made aware efsmmrally observed. If experts in the

particular field would reasonably rely on those kinds of facts or data in forming an

opinion on the subject, they need not be admissible for the opinion to be admitted.

Plaintiffs provide no explanation as to why it would be unreasonable for Dr. Steinef

rely on arrest records, among other records, in forming his SUD opinion.

Plaintiffs next argue that Dr. Steiner lacks factual support for his SUD opinion.

SeeSteinerDaubertat 56. This contention too is witlw merit. Dr. Steiner explained
he was opining based on the DSM methodolageDoc. No. 522, Ex. Aat 10 of 50),
then proceedetb opine that at least five of the 11 criteria for a finding of a stimulant
disorder under the DSM methodology was present in the ca&estiipher See idat
10-14 of 50. Contrary to Plaintiffs’ suggestion, Dr. Steiner based his SUD opinion (
sufficient records demonstratikgistophets well-documented history of substance
abuse and addiction, some of which indicaled heself-disclosedhe history. Seg e.g.,
id., Appendix A at 31 of 50 (2/16/10 recordKxdiistopherunder the influence of a

controlled substance and his admission of using drugs two days earlier), 33 of 50

(“Birtcher admitted to a longerm addicton to heroin.”), 36 of 50 (discussing substan¢

abuse history, including that Birtcher first used methamphetamine and heroin at ag

and 13, respectively, and “[c]ontinued using both substances ‘as much as he coulc
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day” and “experimenting with ‘everything’ in the past'fror the same reasqrtbe
Court rejects Plaintiffs’ argument that Dr. Steiner’s “severe amphetamine use disof
with amphetamine intoxication delirium” should be excluded as unreliggdeSteine
Daubertat 6, n. 2. Likewise, this opinion is based on sufficient record evidence,
including multiple witness statements regardirggtophets symptoms at the incident
and arrest records showing three weeks prior to the incidastopherwasarrested in
connetion with the presence dfug paraphernaliaSeeDoc. No. 522, Ex. A at 14 of
50.

In sum, the CourDENIES Plaintiffs’ motion to exclude Dr. Steiner's SUD
opinion and his related opinion regarding severe amphetamine use disorder with
amphetamine intacation delirium.

lii. Relapse

Next, Plaintiffs move to exclude Dr. Steiner’s opinion that “Birtcher was in the

midst of a severe relapse on methamphetamine and heroin soon akéagss from
prisort (hereinafter, “relapse opinion”)SteinerDaubertat 6(citing Doc. No. 522, Ex.
A at14-15 of 50). Plaintiffs argue that the relapse opinion is unhelpful to the jury an
unreliable.ld. Defendants respond that Dr. Steiner’s relapse opinion is helpful to t
jury on the issue of witness credibility addnages ands also reliable because it is
based on “the facts, his training and expertise, and draiviirough the methodology g
the DSM.” Steiner Opp. at 7.

First, the Court finds Dr. Steiner’s relapse opinion would be helpful to a jury ¢
issueof damages. As with the SUD opinion, the average juror is unlikely to be fam
with the effects of drug relapse on one’s life and familial relationships. Therefore, {
relapse opinion would assist the jury in making determinations regarding Psaciafmn
to damagesSeeCazares 788F.3dat 977.

Second, the Court finds Dr. Steiner’s relapse opinion is reliable. Plaintiffs do
challengeDr. Steiner’s expertise in addiction medicine, but rather argue the relapse

opinion “appears to be based solely on Steiner’s transparent mischaracterization o
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September 27, 2017 arrest during which another man but not Birtcher was arrestet
possesion.” SteineDaubertat 6. That is not accurate. After considerikgstophets
history of drug abuse to offer the SUD opinion, Dr. Steiner referred to the records
indicating tharistopher‘had just served time on a thrgear sentence in State Fns
for multiple charges which included armed robbery when he was detained for poss
of drug paraphernalia on 9/29/17.” Doc. No-BZX. A at 14 of 50. Dr. Steiner then
considered thatristopher‘had only beemunincarcerated for approximately tiereveeks”
when he was arrested with a companion for possession of drug paraphernalia with
residue. See id.see alsad., Appendix A at 82 of 138d., Ex. C at COSD00056910.
The Court recognizes that the San Diego County Sheriff's Department’s arrest rect
indicates that the drug paraphernalia was found in the companion’s bag, rather thg
Kristophefs. See id, Ex. C at COSD000506910. Nevertheless, at a minimum, the
arrest record indicates thiatistopherwas arrested while associating with@npanion
who admitted to using heroin earlier apdssessedrug paraphernalia, including browr]
residue (recognized to be heroin) in a glass \&ae id. This evidence, along with the
other evidence that Dr. Steiner considered, preadsufficient lasis for Dr. Steiner’s
relapse opinion, such that the Court finds it to be reliable. Accordingly, the Court
DENIES Plaintiffs’ motion to exclude the relapse opinion.
iv. Pre-Contemplative

Plaintiffs further contend that the Court should exclude Dr. Steiner’s opinion {
“Birtcher was not proceeding toward sobriety or likely to achieve it, but rather was
contemplativetoward sobriety (hereinafter, “precontemplative opinion”).Steirer
Daubertat 6 (citing Doc. No. 52, Ex. A at 1518 of 50). Plaintiffs argue that Dr.
Steiner’s precontemplative opinion is unhelpful, unreliable, and impermissibly
speculates as Kristophets subjective state of mindSee idat 6 7. Defendants aanter
that Dr. Steiner’s preontemplative opinion ieeliable andvould behelpfulto the jury
on the issues of witness credibilapd damages.

The Court finds Dr. Steiner’s p@ntemplative opinion would be unhelpful to tk
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jury. As discussed abovexpert testimony may be helpful in aiding the jurors if it be
on “matters outside thexpectedknowledge of the average jurorSeeCazares 788F.3d
at 977. Here, Defendants argue that the-poatemplative opinion would be helpful for
the jury in &sessing damages as they relate€ristophefs future sobriety.SeeSteiner
Opp. at 10. The Court is not persuaded the proffered opinion would be helpful, as
based on facts that the average juror is perfectly capable of understanding, alohg \
implications orKristophets chances of achieving sobriet$eeSteiner Opp. at-8
(listing the facts on which the poomntemplative opinion is based). In other words,
having Dr. Steiner revieWristophets failures of achieving sobriety would not ey
more helpful to the jury than presenting those underlying facts for the jury’s
consideration. Defendants may take this latter approach if they are concerned wit
Plaintiffs’ testimony as it relates to damages KEndtophefs future sobriety.
Accordingly, the CourGRANTS Plaintiffs’ motion to exclude the preontemplative
opinion.

v. Legal History of Drug Use

Next, Plaintiffs move to exclude Dr. Steiner’s opintbatKristopherhas an
extensive legal history of drug use with significant interruption in the offense history
nor any extended period of sobrietgeeSteinerDaubertat 78 (citing Doc. No. 52,
Ex. A at 20 of 50).Defendantsargue that the opinion is proper because it is based o
sufficient facts and Dr. Steiner’s expertiseeeSteiner Opp. at Q1.

The Court finds that Dr. Steiner’s opinion on the legal histoigraftophets drug
use would be unhelpful to the jury. A reading of Dr. Steiner’s opinion and the base
therefor demonstrate that the opinion is simply based on Dr. Steiner’s review of
Kristophets arrestrecords and history of encounters with law enforcement. As with
Steiner’s precontemplative history, Dr. Steiner’s opinion ldrnistophefs legal history of
drug use would not be helpful to the jury because the average juror is perfectly caf
reviewing the same underlying records and drawing her own conclusions. Therefq

CourtGRANTS Plaintiffs’ motion to exclude this proffered opinion.
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vi. History of Opioid Use Disorder

Plaintiffs further move to exclude Dr. Steiner’s opintbatKristopherhad a long
standing history of opioid use disordBereinafter, “opioid opinion’) SeeSteiner
Daubertat 8. Defendants respond that Dr. Steiner’s opioid opinion would be helpfu
the jury inconsidering liability, witnessredibility, and damages, and is reliably baseq
sufficient facts and Dr. Steiner’s expertiseeeSteiner Opp. at1-12.

The Court finds that Dr. Steiner'gioid opinionis admissible. Like Dr. Steiner’s
SUD opinion, his opioid opinion is reliably based on his expertise, the DSM
methodology, and record evidence documeriingtophefts history of drug useSee
Doc. No. 522, Ex. A at 23 of 50Moreover, Dr. Steiner’s opioid opinion would be
helpful to the jury in considering Plaintiffs’ damages, since the average juror is unli
to be familiar with the effects of opioid use disorder on ohiegsnd familial relations.
SeeCazares 788F.3dat 977. Therefore, the ColDENIES Plaintiffs’ motion to
exclude the opioid opiniof.
I
I
I
I
I
I
I
I
I

8 The Court, however, cautions Defendants that Dr. Steiner’s opioid use opinion shouldunet e
discussion of “the possibility of [Birtcher’s] opioid intoxication at the tiofi¢he incident . . ..” Doc.
No. 52-2, Ex. A at 23 of 50. Given the uncertainty DiatSteinerclearly expressedny testimony
from Dr. Steiner opining tha€ristopher experienced opioid intoxication at the time of the incident
would be unreliable.
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Plaintiffs’ Daubertmotions Specifically, the Court

1. GRANTS Plaintiffs’ motion to exclude Martin’s opinions on the states of mind

. GRANTS Plaintiffs’ motion to exclude Dr. Vilke’'snedical examiner opinion;

. DENIES Plaintiffs’ motion to exclude Dr. Ly’s toxicity opinion and cause of dg

. GRANTS Plaintiffs’ motion to exclude Dr. Steiner’s opinion th&aistopherwas

CONCLUSION
Based on the foregoing, the CoGRANTS IN PART andDENIES IN PART

and moties ofKristopherand the deputie€$3RANTS IN PART Plaintiffs’

motion to exclude Martin’s medicatlated opinions identified abovV@RANTS

IN PART Plaintiffs’ motion to excludéartin’s “legal opinions’identified above;
DENIES Plaintiffs’ motionto excludeMartin’s opinion regarding a lack of
literature on TASER being a deadly force measDENIES as moot Plaintiffs’
motion to exclude Martin’s opinion on “relatively culpability,” since Defendant
admit “eliciting such expert testimony would be inappropriate,” (Martin Opp.
n. 4); DENIES Plaintiffs’ motion to exclude Martin’s opinions afristophets
ability to breathe and “the weight of medical research and literature” (Martin |
at 6 (citing Doc. No. 42, Ex. D at 27 & nn. 4@2)); andDENIES Plaintiffs’
motion to exclude Martin’s observations that form the basis for his conclusial

his “foundational” opinions

DENIES Plaintiffs’ motion to exclude Dr. Vilke’s spit sock opinidRENIES
Plaintiffs’ motion to exclude Dr. Vilke’'s medical assistance opinidBNIES
Plaintiffs’ motion to exclude Dr. Vilke’'siecessary and protective force opirs;
DENIES Plaintiffs’ motion to exclude Dr. Vilke'sentilation opinionand

DENIES Plaintiffs’ motion to exclude Dr. Vilke’'sveight force opinion;

opinion; andDEFERS ruling on Plaintiffs’ motion to exclude the deposition
testimony elicited from Dr. Ly, since it is unclear whether Dr. Ly intends to op

as suckat triat and

possibly under the influence of opiates at the time of the inCIGERANTS
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Plaintiffs’ motion to exclude the preontemplative opinionGRANTS Plaintiffs’
motion to exclude Dr. Steiner’s opinion regardigstophefts legal history of
drug usePENIE S Plaintiff's motion to exclude Dr. Steiner’s opinion that
Kristopherwas under the influence of amphetamihéa time of the incident;
DENIES Plaintiffs’ motion to exclude Dr. Steiner’'s SUD opinion and his relatg
opinion regarding severe amphetamine use disorder with amphetamine intoX
delirium; DENIES Plaintiffs’ motion to exclude Dr. Steinertslapse opinionand
DENIES Plaintiffs’ motion to exclude Dr. Steinerigioid opinion.

IT1S SO ORDERED.

Dated: July 31, 2020

Wﬂf ﬁ/ﬂ,\%’

HON. MICHAEL M. ANELLO
United States District Judge
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