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County of San Diego et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

A.B., a minor, individually and as Case No18cv154ItMMA -LL
successor in Interest to decedent

Kristopher Birtcher, by and through hery ORDER GRANTING DEPUTY
Guardian ad Litem, Ryan Birtcher, DEFENDANTS’ MOTION F OR
MICHAEL BIRTCHER, individually; and SUMMARY JUDGMENT;
CATHERINE BIRTCHER, individually

[Doc. No. 53
Plaintiffs,, GRANTING COUNTY
V. DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT
COUNTY OF SAN DIEGO: SAN
DIEGO SHERIFF'S DEPARTMENT: [Doc. No. 54

WILLIAM D. GORE, Sheriff; DREW
BEATTY; ADRIAN CARRILLO; DENYING PLAINTIFF S’ CROSS
ROLAND GARZA; JOSEPH MOTION FOR SUMMARY
KODADEK; JOHN ROBLEDOQO; SCOTT| JUDGMENT

ROSSALL; FRANK STALZER; SCOTT
WINTER; and DOES 410, inclusive [Doc. No.58]

Defendans.

Plaintiffs A.B., a minor, individually and as successor in interest to decedent
Kristopher Birtcher, by and through her Guardian ad Litem, Ryan Birtbhiehael
Birtcher, and Catherine Birtcher (collectively “Plaintiff¥)ing this action asserting civ|
rights violations pursuant to 42 U.S.C. § 1983, as well as state law &taibesttery,
negligence, and violation @alifornia Civil Code section 52.1SeeDoc. No. 1

Defendantounty of San Diego, San Diego Sheriff's Department, and San Diego
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Sheriff William D. Gore (collectively’‘County Defendants”)as well as Defendant San
Diego Sheriff's Deputie®Brew Beatty, Adien Carrillo,Roland Garza, Joseph Kodadel
John Robledo, Scott Rossall, Frank Stalzer, and Scott Winter (collectively “Deputy
Defendants”)movefor summary judgment, or in the alternative, partial summary
judgmentas to allremainingclaims! SeeDoc. Nos53, 54 Plaintiffs oppose the
motions and crossiove forsummary judgmendn several groundsSeeDoc. Nas. 56,
58, 60, 72 For the reasons set forth below, the C&RANTS the Deputy Defendants
and County Defendants’ motions for summary judgmentCHNIES Plaintiffs’ cross
motion forsummary judgment.

BACKGROUND 2

This action arises out @vents occurring o@ctober 14, 2017 whehe manager
of a Hobby Lobby store ing Marcos, California summoned law enforcentmdausa
man wasacting strangelhatthe store Manager Larry Cadgbservedhat the man,later
identified asKristopher Birtchel(“Kristopher”), appearedlisorientegwasstaggering

“falling backwards a lot and going sideways a ldbdc. No.58-3 (“Fattahi Decl.”) Ex.

! Plaintiffs have indicated that they wish to “voluntarily dismiss” theirtFith, Sixth, Eighth,
Eleventh, and Twelfth causes of action as set forth in their compBéeDoc. No. 536 (“Vilaseca
Decl.”) 1 2; Ex. BB. As such, neither padggels simmary judgment as to these claims. However, t
Court notes that Federal Rule of Civil Procedure 41(a) “does not altquieitemeal dismissals.
Instead, withdrawals of individual claims against a given defendant are governed Gyl flRwich
addresses amendments to pleadingi#ells Canyon Pres. Council v. United States Forest.S03
F.3d 683, 687 (9th Cir. 2005) (citirighridge v. Harbor House RestauraB6l F.2d 1389 (9th Cir.
1988)). “Federal Rule of Civil Procedure 15(a) is the appropriate mechanisra avplaintiff desires t
eliminate an issue, or one or more but less than all of several claims, but wimissing as to any o
the defendants.Ethridge 861 F.2d at 1392 (internal quotation omitted). Accordingly, the Court
construes Plaintiffs’ “voluntary dismissal” of these claims as a stipulated ccinstramendment to
their complaint pursuant to Rule 15(a)(2). And, of course, “[i]t israatic that prejudice does not
attach to a claim that is properly dropped from a complaint under Rule 15(a) prial jodigment.”
Hells Canyon Pres. Councid03 F.3d at 690.

2 These material facts are taken from the parties’ separate statemaemdséspfited facts and response
thereto, as well as the supporting declarations and exhibits. Facts that aterialrmar nogenuinely
disputed for purposes of resolving the current motions are not included in thismecifeo the extent
any such fats are nevertheless relevant to the Court’s analysis, they are discussed as apiofogriaf]
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C (“Cady Depo.")at 27:1223, 31:2224;3 Doc. No. 582 (“Plaintiffs’ Separate
Statement” or “PSS”) No. 35Cadyand another Hobby Lobby employaeaited law
enforement’s arrivalvhile observingKristopher, who was standing in front of the
store’s entrance where numerous patrons were entering and eg&aagoc. No. 533
(“Defendants’ Notice of Lodgment” 6NOL"), Ex. A (*Krone Composite Videobr
“KCV") beginning aD3:1800.*

Deputy Garza was the first to respond todispatchand arrive at the scene alon
with amental health clinician, Briana Bras&gether, théwo comprised a Psychiatric
Emergency Response Team (“PERTSeeNOL, Ex. D(“GarzaDepo.”)at 14:2215:18
DeputyGarza atmpted to speak with Kristopher, who was unable to hotztharent
conversation See id.at 18:17. DeputyGarza observed that Kristopher was fidgety a
had pinpoint pupils which, based BeputyGarza’'s experience and trainimgay have
indicatedthatKristopherwas under the influence of a hallucinogenic dr8ge d. at
18:1-19. According toDeputy Garzahe observe®ristopher repeatedly putting his
hands in and out of his pockets, which appeared to he fsdle d. at 20:521:11 Based

on these observations, Deputy Garza deterntimeiKristopher was either mentally ill,

3 Citations to depositiotranscriptsgyenerally refer either to the pagination assigned by the reporter
the deposition or to the pagination assigned by the filer of the document, as well asst$@oooling
line numbers.

4 Citations refer to the composite video time stamp.

5> Despite Plaintiffs’ claim that “the material facts” in this case “are not in genispatd,” Doc. No. 85
(“Ps Reply”) at 1, th&€ourt notes that there are various instances where Plaagiisar taispute
material facts by citing testimony showing a witness does not remember a detailotintr withess ha
confirmed under oath based on personal knowledge. For example fiBlagek to cast Cady’s and
Brasel's unclear memories about whether Kristopher repeatedly reached irdokats@ms sufficient to
genuinely dispute Deputy Garza’s testimony that he observed Kristopher doi@grepareGarza
Depo. at 20:5-21:1With Fatahi Decl., Ex. B (“Brasel Depo.”) at 216} 55:2556:2, 57:1518; Cady
Depo. at 35:19-36:8, 37:24-38:10. However, it is vesliablished that “failure to remember and lack
knowledge are not sufficient to create a genuine dispi8e€ Fed. Election Comm’n. v. ToledaBb7
F.3d 939, 950 (9th Cir. 2002). Moreover, Cady testified that he observed Kristopher “looking, try
go through his pockets” after Deputy Garza requested to see Kristopher's¢dénotifi Cady Depo. at
38:2-4.
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under the influence of drugs, or both, and therefore, Deputy Garza decdietin
Kristopher in handcuffs to alloMs. Brasel safely to evaluate hinSee id.at 25:14
26:3

After telling Kristopher to put his hands behind his hdax&puty Garza attempted
to handcuff Kristopher, who pulled awapd began to turn towards Deputy Gardae
id. at31:2533:11, 50:614; Fattahi Decl., Ex. Halso“Garza Depo.”jat 29:117.
Observing Kristopher’'s sudden movement, Deputy Garza grabbed Kristopher’s shq
and pushed downward to plaeen on the ground in a seated positiddeeGarza Depo.
at33:411; KCV at 30:20:9530:39:74. Deputy Garza attempdto handcufiKristopher
andused downward force with his body weight to prevent Kristofreen rising to his
feet butKristopher continued to resist being handcuffed ateimpted to riseSeeGarza
Depo.at 33:1521; KCV at 30:42:9731:19:00 Upon seeing the strugglels. Brasel

bulde

radioed for “code cover,” an emergency call that summons available nearby deputies to

the scene using their lights and sire8geGarza Depoat 34:713; PSS\o. 6.
DeputyRobledo was dispatched to the call, afidristopher]was described as
near the front entrance, staggering, eyes wide open, doesn’t know where he is, po
under the influence, with no shoes.” P$& 4Q Deputy Robledarrived at the scene
and observed the strugdoetweerDeputy Garza and KristophegeeNOL, Ex. G
(“Robledo Depo.”at 19:225; 23:819. Depuy Robledo approached agdlleda

warningthat he wagoing to deploy hisaserelectronic control devicaéferred to

® The Courmnotes that this is one of multiple instances where Plaintiffs claim a particulas fiact i
dispute but actually cite the same record evidence as Defendants and merely describeactegzl
the fact in an immaterially different wayseePSS No. 4.

-4- 18cv1541IMMA -LL

s5Sibly




© 00 N oo 0o b W DN P

N NN N DNDNDNNNRRRRRRR R R R
M ~N O N W N B O O 0O ~N o 00N W N B O

hereafter a&Taser”).” 8 SeeRobledo Depoat 20:2526:15 29:1930:23. Deputy
Robledo then deployed his Taser at Kristopher from approximately seven feetSse
id. at 24:323. In response to the Taser shot, Kristopher doubled over at the waist
momentarily before moving towar@@eputy Garzathenraninto the Hobby Lobby
parking lot. SeeKCV at31:20:0031:30:00 Garza Depoat 37:224.

As Kristopher ran toward the parking IBteputy Robledg@ursued Kristopher ang
deployed his Taser a second tinvehich did not immobilize KristopherSeeKCV at
31:26:0031:33:00;Garza Depoat 38:819, 40:1541:8; Robledo Depoat 31:916.
Deputy Garza followed the chase, deploying his Taser twice, but again the Taser g
have its intended effect of immobilizing Kristoph&ee d. Deputy Robledo then
tackledKristopherto the groundas he fledKristopher got up and attempted to get awx
and a struggle between the two ensugdeKCV at 31:30:0631:45:00. Deputy Robled
struckKristopher’s face with a closdast approximately three timesSeeRobledo Depo,
at 31:633:14, 35:315; see alsKCV at31:31:0032:00:00. Deputy Robledo’s strikes
did not subdue KristopheiSeeKCV at 31:33:0031:45:00. Deputies Robledo and Gar;
struggled to contrdkristopher such that several civilian passernsibgrvened to actively
assist in restrainingristopher. SeeKCV at 31:44:0032:50:0Q Garza Depoat 43:623;
Robledo Depoat 42:1643:1Q As the deputies and civilians attempted to restrain
Kristopher, eputyRobledo placed his baton on the groukdstophergrabbed iduring
the strugglauntil Deputy Robledo was able to knock it aw&eeKCV at32:25:00
32:55:00;,NOL, Ex. E (also“Brasel Depo.”)at 31:522.

The deputies and civilians then attempted to place handcuffs on Kristopher b

"When used in “probe mode,” as the case was for the Taser deployments during this imdidset,
shoots out two tiny metal darts attached to thin wires. Under ideal circuesstaritigh voltage, low-
amperage electronic shock temporarily causes losaiscle control.See, e.gMarquez v. City of
Phoenix No. 08CV-1132, 2010 WL 3342000, at *2 n.4 (D. Ariz. Aug. 25, 2010).

8 According to Plaintiffs, “Robledo quickly ran toward Garza and yelled to GarzauG#&m going to
tase him,” then deploydus Taser.” PSS No. 8.

-5- 18cv1541IMMA -LL

Y.

id no

0

D

ut




© 00 N oo 0o b W DN P

N NN N DNDNDNNNRRRRRRR R R R
M ~N O N W N B O O 0O ~N o 00N W N B O

were only able tsecurehe handcuffs on one of Kristopher’s wris8eeRobledo Depo.
at 47:1548:17;KCV at 32:40:0033:54:00. Unable tplaceKristopher’s other wrist in
the handcuffs, Deputy Robledo struck Kristopher in the area of his hands, head, ar
shoulders withapproximatelyfour hammeifist strikes, then with about sttoserange
strikes with a sap.SeeRobledo Depoat 47:1548:6, 5:11-54:10, 56:16019, 59:221;
Brasel Depoat33:4-9, 65:2066:5;Cady Depo. at 48:149:8, 76:1524, 78:612, 78:23
79:10, 79:2680:1.

As the struggle continued, Deputies Beatty, Carrillo, Kodadek, Rossall, Stalz
and Winter responded to the radio call for covadtraveled to the scen&eePSSNo.
14. Deputies Kodadek and Stalzer were next to agitbe scene to see the struggle
taking place, moving the assisting civilians out of the way to d3sjsiities Garza and
Robledo. SeePSS No. 15 Several deputiethenapplied downward force to control
Kristopher's movementsSeeKCV at 34:05:0034:30:00. Deputy Kodadek applied
downward pressure with his left knee to Kristopher’s left shoulder, incorporating
downward pressure with his right hand as Kristopher appeared to increase his resi
and movementsSeeKCV at34:00:0034:45:0Q0 NOL, Ex. F(“*Kodadek Depo. )t
23:2-20. Deputy Stalzeusedhis hands to control Kristopher’s upper back and keep
from rising, varying the downward pressure in response to Kristopher’s level of
resistance.SeeKCV at 34:00:06834:55:00;NOL, Ex.| (“Stalzer Depo.")at 21:822:3,
25:1-20, 71:872:11

As Kristopher struggled, Deputy Stalzer helped connect two pairs of handcuf
each of which were partly secured around each of Kristopher's wHseXCV at
34:00:0034:55:00;Stalzer Depoat 31:832:20, 42:721, 43:48, 46:1-11, 71:872:11.
Deputy Robleddried to control Kristopher’s upper body first by applying downward
force with his left elbow, then used his hands to control Kristopher’s (&=ekKCV at

% A sap, distinct from a baton, is a leather impact weapon weighted withSeadUnited States v.
Smith 811 F.3d 907, 911 (7th Cir. 2016).
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34:00:0034:55:00. Deputy Robledo also assisted Deputy Stalzer by handing over t
partly applied handcuffs around Kristopher'shtigvrist. See d. Deputy Garza held ont
Kristopher’s legs.SeeGarza Depoat 46:1047:6.

Deputies Beatty, Carrillo, Rossall, and Wintezre next to arrivat the scene.
Upon his arrivalPeputy Carrilloobserved Kristopher struggling in an attempt to stan
up and tried to control Kristopher’s right ari8eeNOL, Ex. C(“Carillo Depo.”) at
23:1624:6, 30:1731:19 According to Deputy Carillo, he heard Kristopher spitting a
various points during the struggle and felt Kristopher squeezing his finger during th
restraint. Seed. at 30:1731:19, 37:1619, 42:514, 88:512. Deputy Beattyhelped then
relieved,Deputy Garza in trying to hold amdntrol Kristopher’s legsy pushing them
toward the groundSeeNOL, Ex. B (“Beatty Depo.”) at 26:127:8, 28:1424; Garza
Depo.at 46:1047:6, PSSNo. 2Q Deputy Beatty also applied cord cuffs to Kristopher
ankles so that the deputiesudd place Kristopher in maximum restraidfsSeeBeatty
Depo.at 29:721, 37:538:5. Deputy Rossaltelieved Deputy Robledo, wheustained a
broken fingerduringthe strugglé! SeeNOL, Ex. H(“Rossall Depo.”) at 16:8, 18:15
18; Robledo Depo. at 122:86. Deputy Rossall applied downward force with his han
to Kristopher’s right arm and at times with kisee. SeeKCV at 40:24:0040:45:00.
Deputy Winter tried to control Kristopher’s left arm by holding and applying downw
pressurento his bicep with both hand§eeNOL, Ex. J(“Winter Depo.”)at26:1622,
39:11-19.

10“Maximum restraints” refers to the process of using two cords to restrain a sutgmt'©ne cord i
wrapped around the ankles, binding them together; a second cord is wrapped around tiSeel2ist.
No. 534 (“Rossall Decl.”) 3. The waist restraint is then connected to the ankle testndithe waist
restraint will be lengtheed or shortened to the point where a suspect is unable to fully extend his
legs. See id

11 The parties dispute whether Deputy Robledo had his finger broken by Kristopher’s gralitoang af
from Deputy Robledo’s punche&eePSS No. 18. Thevidence cited by the parties does not establ
the cause of Deputy Robledo’s broken finger and the Court finds it immaterial toineteiltlispositior]
in this case.
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Kristopherphysically resisteduring the struggleSeeBeatty Depoat 44:1745:3,
46:7-11, 47:714, Carillo Depo. at 37:149, 88:512; Garza Depoat 43:623; Rossall
Depo.at23:57, 82:1183:4, 83:1114; Robledo Depoat32:1213,33:7-14, 53:1-7,
90:21:91:5,122:316; WinterDepo.at38:20-39:1Q 61:59. Kristopher also sqttowards
the ground, leading to the deputtecidingto place a “spit sock” over Kristopher’'s
head!? SeePSS No. 23; Carillo Depat 36:813; Kodadek Depoat 32:1325; Stalzer
Depo.at 46:1217, 46:2247:7, Winter Depo. at 27:228:14 see alsdKCV at 36:26:00
37:13:00. During the procesof placing Kristopher in maximum restrainkgistopher
kickedat Deputy Beatty’'s chestSeeBeatty Depoat 46:711, 47:714; Rossall Depoat
20:1618, 21:410,22:1-4; Winter Depoat 61:59; Rossall Decl. { 5During the
continued struggle, the deputies decitb replace thanitial restraint with a more secur
one. SeeRossall Depoat 20:1618, 21:410, 22:122, 23:113, 33:27; Winter Depo.at
33:2-21, 355-15; RossdlDecl. | 5. At that point the deputies noticed that Kristopher
had stopped moving, so they placed him into a recovery position on his side and
monitored his pulse and breathin§eeKCV at 40:47:0043:00:00;Carillo Depo.at
50:2251:13, 2:21-53:15;Winter Depoat 42:19, 43:745:2, 46:525.

Meanwhile,an Emergencypervices Dispatcher at the Sheriff's Communication
Center had summoned San Marcos Fire Department (“SMFD”) paranadtics
Deputies Garza and Robledo deployed their TasgesDoc. No. 535 (“McCorkell
Decl.”) 1 1012 The dispatchefadvised that there was an ongoing situation at the Sa
Marcos Hobby Lobby, a Taser had been deployed, and they should get the fire
department medics underwayld. The dispatchecontinuedto communicate updates t
SMFD as they traveled to the scergeead. {1 11-13.

12 A spit sock “is made of mesh material and its purpose is to limit officer expasspi, tblood and
vomit.” Garlick v. Cty. of Kern167 F. Supp. 3d 1117, 1136 (E.D. Cal. 2016).

13 plaintiffs’ objection to the Declaration of Ann McCorkell in Support of the Depufgiiiants’
motion for summary judgment is addressed below along with the parties’ other ewidehjections.
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While waiting for SMFD paramedics to arrive, Deputizsrillo andWinter
monitored Kristopher’s breathing and pulse and observedadtlatvitalswere shallow
and slow, reggectively. SeeBeatty Depoat 7-:6-10; Carillo Depo.at 52:2154:9, 55:13
57:21, 63:364:13, 70:172:22;Garza Depoat 55:1856:14;Winter Depo.at 48:10
49:25, 50:915; Fattahi Decl., Ex. HHH beginning 22:30 Deputy Winter recognized
the shallow beathing and slow pulsas well as Kristopherisreviously demonstrated
high level of strengthasindicia consistent with a drug overdasSeeWinter Depo at
49:6-25. Deputy Winteadministeed Naloxone, a drug used to counteract the effectg
an overdoseSee d. at49:7-50:20. The deputiesubsequentlgecided to administer a
second dosage of Naloxone aeturnKristopherto a prone position teeduce the
handcuffs to one pair and pat him down in preparation for the SMFD param8dies.
Winter Depoat 50:2152:22 Rossall Declf 6. The deputies finished this process an
re-positioned Kristopher into recovery positiand noticed hishallowbreathing and
slow pulse did not appear tthange SeeKCV beginning at 45:45:00Rossall Decl. 6
Beatty Depoat 78:615; Carillo Depo. at 72:122; Rossall Depoat 65:613; Winter
Depo.at 50:2152:22;NOL, Ex. K (“Sherlock Depo.”jat 65:1967:12

The SMFD paramedics took about twice as long as normal to get to the scen
because they were being dispatched from outside of the diSeeSherlock Depoat
70:1472:25; Rossall Decl] 7; PSSNo. 3Q Once the SMFD paramedics arrived,
Kristopher wagplacedon and handcuffed @ gurney.SeeKCV beginning at 46:50:00
The paramedics attempted lgaving measures on Kristopher once he was in the
ambulancethose measuregere ultimately unsuccessfubeeCarillo Depo.at 76:1225;
PSSNo. 32.

Themedical examiner whautopsied Kristopher testified that Kristopher’s caus
of death was “[sJudden cardiac arrest while restraineccanttibuting acute
methamphetamine intoxicationNOL, Ex. M (“Stabley Depo.”) at 46:5; see also
FattahiDecl., Ex. W(Kristopher’s death certificateEx. X (amendment to death

certificatelisting “sudden cardiac arrest while restrained” as the immediate cause o
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and “acute methamphetamine intoxication” as a significant condition contributing tq
death). Dr. Bennet OmaluRlaintiffs’ retained expert and a forensic pathologist, oping
that Kristopher died as a result of Restraint Asphyxiatiddoncussive Traumatic Brair
Injury and Acute Methamphetamine Toxicity are contributory factors to his tie@trc.
No. 5856 (“Omalu Decl), Ex. A at 12* Dr. Robert O’Halloran, also a forensic
pathologist retained by Plaintiffs, opines that Kristopher “died from asphyxia by che
compression and by orahd nasal obstruction during prone restraint by police office
Doc. No. 5860 (“O’Halloran Decl’), Ex. A at 8.

Based on these evenBaintiffs ultimatelyfiled suit alleging as relevant here,
violation of Kristopher’'s Fourth Amendment rights based on the Deputy Defendant
of excessive forcand denial of medical café.In theirindividual capacities as
Kristopher’s child and parentBlaintiffs allege violation of their Fourteenth Amendme
substantive due process right to familial association with Kristopher. Plafatitier
allege thathe County Defendants are lialplersuant taMlonell v.Department of Social
Services436 U.S. 658, 6901 (1978) based on their failure to adequately train the
Deputy Defendants.

EVIDENTIARY OBJECTIONS

As an initial matter, the Deputy Defendants &haintiffs haveraised objections tc

evidence relied upon in each other’s motions for summary judgth&geDoc. Nos.

14 This citation and the immediately subsequent citation refer to the paginatigneakby the
documents’ authors.

15 Claims brought pursuant to 42 U.S.C. § 1983 survive the decedent if the ataimedprior tothe
decederis death, and if state law authorizes a survival actbee42 U.S.C. § 1988(aNMoreland v.
Las Vegas Metro. Police D&p159 F.3d 365, 369 (9th Cir. 1998}alifornia law authorizes a
decederis successor in interetstprosecute a surval actionif the person purporting to act as succeg
in interestsatisfies the requirements of California law, whicB. does hereSeeCal. Civ. P. Code 88
377.30, 377.32seeDoc. No. 15.

16 The County Defendants have objected to various items of evidence submitted by Pilaistifisort
of Plaintiffs’ response in opposition to the County Defendants’ motion for summary ¢gmtig&eeDoc.
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84-1 (“Deputy Defendants’ Objections” 6bDQO”), 85-2 (“Plaintiffs’ Objections” or
“PO”). Generally, evidence proffered either in support of or in opposition to a motig
summary judgment must be admissible for courts to consider the evidence in ruling
the motion. SeeOrr v. Bank of Am., NT & SA&85 F.3d 764, 773 (9th Cir. 2002) (“A

trial court can only consider admissible evidence in ruling on a motion for summary

judgment.”). “[A] party does not necessarily have to produce evidence in a form that

would be admissible at trial” ia motion for summary judgmenBlock v. City of Los
Angeles 253 F.3d 410, 41&9 (9th Cir. 2001).Rather, “Rule 56[(d)requires only that
evidence ‘would be admissible’, nottht presently be admissibleBurch v. Regents o
Univ. of Cal, 433 F.Supp.2d 1110, 1120 (E.D. Cal. 200B)us,asPlaintiffs correctly
note at the summary judgment stagfeg focus is omheadmissibility oftheevidence
itself, notits form. PO at 1 (citing-raser v. Goodalg342 F.3d 1032, 10387 (9th Cir.
2003).

1. Deputy Defendants’ Objections

The Deputy Defendants object to the follmg evidencesubmitted by Plaintiffas
inadmissible hearsay:

1. Exhibit EE (audio recording of ngpmarty witnesdHobby Lobby store manager
Lawrence Cady);

2. Exhibits XX through BBB (policy documents/publications from +party
agencies/organizations);

3. Exhibit DDD (medical records re: Kristopher Birtcher);

4. Exhibit EEE (audio recording of Cady calling emergency dispatch); and

5. Exhibits LLL through WWW (video recordings by ngarty witnessesyhich

include audierecorded statements by nparty witnesses)

No. 8341. Because Plaintiffs’ claims against the County Defendants fail as a matter a$ lexplained
infra, the Court does not address the County Defendants’ objections herein.
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SeeDDO at +2.1" Exhibit EE is @missible under Federal Rule of Evidence 803(5) a
recorded recollection concerning the incident. As Plaintiffs note, Cady testified at |
deposition that his memory of the incident was unclear and referenced his intervie\
as reflecting a more accurate account of the incidea&PO atl (quoting Cadys
deposition testimony). The Court is also persuaded that Plaintiffs can proffer Exhil
XX through BBB for norhearsay purposes, such as to show notigeimonal

knowledge.See idat 1-:2. MoreoverExhibit DDD can be admitted in a different form

S a
NiS
v tap

DItS

such as through testimony of Kristopher’s treating physician, radiologist, and physical

therapist. The medical records shown in Exhibit DDD can also be admitted under
Federal Rule of Evidence 803 since the contents appear to be reasonably pertinen
medical treatment of Kristopher and describe his medical his@eg-ed. R. Evid.
803(4). Exhibit EEE can be admitted under Federal Rules of Evidence-888(1)

Moreover, without more specification as to the objectionable statementkilnts LLL

tto

through WWW, the Court is not prepared to sustain the general objections before it. Fo

the present purposthe Court is satisfied that statements made in these video recor
of the incident can be admitted under Federal Rules of Evidence 803(1) and (2).
Accordingly, the CourOVERRULES the Deputy Defendants’ objections to the aboV
referenced exhibits.

TheDeputy Defendants argue that the following evidence is inadmissidlier
Federal Rules of Evidence 901 and 902 becaus@aot properly authenticated and not
self-authenticating: Ehibits XX through BBB, DDD, LLL, SSS and TTTSeeDDO at
2-3. “The burden to authenticate under Rule 901 is not higgmited States v. Regio
884 F.3d 230, 236 (4th Cir. 2018)The district court musterely conclude that the jur

dings

e

y

could reasonably find that the evidence is authentic, not that the jury necessarily would

find.” Id. The authentication of documentary evidence can be accomplished throu

witness with personal knowledgesomeone who “wote it, signed it, used it or saw

17“DDO” and “PO” citations refer to the pagination assigned by the documents’ author
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others do so0.”Orr, 285 F.3cat 774 n.8 Documentsnay also be authenticated by the
“[a]lppearance, contents, substance, internal patterns, or other distinctive charactef

taken inconjunction with circumstancesFed. R. Evid. 901(4)The Court findghat the

challenged documents are sufficiently authenticated. Exhibits XX through BBB are

policy documents and publications from the International Association of Chiefs of R
(“IACP”) and the Anaheim Polic®epartment (“APD”). These documents bear
sufficient indicia of their connection to these organizatiddisnilarly, Exhibit DDD is a
compilation of Kristopher's medical recordeghich begirs with a cover letter signed by
the custodian of health recordsCalifornia Correctional Health Care Servic&eeDoc.
No. 5851 at DDD1. Finally, Plaintiffs assert theExhibitsLLL, SSS, and TTT are
video recordings of the incident taken by two witnesses at the scene. Based on th
Court’s review of the video recordings, the Court finds that the content supports thg
items’ authenticity, since they simply show different angles of a portion of Kristoph¢
encounter with the deputiesmpared to the composi@&leo recording submitted by th
Deputy Defendants in support of their motidbomparegenerallyKCV with Exs. LLL,
SSS, and TTT. Accordingly, the Co@VERRULES the Deputy Defendants’
objectionsto theabovereferencedxhibits
In addition, theDeputy Defendants object to the following evidence as iragiev

1. Exhibit UU (pages from Taser publication);

2. Exhibit VV (pages from Taser training presentation);

3. Exhibits XX through BBB (policy documents/publications from +party

agencies/organizations);

4. Exhibit XXX (excited delirium training video); and

5. Exhibit YYY (maximum restraint training video).
SeeDDO at 34. The Deputy Defendantssertthat theseexhibits ardoeing proffered by
Plaintiffs to demonstratenbw the Deputy Defendants were trained, what type of trai
the Sheriff's Department provides, and to highlight the differences between the Sh
Department’s policig/training and other agencies[]JDDO at 3. The Deputy Defendant
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argue thathesetems of evidence are irrelevant to the primary question of qualified
immunity before the CourtSee d. at 34 (citations omitted).In responseRlaintiffs rely
on the language Mazquez v. Cty. of Kerthat “[tJraining mderials and regulations arg
[] relevant, although not dispositive, to determining whether reasonable officers wag
have been on notice that their conduct was unreasoh&®6.F.3d 1153, 116465 (9th
Cir. 2020)(citations omitted).The Court agrees with Plaintiffs, as a plain reading of
Vazquezsupports their position. Accordingly, the COOWERRULES Defendants’
objectiongo these exhibits

2. Plaintiffs’ Objections

Plaintiffs first object to certain paragraphs in the Declaration of Jeffrey Martin
Defendants’ police practicexpert,as lacking foundation, rendering improper expert
opinions, and impermissible due to the Deputy Defendafieged nordisclosure in
violation of Federal Rule of Civil Proceduf#&kule”) 26. SeePO at 7(citing Doc. No.
84-2 (“Martin Decl.”) 11 613). The Court does not find an issue with the foundation

with the timeliness of Defendants’ disclosure since the cited paragraphs concern th

previously disclosed subjeatf “Defendants’ tactics” and “the uses of force applied . |. .

during the incident . ..” Doc. No. 492 (also“Fattahi Decl.”) Ex. B at 2. Rther the
Issue lies with Martirs narrative opinions provided in the declaration. For example,
Martin provides in his declaration that he analyzed certain video evidence and con
that none of Deputy Robledo’s sap strikes landed on Kristopher’s I$&sa].e.gMartin
Decl. | 8. Martin also describes Kristopher’s ability on the date in question to movg
right arm. See, e.gid. § 13. As such, onsistent with the Court’s Ordeos the parties
Daubertmotions,seeDoc. Nos. 87, 88, the CoBUUSTAINS IN PART Plaintiffs’
objections to Martirs opinions to the extent they simply seasfactual conclusions
For example, Martitoncludes that none of Deputy Robledo’s sap stakagsallyhit
Kristopher’s head; this type of factual conclusi®impermissible However, Martirs
opinions bearing on the reasonabkmef the conduct in this casgmsed on hiswn

observation or assumption that none of the sap strikes ever hitdfeste head, are
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admissible likewise with respect tdMartin’s testimony concerning Kristopher’s range)
motion.

Plaintiffs next objecto a portion of Deputy Robledo’s deposition testimony as
lacking foundation antblatantly contradicteduch thatlie Court must disregard it.”
(citing Doc. No. 843 (“Supplemental Notice of Lodgment” c8NOL"), Ex. T (“Supp.
Robledo Depo.”) at 54:65:1, andScott v. Harris 550 U.S. 372, 380 (2007)). To give
document foundation, the proponent need only make a showing of authenticity suf
to allow a reasonable juror to find that the matter in question is what its proponent
SeeUnited States v. TapR00 F.3d 627, 630 (9th Cir. 200(citing Fed. R. Evid.

901(a)). Deputy Robledo’s testimony is based on his personal knowledge, and thef

of

a
ficien

claim

efore

the Court finds a proper foundation has been laid. Moreover, the Court rejects Plaintiffs

argument that the testimony must be excluded as contradicted by the same excha
during the deposition. Accordingly, the CoOOWERRULES Plaintiffs’ objectiorsto
Deputy Robledo’s deposition testimonilaintiffs object to portions of the deposition
testimony of Deputies Rossall and Carrillo on the same b&@sat 78 (citing SNOL,
Ex. BB (“Supp. Rossall Depo.”) at 81:1%8B;id., Ex. CC (“Supp. Carillo Depo.”at
37.16-38:4, 74:1575:2). Plaintiffs’ objections arlikewiseOVERRULED .

Plaintiffs’ last objection is to the Declaration of Ann McCorkell on the ground
McCorkell was never disclosed pursuant to Rule 26(a)(1)(A). The Deputy Defendé
respond that McCorkell’s full name appears on the dispatch entries produced by

Defendants early in discovery, and that Rule 26(a)(1)(A) does not require

nge

that

YIS

supplematation of initial disclosures where the information was otherwise made known

during discovery.SeeDoc. No. 844 at 318 Rule26(e) imposes a dutyn litigants
timely tosupplement disclosures made under Rule 26(a) that become incomplete ¢
incorrect. Supplementatiotbecomes necessary when “(A) the [disclosing] party

learns that in some material respect the disclosure or response is incomplete or in(

18 Citation refers to the pagination assigned by the document’s author.
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and if the additional or corrective information has not otherwise been made known
other parties during the discovery process or in writing; or (B) as ordered by the Cq
Fed. R. Civ. P26(e).

Plaintiffs do not appear to dispute that McCorkell's identity was made known
them early in discovery based on the production of dispatch records. Further, the
review of the exhibit attached to the Declaration of Ann McCorkell shows that
McCorkell’s full name appeaon the dispatch recordSeeMcCorkell Decl, Ex. AA.
Thus, the Court finds thaxcluding the evidence isappropiate. Plaintiffs surely
reviewed the dispatch records in connection itisecuting this actionAccordingly,
the CourtOVERRULES Plaintiffs’ objectionto the McCorkell Declaratian

DISCUSSION

The Court first addresses the merits of Plaintiffs’ constitutional claims agains
Deputy Defendantasthe County Defendants’ liability hinges on whether the Deputy
Defendants are entitled to qualified immunityeeCity of Los Angeles v. Helle475
U.S. 796, 799 (1986) NeitherMonell. . . nor any other of our cases authorizes the
award of damages against a municipal corporation based on the actions of one of
officers when . . . the officer inflicted no constitutional hdjnsee alsd.ong v. City &
Cty. of Honoluly511 F.3d 901, 907 (9th Cir. 20Q7)f no constitutional violation
occurred, the municipality cannot be held liable and whetherdepartmental
regulations might have authorized the use of constitutionally excessive force is qui
beside the point.™) (quotingleller, 475 U.Sat799)

The Deputy Defendants move for summary judgnasrtb all claim®n the
grounds that undisputed evidence supports finding as a matter of lawethdidtimot
violate Plaintiffs’ or Kristopher’s constitutional righasdthey areotherwise entitled to

qualified immunity from suibecause they did not violate “clearly established”¥aw

19 The Deputy Defendantdso move for summary judgment as to Plaintiffs’ remaining state law clg
while Plaintiffs crossnove for summary judgment as to Plaintiffs’ battery and negligence claims 3
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Plaintiffs crossmove for summary judgmenh several grounds, arguing thia¢
Deputy Defendants used objectively unreasonable fehem they restrained Kristophe)
in a prone positioand provided inadequate medical cargiolation of Kristophe's
Fourth Amendmentights. Plaintiffs also move the Court to find as a matter of lawdh
deliberate indifference standard appleshar Fourteenth Amendment familial
association claim

1. Relevant Law

a. Summary Judgment

“A party may move for summary judgment, identifying each claim or defense
the part of each claim or defersen which summary judgment is sought. The court
shall grant summary judgment if the movant shows that there is no genuine disputy
any material fact and the movant is entitled to judgment as a matter of law.” .R&d. |
P. 56(a). The party seeking summary judgment bears the initial burden of establis
thebasis of its motion and of identifying the portions of the declarations, pleadings,
discovery that demonstrate absence of a genuine issue of materi@daCelotex Corp
v. Catrett 477 U.S. 317, 323 (1986). The moving party has “the burden of showing
absence of a genuine issue as to any material fact, and for these purposes the ma|
lodged must be viewed in the light most favorable to the opposing p#tyckes v. S.
H. Kress & Co0,.398 U.S. 144, 157 (1970). A fact is material if it could affect the
“outcome of the suitunder applicable lawAnderson v. Liberty Lobby, Ine77 U.S.

=

at

> as
R
hing

and

the

terial

242, 248 (1986). A dispute about a material fact is genuine if there is sufficient evidenc

for areasonable jury to return a verdict for the /moaving party. See id.
If the moving party meets its burden, the nonmoving party must go beyond tl
pleadings and, by its own evidence or by citing appropriate materials in the record,

by sufficient evidence that there is a genuine dispute for @ieé Celotexd77 U.S. at

the first element of Plaintiffs’ Bane Act claildowever, as discusséafra, the Court does not reach
the merits of Plaintiffs’ state law claims.
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324. The nonmoving party “must do more than simply show that there is some
metaphysical doulas to the material facts .”. .Matsushita Elec. Indus. Co. v. Zenith
Radio Corp,475 U.S. 574, 5871986). A “scintilla of evidence” in support of the

nonmoving @urty’s position is insufficientather “there must be evidence on which thg

jury could reasonably find for the [nonmoving partyRhderson477 U.S. 242 at 252
Moreove, “a party cannot manufacture a genuine issue of material fact merely by
making assertions in its legal memorand&.A. Empresa de Viacao Aerea Rio
Grandense v. Walter Kidde & Co., In690 F.2d 1235, 1238 (9th Cir982)

The evidence of theon-movant is to be believed, and all justifialaderences are

to be drawn in it$avor, id. at 255, “so long as their version of the facts is not blatantl

contradicted by the video evidente/os v. City of Newport BeacB92 F.3d 1024, 1021

(9th Cir.2018)(citing Scott v. Harris 550 U.S. 372, 3789 (2007). However, “[w]hen
opposing parties tell two different stories, one of which is blatantly contradicted by
record, so that no reasonable jury could believe it, a court should not adopt that ve
the facts for purposes of ruling on a motion for summary judginé&udott 550 U.Sat
380
b. Integral Participation

To prevail on a claim under 42 U.S.C. § 1983, a plaintiff must prove that the
defendant, while acting under color of state law, deprived the plaintiff of a right or
privilege conferred by the Constitution of the United Stagse Nelson v. Campheid 1l
U.S. 637, 643 (2004) (citing 42 U.S.C. § 1988\ official deprives a plaintiff “of a

constitutional right, within the meaning of section 1983, if he does an affirmative act,

participates in another’s affirmative acts, or omits to perform an act which he is leg
required to do that causes the deprivation of which [the plaintiff complaidshihson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978). As such, a defendant’s “liability under se

1983 is predicated on his integral participation in the alleged violation. Integral

D

OJ

the

rsion

ally

ction

participation does not require that each officer’s actions themselves rise to the level of ¢

constitutional violation. But it does require some fundamental involvement in the
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conduct that allegedly caused the violatioBfankenhorn v. City of Orangd85 F.3d
463, 481 n.12 (9tkir. 2007) (internal citations and quotations omitted).
c. Qualified |mmunity

“The doctrine of qualified immunity protects government officials ‘from liability

/

for civil damages insofar as their conduct does not violate clearly established statutory c

corstitutional rights of which a reasonable person would have knoviAe&drson v.
Callahan 555 U.S. 223, 231 (2009) (quotikigarlow v. Fitzgerald 457 U.S. 800, 818
(1982)). As such, “[ah official sued under § 1983 is entitled to qualified immunity
unlesst is shown that the officidll] violated a statutory or constitutional rig@{ that
was clearly established at the time of the challenged cohdBlttmhoff v. Rickard572
U.S. 765, 778 (2014) (internal quotations omitte@purts may “exercise tiresound
discretion in deciding which of the two prongs of the qualified immunity analysis sh
be addressed first in light of the circumstances in the particular case &t Raadson
555 U.Sat 236 If eitherprong is dispositiveacourtneed notinalyze thether prong
Seedl. at 23637.

Qualified immunity “protects ‘all but the plainly incompetent or those who
knowingly violate the law.”Ashcroftv. Igbal 563 U.S662,743(2009) (quotingMalley
v. Briggs 475 U.S.335,343(1986)). To successfully rebut an affirmative defense of
gualified immunity, “a plaintiff must show that the officer’'s conduct was so egregiol
that any reasonable person would have recognized a constitutional viold&ioméro v.
Kitsap County931 F.2d 624, 62{®th Cir. 1991).

“[1]n resolving a motion for summary judgment based on qualified immunity, 3
court must carefully examine the specific factual allegations against each individug
defendant (as viewed in a light most favorable to the plaintiffuhnngham v. Gates
229 F.3d 1271, 1287 (9th Cir. 200 dditionally, courts musttake care tdconsider the
state of the law at the time of the alleged violatioméuye v. Kemnab04 F.3d 705, 711
(9th Cir.2007). Importantly, the Supreme Court has “repeatedly told cedatsd the

Ninth Circuit in particular—not to define clearly established law at a high level of
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generality.” City and Cntyof San Francisco v. Sheeh&v5 U.S600, 135 SCt. 1765,
17751776 (2015) (quotindshcroft 563 U.Sat742). “Where constitutional guideline:
seem inapplicable or too remote, it does not suffice for a court simply to state that
officer may not use unreasonable and excessive force, deny qualified immunity, ar
remit the case for a trial on the questadmeasonablenes#\n officer ‘cannot be said to
have violated a clearly established right unless the’ sglointours were sufficiently
definite that any reasonable official in the defentashoes would have understood th
he was violating it” Kisda v. Hughes138 S. Ct. 1148, 1153 (201@juotingPlumhof,
572 U.Sat779).
2. Analysis

Plaintiffs claimthat the Deputy Defendants used excessive force against
Kristopher, denied Kristopher adequate medical care, and as a result of his death,
liable for violating Plaintiffs’ right to familial association with Kristopher. The Deput
Defendants argue that these@ntitled toqualified immunityfrom suit as to all claims
The Courtaddresses each alleged constitutional violationtla@dntitiementof each
Deputy Defendanio qualified immunity from suit as to each claim in turn

a. Fourth Amendment Excessive Force Claim

Plaintiffs point to four instances in which the Deputy Defendants used allege(
excessive force against Kristophgr) Deputy Garza’'stakedown” ofKristopher in front
of the entrance to Hobby Lobby; (2) Deputies Garza's and Robledo’s Taser deploy
(3) Deputy Robledo’s fist and sap strikes against Kristopher; and (4) the Deputy
Defendants*forceful pronerestrant” of Kristopher. SeeDoc. No.60 (“Plaintiffs’
Combined Memoranduhor “PsMemo?) at 4564 2°

I. Relevant Law

In Fourth Amendment excessive force cases, courts examine whether police

officers’ actions aré objectively reasonablenderthe totality of the tcumstances.

20 Citations refer to the pagination assigned by the document’s author.
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Santos v. Gate287 F.3d 846, 855 (9th Cir. 2002)he analysis must balan¢¢he
natureand qualityof the intrusiorfi upon an individuak rights“against the
countervailing government interests at stakathout regard for thefficers’ underlying
intent or motivations.SeeGraham v. Connqr490 U.S. 386, 3967 (1989) see also
Byrd v. Phoenix Police Dep’885 F.3d 639, 642 (9th Cir. 2018)

Whether a use of force was reasonable will depend on the facts of the partic
ca®, including, but not limited tq1) whether the suspect posed an immediate threat
anyone (2) whether the suspect resisted or attempted to evade amdgB)the severity
of the crime at issueSeeGraham 490 U.Sat 396 Only information known to the
officer at the time the conduct occurred is relev&eeCty. of Los Angeles v. Mendez
137 S. Ct. 1539, 15447 (2017);,Glenn v. Washington Cty673 F.3d 864, 873 n.8 (9th
Cir. 2011)(“We cannot consider evidence of which the officers weaeavare . ..").
Courts mustjudge the reasonableness of a particular use of fbrara the perspective
of a reasonable officer on the scene, rather than with the 20/20 vision of hindsight,
allow ‘for the fact that police officers are often falde make splisecond judgments
In circumstances that are tense, uncertain, and rapidly evehahgut the amount of
force that is necessary in a particular situatios.B. v. @ty. of San Diego3864 F.3d
1010, 1014 (9th Cir. 201 {yuotingGraham 490U.S. at 39697). In doing so, courts
should be mindful that “there are no per se rules in the Fourth Amendment excess
force context; rather, courtmust still slosh [their] way through the factbound morass
‘reasonablenessWhether or not [a defelants] actions constituted application of
‘deadly force,” all that matters is whether [the defenddrmictions were reasonable.
Mattos v. Agaranp661 F.3d 433, 441 (9th Cir. 201(Riterations in originaljquoting
Scotf 550 U.Sat383).

ii. Analysis
Applying the legal principles set forth above, the Court constitiers

Llar

to

ve

. of

constitutionality ofeach use of force and whether the Deputy Defendants who integrally

participated are entitled to qualified immunity from suit with respect to the use of force a
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iIsue
1. Deputy Garza's “Takedownbdf Kristophef!

The first instance of alleged excessive force took place when Deputy Garza
attempted tghysically restrairKristopher in front othe entrance tblobby Lobbyby
maneuvering him to the grounds noted abovean determining whether Deputy Garzg
“takedown” constituted excessive fortlee Court must balance the “nature and quality
of the intrusiofi on Kristophers“liberty with the countervailing governmental interest
at stake.” Davis v. City of Las Vegad478 F.3d 1048, 1054 (9th C007) (internal
guotations and citations omitted).

This balancindirst requires the Court to “assess the quantum of force’used
(quotingDeorle v. Rutherford272 F.3d 1272, 12480 (9th Cir. 2001) A reasonable
jury could conclude that takes a substantial amount of force to pustell“developed
and weltnourished 34-year old,165poundmaleontothe ground. Omalu Decl., Ex-A
6. To determine whether the force used by Deputy Garza was excéssiust be
badanced againghe“countervailing government interests in $gfadetaining
Kristopher. Miller v. Clark Cty;, 340 F.3d 959, 966 (9th Cir. 2003Jhis requires a
consideration ofthe totality of the circumstancésncluding theGrahamfactors,at the
time Deputy Garza deployed the force at isddeat 968

Prior to pushing Kristopher down onto the ground, Deputy Garza had bdlea o
scene observing Kristopher’'s demeanor and beh&m@pproximately five minutes
SeeKCV beginning at 2415.00. Kristopher was not suspected of aeyiouscriminal
activity at that time, but happeared “disheveled” and “fidgety” and would not stop
moving; he was not wearing any shoes and had pinpoint pupils. Garza Depo.at 1
18:07. Deputy Garza did not immediately use force; rather, he attempted to engag
Kristopher verbally.See id at 20:0721:04. Deputy Garza fourkristopherto be

noncommunicativand based oGarza’sexperience and trainires a PERT deputye

211t is undisputed that Deputy Garza was the sole “integral participant” in this partise of force.
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concluded that Kristopher might have been under the influenoeally ill. See id at
21:0521. DeputyGarza further concluded tham assessment by Ms. Brasel was
appropriate and Kristopher needed to be restrained via handcuffs in order for M. |
to safely assess his conditioBee id.see also idat25:1426:07. Deputy Garza
attempted to handcuff Kristophevhodid not cooperate, and only then did Deputy
Garza push Kristoph@nto the ground See id 33:0621.

Thus,whenDeputy Garza used the force at issue, Kristopher appeared under
influence or otherwise affected, failed to respoaberently taoutinequestiomg, and
posed a potential threathamself, as well aBeputy Garza and civilians in the
immediate vicinity??> At thatpoint, Deputy Garza “had substantial grounds for believ
that some degree of force was necessargrder to detain KristopherGregoryv. Cty.
of Maui, 523 F.3d 1103, 1106 (9th Cir. 200&arzachose to handle the situation by
pushing Kristopheinto a seated position on the grourigeeKCV beginning at 30:28:8(
Under the circumstancesy neasonable jury would conclude tlfas was an
unconstitutionally excessiuese offorce. See, e.gArpin v. Santa Clara Valley Transp
Agency 261 F.3012,922(9th Cir. 2001)holding that officers did not use excessive
force in using physical forcgufficient to liftan unarmed suspeitom the ground after
the suspeatesistedbeing handcuffed by stiffening her aand attempting to “pull fred’

Plaintiffs maintain that Kristopher did not resist detention in front of Hobby Lg
andbecauséhere was no indication that he was armed or dangdbeysity Garzalid
not have grounds to “further intru[de] into his liberty” by pushing Kristopher to the
ground. PsMema. at 46 (citingTerry v. Ohig 392 U.S. 1, 24 (1968)). Itis undisputed
that when Deputy Garza first arrived on the scene Kristopher appeared neither arn|

dangerous and was not resisting detentibecause Deputy Garza had not yet attem

22 arry Cady testified regarding the concern that Kristopher might step inta taaifi hurt himself, as

Bras

the

ing

bby

ned n
ted

Kristopher “had already done so.” Cady Depo. at 31:17-21. And although not at issue herfésPlalnti

retained police practices expert, Roger Clark, testified that at this pgotyp8arza had reasonable
suspicion to detain Kristophe6eeSNOL, Ex. N (“Supp. Clark Dept) at 141:2224.
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to physically detain him. However, the situation was not static. By the timeyDeput
Garza resorted to using physical force he had been unable to engage Kristopher ir
conversation; he had observed Kristopher's demeanor and erratic behavior; he did
know whether Kristopher had a weapon and believed that Kristopher’s pockets mig
full; and he had observed civilians in close proximity. When Deputy Garza instruct
Kristopher to put his hands behind his back and then attempted to handcuff him,
Kristopher pulled away and began to turn towards Deputy Gé3eaGarza Depo. at
29:1-17; 31:2533:11; 50:6-14; see also Arpin261 F.3dat922 (noting that the suspect
“stiffened her arm and attempted to pull it away, which was impermissible regardlg
whether Officer Stone had probable cause to arres).hérwas only then that Deputy
Garza physically forced Kristopher to the ground.

Plaintiffs further assert that Deputy Garza could have usedhigasive
alternatives and that he gave no warriméristopher before using force despite
observing that Kristopher was emotionally disturbed due to mental illness or intoxiq
SeePsMema. at 46. However, Plaintiffs do not dispute tBaputy Garza first
attempted to verbally communicate with #opher, Kristophewas noncompliant, and
once Deputy Garzattempted to hol&ristopher’'s handand wristdogether, Kristopher
pulled them away and began to turn toward Garza. And although Kristopherisal
conduct was not sevelitee exhibitedbizare behavior and resisted being handcuffed.
was objectively reasonable for Deputy Garza at that point to believe that Kristophe
“posed a threat to himsélto Deputy Garza and Ms. Brasahd“possibly to anyone
who passed by hirhandto use physicalorce to maneuver Kristophaccordingly.
Tatum v. City & Cty. of San Francised41 F.3d 1090, 10987 (9th Cir. 2006)
Moreover, “[w]hile the existence of less forceful options to achieve the government
purpose is relevant|p]olice officers. . .are not required to use the least intrusive deg
of force possiblé. Marquez v. City of Phoeni®93 F.3d 1167, 1174 (9th Cir. 2012)
(quotingForrester v. City of San Dieg@5 F.3d 804, 80708 (9th Cir.1994).

Even assuming a reasonable jury carddclude that Deputy Garza used exces:
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force, Plaintiffs havefailed to identify a case that clearly establishesBlegauty Garza's
use of force was unconstitution&isela 138 S.Ct. at1153 (2018).Plaintiffs arguethat
Deputy Garza’'s “takedown” of Kristopher resembles the gang tacB&ikenhorn v.
City of Orangesupra However,Blankenhorris readily distinguishablen its facts® as
“the force used was significantly greater than the force used in this caséfiarided
[a] differently situated plaintiff.” Emmons v. City of Escondide?1 F.3d 1172, 1174
(9th Cir. 2019)

Blankenhornnvolved a marallegedlytrespassingt a malji when officers
“stopped him, he was talking with an adult friend and was accompanied gguwgp
boys” Blankenhorn485 F.3d att78 There were no facts to suggest the man was u
the influence or otherwise impairadd he wastalking casually with a friend Id. In
stark contrastDeputy Garza observed Kristopher acting stranggipearinglisoriented,
and suspected Kristopheras under the influence of an illicit substance, mentally ill, ¢
both. SeeGarza Depoat 20:521:11, 25:1426:3. Plaintiffs contendthat Kristopher did
not pose an immediate threéatDeputy Garzgustifying the application of physical forc
butin doing so disregard Kristopheidemeanortesistance to being handcuffeshdthe
undisputed fact that the encounter took place in frotli@entrance tblobby Lobby
where patrons-some with small adldren—were entering and exiting the store

Additionally, the “takedown” irBlankenhorrconsisted of three officefalmost
immediately” gangtacHK[ing]” the man after he refused to be handcuffBthnkenhorn
485 F.3dat478 In this caseDeputy Garzaengaged Kristopher verballgttempted to
handcuff him, and only after he was unsuccessful at dsmgl he resort to pushing
Kristopherdown andnto a seated positioon the walkway outside tretore’sentrance
SeeKCV at 30:D:95-30:39:74. By way of contrast, ilBlankenhorpna reasonable jury

23 The additional cases cited by Plaintiffs are even less analogous and do not meritfadihssion.
SeePs Memo. 858 (citingGraveletBlondin v. Shelton728 F.3d 1086, 1091-92 (9th Cir. 2013) (tasi
a bystander)Santos v. Gate287 F.3d 846, 853-54 (9th Cir. 2002) (taking down an individual,
resulting in a broken back)).
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could have concluded from the testimony and video evidence that the officer nevel
to handcuff the suspect arftesuspect never actively resisted being handcuffed befo
the gang tackleSee485 F.3d at 4799.

The Court is mindful that an encounter between an officer and a potentially
“emotionally disturbed individual who is creating a disturbance or resisting arrest,
opposed to a dangerous crimihdypically warrants a lesser degrafeforce. Glenn 673
F.3dat877 (citingDeorle, 272 F.3d at 1282)However, no reasonable jury could
conclude that Deputy Gargauseof downward force on Kristopher in an effort to plac
Kristopher in handcuffs so thits. Brasel cold safely assessrniconstituted an

excessivaise of force.See e.g, Tatum 441 F.3cat 1097 (holding that where a susped

tried

e

t

was"behaving erratically and resisting arrest, it was objectively reasonable for Smith to

use a control hold to secure Fullaaé@rm long enough to place him in handctiffs.
Furthermore, Deputy Garza'’s use of fodté not violate clearly established laBee
Saucierv. Katz 533 U.S194, 20102 (2001) Accordingly, Deputy Garza is entitled to
gualified immunity from suit with respect to thise of force.
2. Taser Deployment$

The next use of force at issue is the deploymemdyputies Garza and Robledb
their Tases. The Deputy Defendants argue that the Taser deployments were reaso
given Kristopher’s active resistance and the Tadailures toimmobilize Kristopher
long enough for the deputies to handcuff hideeDoc. No. 531 (“Deputy Defendants’
Memorandum” or DD Memo.”) at 2222.2° Plaintiffs contend that the four Taser
deployments were excessive under the circumstar®ss?sMemo. at 4748.

It is well-settled in this circuit thatasers, tvhen used in dafmhode constitute an

intermediate, significant level of force that must be justified by the governmentaltn

24 plaintiffs assert, Defendants do nogae otherwise, and the Court agrees that Deputies Garza af
Robledo were “integral participants” as to each Taser deployrsa@s Memo. at 50.

25 Citations refer to the pagination assigned by the document’s author.
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involved” Bryan v. MacPhersqr630 F.3d 805, 826 (9tbir. 2010) see alsolrhomas v.

Dillard, 818 F.3d 864, 890 (9th Cir. 2016)s such, the Court must determine whethe

Deputies Garza'and Robledo’daser deployments were “objectively reasonable giv
the totality of the circumstancésNehad v. BrowderR29 F.3d 1125, 1132 (9th Cir.
2019)

The record reflects that upon arriving at the scene Deputy Robledo had
reasonable basis to belietat confronting Kristopher would require the use of some
degree of force. Deputy Robledo had received information from the dispatcher ind
that Kristopher might bander the influence of drugs and ttenfrontationat issue had
been going on for while. SeeRobledo Depoat 15:325. Deputy Robledo also had
information supplied bs. Brasel indicating that Kristophewas not following
directives” andhe knewthatBrasel had requested a “code cover responsk.at 16:15
24. As noted above, one of the most important factors to consideetbexlthe suspect
posed an immediate threat to any@safety. See Mattos661 F.3cat441. When
Deputy Robledo arrived at the scene, he observed Kristopher resisting arrest and
“wrestling” with DeputyGarza on the ground. Robledo Depb19:216; see alsiKCV
beginningat 31:08:00. At that point,it was reasonable for Deputy Robledo to believe
thatKristopher posed an immediate threat to Deputy Garza’s safety. Howegrty
Robledo did not immediately deploy his Taser; rather, he gave a verbal warning th
intended to deploy his TaseBeeRobledo Depo. at 22:1P5; see alsdsarza Depo. at
34:2535:02 Deputy Robledo then observed Kristopher continuing to struggle agai
Deputy Garza and attempting to get up, while turning to Raafdedq and only then did
Deputy Robledo deploy his Taseé8eeRobledo Depo. at 24:188; KCV beginning at
31:20:00

Deputy Robledo deployed his Taser at Kristopher from approximately seven
away, Robledo Depo. at D823, however, Kristopher was not incapacitated. Rathe
Kristopher doubled over at the waist momentarily before moving towards Deputy G
and hethenraninto the parking lot.SeeKCV at 31:20:0831:30:00;Garza Depoat
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37:2-24. This led to the deputies deploying their Tasers a collective total of three
times, which again did not have the intended immobilizing eff8eeKCV at 31:26:00
31:3300; Garza Depoat 3808-19, 40:1541.08; Robledo Depoat 3109-16.
Kristopher’s flight was only stopped once Deputy Robledo chased and tackled Krig
to the ground.SeeKCV at 31:30:0031:45:00.

Plaintiffs primarily rely onBryanv. MacPhersorn support of their position that
the Taser deployments were excessive uses of force. 630 F.3k8B5Mema. at 47
48. Bryaninvolved a man pulled over by a police officer for a traffic violation. Whilg¢
the man was behaving unusually and dresséehims shoes and boxer shorts, it was
undisputed that he never made any verbal or physical threat to the officer or asgon
he was tearly unarmed given his attirand his only noncompliance was not remainin
in his vehicle, a command that he assgtie did not hear from the officebee Bryan
630 F.3d aB26-30. The material dispute iBryanwas whether the man took a step
toward the officer, and what followed indisputably was the officer, without warning,
deploying his Taser at the man, who wasobilized, fell, and suffered injury as a
result. See idat 822.

Bryanis factuallydistinguishable.Kristopherwore pantaith pockets, leavinghe
deputiesuncertain as to whether Kristopher was in possession of any wedpems.g,
Garza Dep. at 2005-21:11. Prior to the initial Taser deploymeimeputy Robledo
observed Kristophestrugglng with Deputy Garza on the grouaddactively resisting
restraint Seed. at 33:1521; NOL, Ex. L (“Clark Depo.”)at 179:22180:8 (Plaintiffs’
police practices expert, Roger Clark, admitted that Kristopher was “activelyrrgssti
detention” at the time Kristopher was shot with the Taddigreover, unliken Bryan
the scene in front of Hobby Lobby had numerowgians, including young children,
entering and exiting in close proximity to Kristopher and the depu8esKCV
beginning at 3:36:00Thus,by resisting Kristopher posed a threat to not ohiynself
and Deputy Garza bulso civilians The undisputed facts show that Kristopher resist

detainment, ultimately leading to the initial Taser deployment, which did not ifneol]
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him sufficiently for the deputies to detain him. Instead, Kristopher reedwegrckly
enough to move toward3eputyGarza and theruninto the parking lot.

Plaintiffs arguethata reasonable jury could conclude tKaistopherwas
exercising his limited right to resisthen he ran into the parking loes Memo. at 48.
However, “[ah individual s limited right to d&fer reasonable resistance is only triggerg
by an officets bad faith or provocative conductArpin, 261 F.3cat921 Plaintiffs fail

to proffer evidence of bad faimd no reasonable jury could find that Deputy Garza's

use ofphysicalforce gaveKristopher a limited right to resist by struggling and
attempting to flee the scenéurther,Deputy Robledo’s initial Taser deployment was
reactive and intended to subdue, not provocatived the cases cited Hdylaintiffs in
support of their contentiootherwiseare distinguishableYoungwood v. County of Los
Angeledgnvolved a suspect who started moving or “circling” around an officer in
response to the officer pepper spraying the suspect “from behind without warning \
[he] was sitting on the sidealk.” 655 F.3d 1156, 1164 (9th Cir. 2011). The second
distinguishable case is agd@iankenhornwhich involved a suspect who refused an
officer’s orderto kneel down to be handcuffééfore gangacklingthe suspect with
other officers, triggering theauspect’s limited right to resistanc8lankenhorn485 F.3d
at 47980. Garlick v. County of Kerms also distinguishable asivolved a suspect bit
by a K-9 officer —the provocative conduct triggering the suspect’s limited right to
resistancei.e., the suspect’'s movement away from the officer and attempts to get3h
to stop biting him. 167 F. Supp. 3d at 1148.

Even if Deputies Garzmand Robledo’s use of Tasers could be considered
excessive forcats unconstitutionality is ndtbeyond debaté See Ashcrofto63 U.Sat
741 The Court has exhaustively surveybd tontrolling case lawat the time of the
events in question and concludes ihatould not have been apparent tdeputy facing
similar circumstancethat using a Taser on an individual suspected to be under the
influence, actively resisting detention, engaged in a physical confrontation with a d

and then attempting to fleegnstituted excessive forcés discussed abovByyan
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presents a significantly dissimilar factual scenario involving a man pulled over for g
traffic violation, clearly unarmed due to his attire, and complying with every reques
the officer (with one possible exception to remain in his car) before beihgvgh@
Taser without a prior warning.

Likewise,Jonesv. Las Vegas Metro. Police Dépvould not haveut Deputies
Garza and Robledo on notice that their conduct was unlawflleR®. at 59 (citing
873 F.3d 1123, 11332 (9th Cir. 2017). First,Jones postdates the events in question
The Ninth Circuit did not file thdonesopinion until October 20, 2017. The encounte
between Kristopher and the Deputy Defendants occurred on October 14 A26aah,

Jones*could not have given fair notice tdHe deputiels because a reasonable officer |i

not required to foresee judicial decisions that do not yet exist in instances where th
requirements of the Fourth Amendment are far from obviokssela 138 S. Ctat1154
(quotingBrosseaw. Haugen543 US. 194,200 n.4(2004))

Second, ike Bryan, the facts oflonesare not sufficiently similar to the facts here.

Jonesinvolved an unarmed man pulled over by an officer for a traffic violation. 873
at 1127. The man initially complied with the officer’s request to get out afahso the
officer could pat him down for weapons, then turned on the officer, whalphBe
firearm on the manld. The man then sprinted away, leading the officer to deploy h
Taser at the man and continue to activate the Taser even after the man was on thg
immobilized and not resisting, and handcuffed with backup officersragrat the scene
to assist.See id Here, there is no genuine dispute that Kristopher was actively resi
detainment by first wrestling with Deputy Gaijmat prior to the first Taser deployment
thenlunging at Deputy Garza before fleeing to the paghot after the initial Taser
deployment and during the next Taser deploymeiisteover,the Taser deployments
did not have the intended effect of immobilizing Kristopher long enough for the def
to handcuff him. Nris there any evidence to suggéhatthe deputies contindeto
activatethe Tasersn Kristopheronce hevasbrought tothe ground.

Likewise, the facts imThomas v. Dillardare not analogous. In that case, prior tc
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being shot with a Taser, the suspetbdsl facing the officer witlmis hands at his sidés
“had been cooperative, aside from refusing to raise his hands, kneel and b¢ friske(
“gave no indication he was going to flee, and his resistance was mostly passive.
Thomas 818 F.3cat890. Furthermorethe Ninth Circuit haheld the use of Tasers

reasonable under circumstances where the suSpastalso actively resisting arrgst

j

and “the officers could reasonably have believed that they were themselves in"danger.

Marquez 693 F.3cat1175

In sum, even if a reasonable jury cofiftd that Deputies Garmand Robledo’s
Taser deployments constituted excessive force, because Kristopher was resisting
detention, struggling with Deputy Garza, and then attempted tovtextherthe deputies
could constitutionally deployases against Kristophawas not‘beyond debateat the
time of the events in questiostanton v. Sim$71 U.S. 3, §2013) (quotingAshcroft
563 U.Sat743). Accordingly, Deputies Garza and Robledo are entitled to qualifieq
immunity from suit withrespect to this use of force.

3. Deputy Robledo’s Fist and Sap Strikes

The next instance of alleged excessive force at isddeputy Robledo’s fist and
sap strikes.The DeputyDefendantsargue that Deputy Robledo’sfiand sap strikes
were reasonable responses to Kristopher's resist@eeD Memo.at 23. Plaintiffs
respond that the strikes amounted to deadly force, which was excessive given Krig
posed no immediate threat and oatiempted to fleas a reamnable response to the
force used.SeePsMemo. at 5152.

With respect to the quantum of force, a reasonable jury could find that Deput
Robledo’s fist and sap strikes were significant/anthtermediate uses of force,
respectively.Cf. Garlick, 167 F. Supp. 3dt1147(finding baton blows and impact

blows by punching are generally considered intermediate and significant uses of fc

26 plaintiffs assert, Defendants do not argue otherwise, and the Court agtd@sghty Garza was an
“integral participant” in Deputy Robledo’s use of fist and sap strilg==Ps Memo. at 52.
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respectively)citing Young 655 F.3d at 11662; Blankenhorn485 F.3d at 480 A
reasonable jury could also find that some of these strikes landed on Kristopher’s h
rendering thenpotentiallydeadly uses of force. Thus, the pertinent ingigmwhether a
reasonable jury could find these strikesstitutel excessive force under thatality of
thecircumstaces.

As discussed above, Deputy Robledo arrived on the scene to witness Kristoy
engaged in a physical altercation with Deputy Garza. Robledo deployed his Taser
Kristopher to minimal effect, anthenchasedand tackled Kristopher ithe parking ot
of theHobby Lobbystore SeeKCV at 31:30:0631:45:00. Kristopher was “trying to
avoid contact, get away,” “
203:17; 203:22; 213:1290; see alsdsarza Depo. at 38:159. That is when Deputy

Robledo struck Kristopher “once in the face” with a closed f&ibledo Depo. at 31:15

squirml[ing],” and resisting apprehension. Clark Depo. g

22. Kristopher “kept resisting and grabbing at [Deputy Robledo] and gettingang,”
Deputy RobledstruckKristopher two more times in the facial ardd. at 32:1213,
33:4-14; 35:37. The strikes did not subdue Kristoph&eeKCV at 31:35:5931:47:00.
Kristophercontinued to resist apghension over Deputies Garza's and Roblednts

severaintervening civilians’ efforts See idbeginning at 31:58:00Depuy Robledo

struck Kristopher in the area of his hands, head, and shoulders first with about four

hammeffist strikes, then with about six strikes with a s&ae Robledo Depoat 47:15
48:6, 53:1154:10, 56:1619, 59:221; Brasel Depoat 33:49, 65:2066:5;Cady Depoat
48:1749:8, 76:1524, 78:612, 78:2379:10, 79:2680:1.

Plaintiffs argughatunderGrahamthe series of fist and sagirikesemployed by
Deputy Robled@onstituesexcessive forceSeePsMemo. at 5153. Plaintiffs posit that
“the possibility of drug use or mental illness does not justify any forck.at 52.
However this contention is not supported by the law in this circuit, where courts hay
declined to “adopt a per se rule establishing two different dleeststins of suspects:
mentally disabled persons and serious criminkdstead, . .where it is or should be

apparent to the officers that the individual involved is emotionally disturbed, that is
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factor that must be considered in determining, uGtaham the reasonableness of the

force employed. Deorle 272 F.3cat 1283 Plaintiffs alsominimizethe severity of
Kristopher’s actiongnd the threat he posed to those arounddsithe encounter
continued Prior to administering the strikeBeputy Robleddad observe&ristopher
resist and struggle physically wibeputy Garzagetshot with several Taser darts with
no apparensignificanteffect on hiamobility, move towards Deputy Garza before fleei

into the parking lot, and stop only after being tackled to the ground

Nevertheless, Plaintifisiaintainthat Kristopher “posed no immediate threat at {

time of these strikes.” Mdemo. at 2. Plaintiffs point to Deputy Robledo’s interview,
during which he dl not mentiorthat Kristopher kicked or flailed after being tackletke
PSSNos. 17274. While the Court is keenly aware that ‘(shmary judgment is not
appropriate in 8 1983 deadly force cdsglen “the officer’s credibility. . .is genuinely
in doubt” Newmaker v. City of Fortun®&42 F.3d 1108, 1116 (9th Cir. 2016)is is not
such a caseAlthoughDeputy Robledo did notatein so many words during his
interview thatKristopher“kicked’ him, Deputy RobledaeporedthatKristopher
“immediately turned around . . . and was flailing and throwing his handsup ....” F
Decl., Ex. QQ“Robledo Int.”) at 2121-24. The surveillance video of the incident
confirmsthat this is a reasonable characterization of Kristopher’s actions and Plain
retained police practices expert agréleat Kristopher squirmed and tried to get away|
SeeKCV at 31:32:0031:40:00; Clark Depo. at 203:22. Deputy Robledo further repa

ng

he

attah

[iffs’

rted

that after punching Kristopher one time in the face, Kristopher “was slapping at mg| . . .

[and] managed to get up .[and] started running . . Id. at 21:2522:11. At one point,
Kristopher grabbed at Deputy Robledo’s baton on the ground until Deputy Robledd
able to knock it awaySeeKCV at 32:25:06832:55:00; Brasel Depo. at 3122. Video
evidencademonstrates conclusively that Kristopher in fact broke away from Deputy
Robledo and started running into a busy parking $&#eKCV at 31:46:7731:50:01.
Additionally, Plaintiffs do not dispute that during this strugglejlians were still nearby

in front of the entrance tblobby Lobbyand in the parking lowith at least oneivilian
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in close proximity andrying to assist Deputies Robledo and Gavgh physically
subduingKristopher.

Plaintiffs furtherassert that Kristopherigsistancavas a easonable attempt to
protect his body from excessive forceéeePsMema. at 52. However, the Court rejects
this argument for the same reasons noted above, namely that the Taser deplagme
not constitute such provocative foreerethat would give ige to dimited right toresist
by attemptingo flee the scene. This applies equally to Deputy Robledo’s tackle an
initial strikes which werereactiveattempts to subdue Kristophera struggle which
promptedseveral civilian passersby to intervene and help restrain KristofleeKCV
at 31:44:0032:50:00;Garza Depoat 43:623; Robledo Depoat 42:1643:10.

“The calculus of reasonableness must embalhyvance for the fact that police
officers are often forced to make sgd#cond judgmerksin circumstances that are

tense, uncertain, and rapidly evolvhr@bout the amount of force that is necessary in

particular situatiori. Graham 490 U.S. at 39®7. The struggle with Kristopher on the

ground of HobbyLobby’s parking lot was clearly tense, uncertain, and rapidly evolvi
as Kristopherontinued to resist and attempted to fi@ased on theontext in which the
strikes occurred, no reasonable jury could conclude that Deputy Robledo used forg
thanin proportionto Kristopher'scontinuedresistance anthcidental to the deputies’
efforts to detain and secure Kristopher.

Even assuming that Deputy Robledo’s fist and sap strikes were excessive ug
force,such force did notiolate clearly establised law. Plaintiffs argue that
BlankenhorrandYoungv. County of Los Ange$&‘clearly established that repeated
punches to the head and impact strikes to the baqglyire aggressive or combative act
not just passive resistanby someone who is reasonably resisting excessive force.”
Mema. at 59 (citation omittedemphasis added)rhe Court agreesHowever, neither
Blankenhormor Young‘squarely govern” the facts of this cadeisela 138 S. Ct. at
1153 As discussed above, the undisputed fercthis caselemonstrate that Deputy

Robledo’s strikes took pla@sKristopheractivdy resised;fled from the deputies;
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flailed; broke Deputy Robledo’s tacklattempted to flee agalmefore being dragged to
the gound and continued flailing and resisting detainmexeitherBlankenhormor
Youngplaced Depues Garza an®obledo on notice th&obledo’sstrikeswere
excessive under tBespecificcircumstancesAccordingly, Deputies Garza and Roble(
are entitled to qualified immunity from suit with respect to this use of force.
4. Deputy Defendants’ “Forceful PronRestraint of
Kristopher’

The last instance of alleged excessive force is the Deputy Defenttantsful
prone restraint” of KristopherThe Deputy Defendants argue thatitlaetions, including
placing Kristopher in maximum restraint®nstituted agasonabl@pplication offorce
given that Kristopher wa®sisting detentioand “posed a danger to them, himself, an
to the civilians in the area.” DD Manat 2325 (citing Rossall Decl. § 4Plaintiffs
respondhat“not only are Defendants not entitled to summary judgment, but the
undisputed lack of any serious immediate threat entitles Plaintiffs to summary judg
for Defendantstontinued use of dangerous restraint techniques, particafaely
[Kristopher]pleaded to them that he could not bredtHesMema. at 53.

Assuming a reasonable factfinder could conclude that the Deputy Defendant
restraint of Kristopher constituted a substantial use of ftineequestion is whether the
force was reasonable based on the totality of the circumstances.

“Restraining a person in a prone position is not, in and of itself, excessive foi
when the peman restrained is resisting arréststate of Phillips v. City of Milwaukgee
123 F.3d 586, 593 (7th Cir. 199(titing Mayard v. Hopwood105 F.3d 1226, 12228
(8th Cir.1997); accordTatum 441 F.3cat 1098 Here Kristophercontinued to resist

restraintduring his struggle with the deputies, eventually leading to the deputies sef

27 plaintiffs assert, Defendants do not argue otherwise, and the Court agreashtaittae Deputy
Defendants was an “integral participant” in the “forceful prone restrairtistopher. SeePs Memao.
at 53-54.
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Kristopher in two pairs of handcuffSeeKCV at 34:00:0634:55:00;Stalzer Depoat
31:832:20, 42:721, 43:48, 46:111, 71:872:11. Kristopher s onto the grounavhile
the deputies attempted to secure Kristopher in handéedidingthe deputies to place a
spit sock over Kristopher's hea®eeBeatty Depoat 44:1745:3, 46:711, 47:714;
Carillo Depo.at 36:813, 37:1619, 88:512; Garza Depoat 43:623; Kodadek Depoat
32:1325; Rossall Depo. at 23:3, 82:1183:4, 83:1114, Stalzer Depoat 46:1217,
46:2247:7;Robledo Depo. at 32:1P3, 33:714, 53:17, 90:2191:5, 122:316; Winter
Depo.at 27:2028:14; 38:2639:10, 61:59; see alsdKCV at 36:26:0637:13:00. Deputy
Beatty applied cord cuffs to Kristopher’'s ankles so that the deputigdpace
Kristopher in maximum restraintSeeBeatty Depoat 29:721, 37:538:5. Duringthe
proces®f securing Kristopher in maximum restraints, Kristopher kidRegduty Beatty’'s
chest. SeeBeatty Depoat 46:711, 47:714; Rossall Depoat 20:1618, 21:410, 22:14;
Winter Depoat 61:59; Rossall Decl. § 5Kristopher continued to struggéndthe
deputies deciding to replace the restraint with a more secareéSeeRossall Depoat
20:1618, 21:410, 22:122, 23:113, 33:27; Winter Depoat 33:221, 35:515; Rossdl
Decl. 1 5. After the second set of restraints had been applied, the deputies noticeq
Kristopher had stopped moving, so they placed him into a recovery position on his
and monitored his pulse and breathi®eeKCV at 40:47:0043:00:00;Carillo Depo.at
50:2251:13, 52:2153:15;Winter Depoat 42:19, 43:745:2, 46:525.

Plaintiffs argue that the force used by the deputies was excessive in light oftt
that “there was no serious or violent crime at issigsMemao. at 54 This argument is
not welktaken as itminimizesthe seriousness of Kristopher’s increasing resistance 1{
apprehension. The same is trueRtaintiffs’ assertiorthat Kristopher “posed no
immediate threat” or had not “any aggressive behavior toward afiydnevhich the
video andundisputedestimonial evidence overwhelmingly refute.

Plaintiffs further take issue with the Deputy Defendargstraint process becaus
thedeputiesvere trained that (1) struggling with someone in a state of excited deliri

and(2) restraining someone in the manner performed betbposel an increased risk
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of death. Seeid. at 55. However,Plaintiffs proffer no evidence that the Deputy
Defendants knewior a fact thaKristopher was in a state of excited deliriabthe time
only that they suspected he was under the influence of drugs, mentally ill, oQdyh.
information known to the officer at the time the conduct occurred is rele@asst.
Mendez 137 S. Ct. at 15487; Glenn 673 F.3d at 873 n.8And the record reflects that
the Deputy Defendants escalated their use of force in direct correlationstoplrer’s
continued resistanceéAs discussedbove the encounter with Kristopher began with
guestioningn front of Hobby Lobby’s entrance, followed by an unsuccessful attempg
place Kristopher in handcuffs, a struggle to keep Kristopher from risinig feet,
ineffectiveTaser deployments chase, a tackle, closed fist and sap strikestopher
breaking the tackle, another struggle to restrain Kristophsiruggle to secure
Kristopher in two pairs of handcuffs, and finally, a struggle to place Kristopneorie
secure maximum restraints, the first of whikk deputies felt the needreplace due to
Kristopher’s continuedesistance.

Thenon-controllingcases on wish Plaintiffs rely are distinguishablélthough
Garlick involved asimilar prolonged application of weight aahand@uffed man, the
government’s need for the intrusion was lolihe severity of the crime at issue was
resisting an officer, but apparently in a rgalent, non-combative mannerSeeGarlick,
167 F. Supp. 3d at 1156. Here, Kristopher was suspected of being under the influg
drugs and resisting detention imantagonistiananner for virtually the entire encounte
with the deputies, including during the procegsecuring Kristopher in both seif
maximumrestraints.And while Kristopher stated during the struggle with the
application of the second restraint that he could not bré¢itkdhe suspect itarlick
did), the video evidence shaveonclusivelythat the deputies were noiacing theirfull
bodyweight on Kristopher’s back or neek that point, but onlyexerting downward
pressure with their han@dshe struggled and tried to remove the spit sds&e, e.g.,
Fattahi Decl., Ex. HHH beginning 49:57, see alsad., Ex. 1l beginning at 4:200n the

other hand, irGarlick, “the officers allegedly applied approximately ten minutes of
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pressure to [the suspectlsdck’ 167 F. Supp. 3d at 1155.

Similarly, inGreer v. City of Haywardhe defendant officerstestified thafthe
suspectjvas not ombative, merely uncooperative[, anadmé of them explicitly testifieq
that they feared for their own safet®29 F. Supp. 3d 1091, 1104 (N.D. Cal. 201X%
discussed above, Kristophesistedor virtually the entire encounter. Moreovdret
Deputy Defendanteemained unsure if Kristopher had any weapons on his person u

after he was restrained in the second set of maximum restr&iees.e.g Rossall Decl. |

6. And in Greer, there was a genuine issue of material fact as to the suspectanesis

229 F. Supp. 3d at 1108ut here, the video evidence, indingthe recordings
submitted by Plaintiffthemselvesconclusively demonstragdristopher’s active
resistanceo restraint and detention

Evenassuming the Deputy Defendants used excessive force to restrain Krist
the Court concludes that the deputies did not have “fair notice” that their actions we
unconstitutional.Brosseay543 US. at198 Relying onDrummond ex rel. Drummond
v. City of Anaheim343 F.3d 1052 (9th Ci2003),Plaintiffs argue that at the time of th

events in questiofany reasonable officer would have had clear notice that multiple

——

ntil

pphe

re

D

officers’ sustained compression of the torso of an emotionally disturbed person who wa:

handcuffed and hogtiemhd did nopose a serious safety threat, while he cried for he
and said he could not breathe, constituted excessive"fdPedlema at60. However,

as explained above, in Fourth Amendment excessive force tpebse officers are

entitled to qualified immumtunless existing precedent ‘squarely governs’ the specific

facts at issué Kiselg 138 S. Ctat1153 (citation omitted) (emphasis addesbe also
West v. City of CaldwelP31 F.3d 978, 983 (9th Cir. 2019)rummonddoes not
“squarely govern” the facts of this case.

In Drummongd two officers brought to the ground an unarmed man whom they
knew suffered from mental illnes843 F.3dat 1054 Althoughthe mart‘offered no
resistance,” the officers continuously applied their weight to his neck and upperltbr,

The marrepeatedly told the officers he could not breathe; he soon fell into respiratc
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distress, and eventually lost consciousnédsat 105455. The court found that the
officers applied severe force that resulted in compression aspiuyaa 1056, despite
the minimal need for force because Drummond was not resistinghanmhderlying
crime was at issue.Id. at 1057 (emphasis in original, internal quotation marks omitt

The Ninth Circuit leld that “[the officers—indeed, any reasonable perseshould have

known that squeezing the breath from a compliant, prone, and handcuffed individugal

despite his pleas for air involves a degree of force that is greater than reasoldhlate.
1059

The facts oDrummondarecritically differentfrom the undisputed material facts
here. First, theDeputy Defendantdid not knowfor certainwhether Kristophesuffered
from a mental illness, bumerely suspecteithathe was under the influence of drugs,
mentally ill, or both. Most significantly, Kristopher wamstially combative and actively
resiseddetentionin a public place with numerous civilians nearby, and therefore, th
government’s neetb intrude upon Kristopher’'s Fourth Amendment rgglias
substantially greater than thatbmummond Even as the Deputy Defendantsed
physical force to restrain Kristopher, he continued to resist, repeatedly lifting his ug
body and head off the groun&eeKCV beginning at 34:05:00Kristopher’s behavior
throughout the encounter a key distinguishing factomhe factan Drummondndicate

a materially different scenario:

Independent eyewitnesses saw Officer Ned knock Drummond to the ground],]
where the officers cuffed his arms behind his back aDMmmond lay on

his stomach. Although Drummond offered no resistance, McElhaney put his
knees into Mr. Drummornd back and placed the weight of his body on him.
[Ned] also put his knees and placed the weight of his body on him, except thal
he had one knean Mr. Drummonds neck.

Drummond 343 F.3dat 1054 (internal quotation marks omittedin holdingthat the
officers were not entitled to qualified immunitiie Drummondcourt repeatedly

emphasized the detainee’s complianSee d. at 1061 ( The officers allegedly crushed
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Drummond against the ground by pressing their weight on his neck and torso, and
continuing to do so despite his repeated cries for air, and despite the fact that his H
were cuffed behind his back ahd was offering no resistancé&ny reasonable officer

should have known that such conduct constituted the use of excessivd {@mghasis
added);jd. at 1062 (We need no federal case directly on point to establish that kneg

on the back and neck ofcampliant detaineeggnd pressing the weight of two officers

ands

2ling

bodies on him even after he complained that he was choking and in need of air violates

clearly established law, and that reasonable officers would have been aware that g
the cas€).

Another important distinguishing factor between this casedbanthmonds the
nature of the force used by the Deputy Defendant®rdmmond “two officers leafed]
their weight on Drummorid neckand torso for a substantial period of tifnereating an
obvious risk of‘compression asphyxiald. a 105960 & n.7(emphasis added)rhe
bodily pressure applied by the Deputy Defendamtsristophemwas materially different
from that applied ibrummond Here the Deputy Defendantseverkneeled or
otherwise put their fulbody weight on Kristopher's neck. Rather, they applied varyi

degrees ophysicalforce on otheparts of Kristopher’s body to maintain control over

Kristopher including placing a knee and a forearm/elbow on Kristopher’s upper ba¢

seee.g, KCV at 34:08:21 placinga hand on the back of Kristopher’'s heseke.qg, id.

at 34:16:0&nd 37:21:19; placing hand on Kristopher’s shouldseee.g, id. at
34:35:04 pressing witltlosed fists on Kristopher’s upper baskee.g, id. at 35:06:02
and 38:48:15pladng a hand on Kristopher’'s hargke e.g.id. at 38:01:18andfinally,
placing a hand on the back of Kristopher's head and neck for approxirh@tsfconds,
see e.g.d. at39:58:2440:1720. This case is also distinguishable fr@rummond
based on the duration of the force used to restrain Kristoph&tuimmond the officers
allegedlyapplied continuous pressure to the detainee’s neck and back for over thirt
minutes. SeeCDCA Case No. 00cv24BHS, Doc. No. 301 at 6In this case, the

uch \

-

g

y

Deputy Defendantsestrained Kristopher on the ground in a prone position for a tota|l of
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approximatelyseven minutesSeeKCV at 34:04:0040:59:23.

In sum,Drummonddoes not squarely govern the specific facts of this aade
Plaintiffs have not identified, nor as the Court discovered, another controlling prece
which does Accordingly,the Deputy Defendants are entitled to qualified immunity fi
suitwith respect to the force used to restrain Kristopher in a prone position

lii. Conclusion

For the reasons set forth above, the Court concludes that the Deputy Defend
are entitled to qualified immuniignd therefore summary judgment in their favor as tq
Plaintiffs’ Fourth Amendment excessive force claim.

b. Fourth Amendment Medical Care Claim

Next, the Deputy Defendants argue that they are entitled to qualified immunit
with respect to Plaintiffs’ Fourth Amendment claim regarding the alleged denial of
medical care to KristopheiSeeDD Memo.at 27%29. The Deputy Defendants assert t
medicalcare was properly and timely summoned in this c&s® id. Plaintiffs respond

that“[i]t is objectively unreasonable to ignore an arrestee’s rapidly deteriorating

conditior and therefore they are entitled to summary judgment in their favor on this

issue Ps Memo. a3 (citing Tatum 441 F.3d at 1099

I. Relevant Law

Claimsunder the Fourth Amendment predicated upéailare to administer
medical car¢o detainees are analyzadderthe Fourth Amendment’s objective
reasonableness standafkeTatum supra 441 F.3d at 1099The Ninth Circuits
decision inMaddox v. City of Los Angele&2 F.2d 1408 (9th Cir. 1986%ets the
standard for objectively reasonable pasest care.”ld. (citing Maddox 792 F.2d at

1415). As such, officers musiéekthe necessary medical attention for a detainee w

rdent

om

ants

y

hat

nen

he or she has been injured while being apprehended by either promptly summoning the

necessary medical help or by taking the injured detainee to a hospitadldox 792
F.2dat1415

Under this standd, “a police officer who promptly summons the necessary
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medical assistance has acted reasonably for purposes of the Fourth Amendment,
the officer did not administer CPRTatum 441 F.3d at 109@uotingMaddox, 792
F.2d at 1415 (“We have found no authority suggesting that the due process clause
establishes an affirmative duty on the part of police officers to render CPR in any g
circumstances.”)).’Just as the Fourth Amendment does not require a police officer
use the least intrusive method of arrest,neither does it require an officer to provide
what hindsight reveals to be the most effective medical care for an arrested sushe
at 1098 (citing~orrester, supra 25 F.3dat 807).
ii. Analyds

The undisputed facts demonstrate that dispatch requested SMFD paramedic
approximately 4:00:21 p.m., less than five minutes after Deputy Garza first deployg
Taser. SeeMcCorkell Decl.{1 4, 6. By 4:01:18 p.m., the fire department had confirr
they were responding to the requeSee idff 1113. While the Deputy Defendants
waited for SMFD paramedics to arrive at the scene, they administered two Naloxol
doses and monitored Kristopher’s pulse and breathing once they noticed that Krist
had gone limp.SeeBeatty Depoat 7-:6-10; Carillo Depo.at 52:2154:9, 55:1357:21,
63:3-64:13, 70:172:22;Garza Depoat 55:1856:14;Winter Depoat 48:1049:25, 50:1
20; Fattahi Decl., Ex. HHH beginning 22:30; Rossall Decl.  8Considering the
evidence proffered by the Deputy Defendants, the record shows that the Deputy

Defendants fulfilled their obligation of acting reasonably under the Fourth Amendm
by “promptly summon[ingihe necessary medicassistance . ..” Tatum 441 F.3d at
1099;see alsdMaddox 792 F.2d at 1415.

Plaintiffs have failed to raise a genuine issue of material fact regarding the
reasonableness of the Deputy Defendants’ conalitictrespect tdristopher’s medical
needs.Plaintiffs argue that the Deputy Defendants hogtied Kristopher and increase
risk of harm to him by applying a spit sock and rolling Kristopher onto his stomach
after he stopped breathing and became unresponsivéei@s. at66. However, the

Court has already found that the Deputy Defendants’ decision to place Kristopher i
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maximum restraints was reasonable. Their decision to apply a spit sock on Kristof
was likewise reasonable, given that Kristoptyeat SeeKCV at 36:2600. As for the
decision to roll Kristopher onto his stomach, Plaintiffs cite no evidence that the Dey
Defendants recognized Kristopher had already stopped breathing prior to that deci
Rather, the evidence in the record demonstrateshihd@epay Defendantsvere
monitoring Kristopher’s breathing and pulse and noticed they were shallow and slg
respectively, before making the decision to roll Kristopher onto his stonsedBeatty
Depo.at 7-:6-10; Carillo Depo.at 52:2154:9, 55:1357:21, 633-64:13, 70:172:22;
Garza Depoat 55:1856:14;Winter Depoat 48:1049:25, 50:915; Fattahi Decl., EX.
HHH beginning at 22:30Further, the Deputy Defendants decided to brieflpasition
Kristopher to his stomach to reduce the handcuffs to one pair and pat him down in
preparation for releasing Kristopherttee SMFD paramedicsSeeRossall Decl. { 6.
DeputyRossall testified thahe deputies were concerned that Kristopher woulc
awaken violently from the Naloxone dosage, a common occurrence; Kristopher wg
awkwardly cuffed in two pairs of handcuffs, and therefore would have had greater
of motion in SMFD paramedics’ custodyless the handcuffs were reduced to one p4
and the deputies up to this point still were not certain whether Kristbphdeany
weapons on his persoid. The deputies finished this process angasitioned
Kristopher into recovery position and noticed his shallow breathing and slow pulse
not change SeeRossall Decl. § GXCV beginning at 45:45:0MBeatty Depoat 78:6-15;
Carillo Depo. at 72:122; Rossall Depoat 65:613; Winter Depoat 50:2152:22;
Sherlock Depo. at 65:187:12. Lastly, Defendants proffer uncontroverted evidence t
it would have been improper to initiate CPR with Kristopher merely having a weak
or shallow breathingSeeDD Memao.at 29 (citing Sherlock Depat 65:1967:12).
Plaintiffs further argue that the Deputy Defendants viol#ted training policies
while monitoring Kristopher by failing to perform rescue breathikigwever,the
deputies were not constitutionally obligated to adminigiscue breathing pursuant to
the Ninth Circuit’s holdings iTatumandMaddox SeeTatum 441 F.3d at 1099 (“[A]
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police officer who promptly summons the necessary medical assistance has acted
reasonably for purposes of the Fourth Amendnerdn if the officer did not administel
CPR”) (emphasis added}ee alsdMaddox 792 F.2d at 1415 (“We have found no
authoritysuggesting that the due process clause establishes an affirmative duty on
part of police officers to render CPR in any and all circumstancdsa.gny event,
“whether [Kristopher] was breathing when the paramedics arrived does not alter [tk
Court’s] conclusion thafthe Deputy Defendantlehaved reasonably for purposes of
Fourth Amendment."Tatum 441 F.3d at 109@iting Estate of Phillips v. City of
Milwaukee 123 F.3d 586, 595 (7th Cir. 199xplaning thatofficer “who discovered
[detainee)was not breathing is a fact of no consequence,” in light of uncontroverted
evidence that the officers continually monitored himf)).] he critical inquiry is not
whether the officers did all that they could have done, but whether they did all that
Fourth Amendment requires$iere, the officers promptly requested medical assistang
and the Constitubin required them to do no moreld. Plaintiffs fail to meet their
burden of producing affirmative evidence showingeauine issuef material faces to
whether the Deputy Defendaritsled to promptly summon or provide the requisite
medical care for Kristopher

Even if a reasonable jury could conclude that the Deputy Defendants providg
inadequate medical care to Kristopher, the depatieentited to qualified immunity
becaus&o clearly established law provadighem with notice that their conduct was
unlawful. As discussed abovEatumandMaddoxclearly reject the notion that an
officer’s failure to provide rescue breathing or CPR conssituteeasonable conduct
when the officer has promptly summoned the necessary medical assistance.

Plaintiffs rely on norbinding and inapposite authority to argue that the Deputy
Defendants were on notice “that people in custody had a constitutional rigghtree
from deliberate indifference to their known medical needs.M@so0. at 68. The first
case on which Plaintiffs rely Isolli v. Cty. of Orange 351 F.3d 410 (9th Cir. 2003)

Lolli, however, analyzed the medical needs claim under the Fourtemetidment’s
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“deliberate indifference” standard, not the Fourth Amendment’s objective reasonal
standard.See idat 41819. Nevertheless, Plaintiffs’ reliance balli is unavailing for
several reasons, the first of which is that Plaintiffs hapraffered any evidence of
deliberate indifference towards Kristopher’'s medical needsndinear failure to meet th
lesser standard of unreasonablen&econdLolli did not involve placing a detainge
maximum restrainter handcuffs Rather, theaseconcerned a diabetdetainee in a
holding cell who appeared ill and told the guards that he needed food for his condi
Id. at 42021. The “clearly established law” prong of qualified immunity is satisfied ¢
if “at the time of the challenged conduct, the contours of a right are sufficiently cleg
every reasonable official would have understood that what he is doing violates thal
Ashroft v. alKidd, 563 U.S. 731, 741 (2011) (“[E]xisting precedent must have place
statutory or constitutional question beyond debate.”). Thus, the Court cannot cong
thatLolli clearly defined a constitutional right for Kristopher to receive different
treatmenthanthe kindhe receivedvhile secured in maximum restraintsnce the facts
in Lolli aredistinguishable.

Plaintiffs reliance orOstling v. City of Bainbridge Islan@&72 F. Supp. 2d 1117
(W.D. Wash. 2012), and.J.P. v. Ctyof San DiegpNo. 15CV-02692 2019 WL
1586739, at *15 (S.D. Cal. Apr. 12, 2018)similarly misplaced. The former is an ou
of-circuit case that cannot constitute clearly established law here, and the sammdéas
the latter, which is nebindingauthority. In order for the law to be clearly establishe
“the prior precedent must be ‘controllirg’ from the Ninth Circuit or Supreme Coutt
or otherwise be embraced by a ‘consensus’ of courts outside the relevant jurisdicti
Sharp v. Cty. of Orang8&71 F.3d 901, 911 (9th Cir. 201 Mlor doPlaintiffs arguethat
these cases are embraced by a consensus of courts, and thus, the cases could no
provided notice to the Deputy Defendants that their conduct was unlawful.

lii. Conclusion
For the reasons set forth abpthee Court concludes that the Deputy Defendant:

are entitled to qualified immunity and therefore summary judgment in their favor as
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Plaintiffs’ Fourth Amendmenmedical carelaim.
c. Fourteenth Amendment Familial Interference Claim

The Deputy Defendantalsomove for summary judgment as to Plaintiffs’
Fourteenth Amendment familial association claifineyargue thathe claim is
duplicative of the Fourth Amendment survivorship claim, and in any eNentconduct
on the date in questionddnot riseto the level of a constitutional violatiorDD Memo.
at29-31, n. 19. Plaintiffs contend thahe Deputy Defendants are not entitled to
summary judgment on this claim and request the Coule as a matter of law that the
proper standard fagvaluating Plaintiffs’ Fourteenth Amendment claim is deliberate
indifference, not purpose to hafmPsMema. at 72.

I. Relevant Law

The Fourteenth Amendment prohibits states from depriving “any person of lif
liberty, or property, without due processlafv.” U.S. Const. amend. XIV § I'Parents
and children may assert Fourteenth Amendment substantive due process claims fif
are deprived of their liberty interest in the companionship and society of their child
parent through official conduct.Lemire v. Cal. Dep’t of Corr. & Rehap726 F.3d 1062

1075 (9th Cir. 2013)see alsdrosenbaum v. Washoe C§63 F.3d 1071, 1079 (9th Ci.

2011) (“The substantive due process right to family integrity or to familial associatic
well established.”).In the Ninth Circuit, the standardf culpability for adueprocess
right to familial associatiorclaimis whetherthe conductatissue“shocksthe
consciencé. Porterv. Osborn 546F.3d1131,1137(9th Cir. 2008);seealsoGonzalez
v. City of Anaheim 747F.3d789,797 (9th Cir. 2014).

To showadefendant conductshocksthe consciencea plaintiff mustdemonstrate

thatthe defendaneither“actedwith deliberatandifferencé or with a “purposeo harm
. . .thatwasunrelatedo legitimatelaw enforcemenbbjectives;, thelatterrequiringa
“moredemandinghowing’ Porter, 546F.3dat1137. Thedeliberatandifference
standardapplies“only whenactualdeliberations practical! Cnty.of Sacramenta.
Lewis 523U.S.833,851(1998). “Ontheotherhand,wherealaw enforcemenofficer
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makesasnapjudgmentbecaus®f anescalatingsituation,his conductmay only befound
to shockthe consciencéf heactswith apurposeto harmunrelatedo legitimatelaw
enforcemenbbjectives. Wilkinsonv. Torres 610F.3d546,554(9th Cir. 2010)
“Examplesof such circumstances include chasing a fleeing suspect or responding {
gunfire in crowded public spacesTatum v. Moody768 F.3d 806, at

821 (9th Cir. 2014).

il. Analysis

As an initial matterthe Ninth Circuit has previously stated that “[rlecovery for a

violation of the right to familial association is generally contingent on the existence
underlying constitutional violation.'Schwarz v. Lassen Cty. ex rel. Lassen Cty, 628
F. Appx 527, 528 (9th Cir. 201@¥iting Gausvik v. PereZ392 F.3d 1006, 1008 (9th C

2004); see also J.P. ex rel. Balderas v. City of Portervi@l F.Supp.2d 965, 988 (E.D.

Cal. 2011) (“Where a claim for interference with familial relationships is iatiggr
predicated upon, or entwined with, other conduct that is alleged to be unconstitutig
finding that the other conduct was constitutional generally will preclude recovery fq
interference with familial relationshif). Because the Court has determined that the
Deputy Defendants did not violate Kristopher’'s Fourth Amendment rights, Plaintiffs
Fourteenth Amendment claim fails as a matter of law.

Even assuming the existence of an underlying Fourth Amendnudgtion, this is
not a case where “the circumstanfsgs]re such that actual deliberation” the deputies
was “practical.” Wilkinson 610 F.3d at 554 (quotirforter, 546 F.3dat1137). In other
words,no reasonable jury could conclude thide circumstances allved thgdeputies]
time to fully consider the potential consequences of their conditiréland v. Las
Vegas Metro. Police Dép 159 F.3d 365, 373 (9th Cir. 1998)he video evidence
makes clear that this is not a case where law enforcement offtcarsitted an
“obviously and easily detectable mistake that they had time to detect and correct,”
such that deliberate indifference standard should applgrter, 546 F.3cat 1139.

Deputy Garza had only a matter of seconds to react when Kristopher resisted being
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handcuffed.SeeKCV at 30:18:7530:21:65. When Deputy Robledo arrived on the
scenehe observed Deputy Garza engaged in a physical altercation with Kristopher
had mininal time in which to react to an escalating and potentially dangerous situat
See idbeginning at 31:14:00WhenDeputies Kodadek and Stalzarived, they
observed Kristopher struggling and resisting against the restraint of both Deputies
and Robledo, as well as several civilianSee id beginning at 33:55:00Deputies
Beatty, Carrillo, Rossall, and Wintsimilarly arrived to see their fellow deputies
struggling to restrain Kristopher in the middle of a busy parking lot with civilians yie
These circumstances did not permit deliberation and there is no evidence in the re
suggest that the Deputy Defendants acteith‘only anillegitimate purpose in mind.”
A.D. v. Cal. Highway Patrol712 F.3d 446, 453 (9th CR013) (citingPorter, 546 F.3d
at 1140).

iil. Conclusion

and

ion.

Garz

arb

cord

For the reasons set forth above, the Court concludes that the Deputy Defendant:

are entitled to summary judgment in their favor as to Plaintiffs’ Fourteenth Amendn
familial association claim
d. Municipal Liability
Plaintiffs allegethat the County Defendants are liable under Section 1983 anc
Monell v. New York City Dept. of Social Sergspra on the grounds théthey (A)
failed to train deputies how to deal with the recurring scenario of restraidisgriented
person without asphyxiating them, and (B) distributed spit socks to all deputies witl
training them on their own policy or warning that they could restrict breathing wher
saturated with fluids. Doc. No. 72 (“P<Opp.”) at 122 The County Dé&endantamove for
summary judgment in their favor éHaintiffs’ federalmunicipal liability claimona
variety of grounds. As relevant here, the County Defendants trgtiéaintiffs fail to

establish the necessary predicate violation of their constitutional bglasounty

28 This dtation and the following citation refer to the pagination assigned by the documents’ authd
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employee SeeDoc. No. 541 (“CDs Memo.”) at 12.

I. Relevant Law

Municipalities may “be held liable only when an injury was inflicted by a city’s
‘law-makers or by those whose edicts or acts may fairly be said to repriéissgt o
policy.” Delia v. City of Rialtp621 F.3d 1069, 1081 (9th Cir. 2010)n limited
circumstances, a local governmandlecision not to train certain employees about the
legal duty to avoid violating citizehsights may rise to the level of afficial
government policy for purposes of § 198& onnick v. Thompse’®63 U.S. 51, 61
(2011) The policy or custom requirement “distinguish[es] acts of the municipality fi
acts of the employeesDelia, 621 F.3d at 1081 Thus, in order to establish an officia

policy or custom sufficient foMonellliability, a plaintiff must show a constitutional

r

om

right violation resulting from (1) an employee acting pursuant to an expressly adopted

official policy; (2) an employee acting pursuant to a longstanding practice or custor|
(3) an employee acting as a final policy makdd’’ (citations omitted).
ii. Analysis

It is well-established that a public entity cannot be held liable where there is 1
underlying constitutional violation by its employee&3el_ong supra 511 F.3dat 907
(citing Heller, supra 475 U.S.at 799 (holding that where there was no constitutional
violation of plaintiff Longs rights by the defendant officers, there was “no basis for
finding the officers inadequately trained” to edigbliability underMonell). Here, he
County Defendants “were sued only because they were thought legally responsiblé
[the Deputy Defendantlsactions; if the latter inflicted no constitutional injury on
[Kristopher or the Plaintifisit is inconceévable that [the former] could be liable to
[Plaintiffs].” Heller, 475 U.Sat P9.

Becausehe Court finds as a matter of law that eputy Defendantonduct in
this case did not depriw€ristopher or Plaintiffs of a constitutional right, the Caount
Defendantsnay not be held liable for the events leading up to Kristopher's d&aid.
Scott v. Henrich39 F.3d 912, 916 (9th Cir. 1994)T] here was no violation of the
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decederis constitutional rights, and thus no basis for finding the officers inadequatg
trained. Scotts claims against the municipal defendants must therefore be disrisse
As such, the County Defendants are entitled to summary judgment
lii. Conclusion
For the reasons set forth above, summary judgmedator of the County
Defendantst to Plaintiffs’ federal claim for municipal liabilitg appropriate
e. StateLaw Claims
Becausdefendants are entitled to summary judgment in their favor as to
Plaintiffs’ federalclaims those claims are subject to dismissak such,lte Courtin its
discretiondeclines to exercise supplemental jurisdiction &lamtiffs’ remainingstate
law claims. See28 U.S.C. § 1367(c)(3%kee also CarnegieMellon Univ. v. Cohill 484
U.S. 343, 350 n. 7 (1988) (“[I]n the usual case in which fedaralclaims are eliminate
before trial, the balance of factors . . . will point toward declining to exercise jurisdic
over the remaining stataw claims.”} San Pedro Hotel Co. Inc., v.#iof LA., 159
F.3d 470, 47&9 (9th Cir. 1998) (holding district court need e&plaindismissal of
state claims where it is based on the dismissal of all claims over which the dasirtct (
has original jurisdiction).

CONCLUSION

Based on the foregoing, the CoGRANTS the Deputy Defendants’ and County
Defendantsmotions for summary judgmerdndDENIES Plaintiffs’ crossmotion for
summary judgmentThe CourtDISMISSES Plaintiffs’ federal claimsvith prejudice.
The CourtDECLI NESto exercise supplemental jurisdiction oRdaintiffs’ remaining
state law claimandDISMISSES those claimsvithout prejudice. The Court
DIRECTS the Clerk of Court to enter judgmeatcordingly andlose the case.

IT1S SO ORDERED.

DATE: Octoberl, 2020 W%f ﬁ /ﬂ%

HON. MICHAEL M. ANELLO
United States District Judge
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