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i Interstate, LLC Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RICHARD MEIER, Case No0.18-CV-1562GPCGBGS
Plaintiff,
ORDER GRANTING DEFENDANT’'S
MOTION FOR SUMMARY
ALLIED INTERSTATE, LLC, JUDGMENT AND DENYING
Defendant, PLAINTIFF'S MOTION FOR
PARTIAL SUMMARY JUDGMENT.

V.

(ECF Nos. 24, 25.)

Richard J. Meier (“Plaintiff’), representing himself, has brought this action
alleging that Allied Interstate, LLE*Defendant” or “Allied”) contacted hisellphone
using an automatic telephone dialing syste&TDS”) in violation of the Telephone
Cormsume Protection Act, 47 U.S.C. § 227 (“TCPA(ECF No. 1 Complaint) Allied
admits contacting Plaintiff but denies doing so using an ATBSF No. 4, Answe)

On June 6, 2019, Defendant filed a motion for summary judgrfte@E No. 24).
Plaintiff respoledon June21, 2019(ECF No. 29, andDefendanteplied on June 27,
2019 (ECF No. 30 Acting in parallel, Plaintiff filed a motion for partial summary
judgment on June 7, 201ECF No. 25. Defendantesponded on June 21, 20(BCF
No. 28, andPlaintiff repliedon June 28, 2019ECF No. 33
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On September 20, 2019 Court held a heariran the parties’ summary
judgment motions and took the motions on submisgE@GF No. 35. On October 11,
2019, Defendant filed a notice of supplemental authq&¢F No. 38). Then, on
October 14, 2019, Plaintiff filed a response and an amended resfie@BsaNos. 39, 40.

Upon consideration of thiacts,moving papersandoral argument, the Court
GRANTS Defendant’s motion for summary judgmemdDENIES Plaintiff’s motion
for partial summary judgmeifdr the reasons stated in this order.

l. Background

Allied Interstate is a thirghartydebt collector(ECF No. 242, KolosovskiyDecl.
aty 2) Allied’s primary businesswvolvesplacing telephone calls to their clients’
customes to collectoutstanding dai. (d.) In April 2019, Allied was hired by a client,
Public Storage, to collect an outstanding debt from a custdine€hapman(ld. at 3)
Between April 23 and May 23, 2018llied made approximately seversgven (77)
collection calls to a phone number ending in 8428 in an attempt tolvaClhapman
(Id. at 4 ECF No. 242, Ex. A, Allied Call Log) Plaintiff Meier alleges that theecalls
went to hiscellphone (ECF No. 1, Comgdaintat{ 1+14)

All 77 calls were made using a dialing system known as Live Vox Human Cal
Initiator (“HCI”). (ECF No.24-1, SiegelDecl.at 20 ECF No. 242, KolosovskiyDecl.
at 1 6.)LiveVox HCI is one of foudialing systems available ongatformdesigned and
operated by LiveVox(ECF No. 254, Siegel Depo. at 8. pllied makes 10,000r more
callsvia LiveVox HCI every day(ECF No. 256, KolosovskiyDepo.at 33)

a. Allied & the LiveVox Platform

ThelLiveVox Platformis a“comprehensive cahg platforni thatoffers “four

1%

! pages numbers cited in Mr. Kolosovskiy and Mr. Siegel’s depositions correspbrttievitages of thg
transcript, not the pages of the filing.
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separate outbound dialing systeinncluding“one automated outbound dialing systen
and three human initiated outbound dialing systefE<CF No. 241, SiegelDecl. at 11

3, 5, ECF No. 254, Siegel Depo. at 41 (“one platfo, multiple systems”). Thefour
dialing systems-also referred to as “clouds’are the Manual system, thiC| system,
the Preview All System, and the Automated sys{&@F No. 254, Siegel Depo. at 8,
13.) This litigation concerns the HCI and Automated dialing systems.

Allied “can use the LiveVox Platfornro make phone calls, and when they maks

phone calls othe LiveVox Platformthey can use one of [the] Four Clouds.” (ECF No,

25-4, SiegelDepo.at 13.) More specifically, Allied has acces and usesat least three
of the four dialing systemshe Manuakystem Automatedsystem and HClIsystem
(ECF No. 256, KolosovskiyDepo.at 43, 4546.)3

To operate the dialing systenhisyeVox relies ontwo additionalcomponents
namedthe Campaign Diabase and the Automatic Call Distributor (“ACDTECF No.
25-4, SiegelDepo.at 1317.) All four dialing systemaitilize these components create
calling campaigns, stoistomeidata, and route phone calls among LiveVox agents
(Id. at10-17, 24, 28) FromLiveVox’s perspective, however, t#CD and the
Campaign Database are “not part of the HCI systéleh. at 43.) Instead, “HCI is the
queuer and the manual servetd.)

TheLiveVox Platformalsorelies on two server pootsa manual media server

pool and an automated media server pei operate the dialing systenfECF No. 25

2 The Court uses the terms “dialer” and “dialing system” interchangeably.

3 Mr. Kolosovskiystated that Allied rhaccess to three LiveVox dialetsveVox HCI, manual, and
predictive. (ECF No. 25-6, Kolosovskiy Depo. at 43, 45)}-Bécause MrKolosovskiydescribes the

“predictive” dialeras “dialing by a computer” and dialing that occurs when a “computer systétesit

a call based on the agent’s availabilityd. @t 47), and because LiveVox purports to have only one
manual dialer(ECF No. 24-1, Siegdbecl. at {5), the Court can fairly infer that Mr. Kolosovskixas
referring to the Automated Dialer when he used the term “predictive.”
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4, SiegelDepo.at7, 13.) The manual pool supports the HCI, Manual, and Preview A
dialing systems, whereas the automated pool supports the Automated(taker23)

In providingtheseservices, LiveVox “hosts the hardware and software for its
outbound dialing systems at its own data centers.” (ECF N, 3#egel Decl. at 1 4.)
Defendant accessed the software through a secure onlinegmaltdd not download or
install software oiits computerdo use LiveVox(ld.; ECF No. 256, KolosovskiyDepo.
at 4.)

b. UsingLiveVox HCI

To use LiveVoxHCl, a client like Allied, mustbuild a calling campaignECF
No. 254, SiegelDepo.at13.) The clientfirst transferdiles to the LiveVox Platform
containingany phone numbers armlistomerecordsto be called(ld. at 12-13; ECF No.
25-6, KolosovskiyDepo.at 21-23)) This information is stored on the Campaign Datalt
—not in the HCI dialer(ECF No. 254, Siegel Depo. @2, 23-24.) Clients then choose
“a bunch of differenparametersfor the campaigns, including whichalerto use
whether to incorporate text messages, tamd to engage witaller ID. (Id. at13, 29-
31;see alsd&=CF No. 37, Excerpts from theveVox Use Manual).

Once the client desigrthe campaignt mayinitiate the campaign by pressing
“play.” (ECF No. 254, Siegel Depo. dt5-16, 24-27.) This sends the customer’s phon
numbers from the Campaign Database to the AG@Dat 16) The ACD, in turn, “bows
those telephone numbers to the clicker agdht.”at 17 ECF No. 256, Kolosovskiy
Depo.at 24-27.)

A clicker agent is personworking on behalf of LiveVox and its clientjyw
initiatescampaigrphone calldy clicking onindividual phone numbergECF No. 254,
Siegel Depoat 14-16; ECF No. 256, Kolosovskiy Depo. at 21(licker agentaccess
these numbers through a cliaptecific “web portal” or online “interface.” (ECF No. 25
4, SiegelDepo.at13, 1718) To initiate a callaclicker agent must click “on each and
every number individually.(ECF No. 256, Kolosovskiy Depoat21, 35, 38;ECF No.
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24-1, SiegelDecl.at 1 8.))

Once, the clicker agent clicks on a phone numbet,iveVox Platformsends the
call “over to the HCI queuer,” then “to the manual media server pool,” and finaltg o
the Public Switched Telephone Network (PSTtd)connect withthe customer(ECF
No. 254, Siegel Depo. dt4-15, 20) The manual media server pool can detect whet}
an answering machine or a pergoe., thecustomey answers the cal(ld. at 22) If a
person answers, then the call isoated to a closer ageby the ACD (Id. at 22, 28,

“The closer agent is the agent designated by the LiveVox customer (in this c
Allied) to speak with thecustomer (ECF No. 241, SiegelDecl. at  9ECF No. 256,
Kolosovskiy Depo. at 29, 4PCloser agents access the callddnyging intoaclient
specific,online portahostel by the ACD (ECF No. 254, SiegelDepo.at18.) Then,
they click on numbers displayed through the portal to join a(t@llat 19) If no closer
agents are availabte speakwith acustomerthen the clicker agents’ screamsnot
display phone numbers and no calisbe made(ld. a 17-19; ECF No. 256,
Kolosovskiy Depo. aB0.) A closer agent is availableht islogged intathe ACD, “in
the ready stage and not on a phone c@iCF No. 254, SiegelDepo.at 18, 19.)

A client can“pausé or “stog’ a campaign at any tim@d. at33.) Once stopped, &
client can restart the campaigrtld.) This is called're-queue[ing]’ the campaigrld.)
Whenre-queueing a campaign, the client mussedect the campaign’s parametérd.
at 34-35.) The client an, for example, change tligaling system used by the campaigi
(Id. at 4041) A client need not reipload theicustomersphone numberas the files

4 n plain terms, the PSTN is the “wired telephone network that reaches intllyiguery American
home.” Kevin Werbach\o Dialtone: The End of the Public Switched Telephone Nep&6rkeD.
ComM. L.J. 203, 208 (2014)seealso47 C.F.R. § 20.3 (defining the “Public Switched Network”
(“PSN”) as “[a]ny common carrier switched network, whether by wiradio, including local
exchange carrierspterexchange carriers, and mobile service providers, that uses the Noribhakme
Numbering Plan in connection with the provision of switched services.”).
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from the priorcampaigrremainstored in the Campaign Database and available for fi
use.(Id. at 35, 3739; ECF No. 37Excerpts from th&iveVox User Manuaht 18-20.) If
a client alters the dialing systdor a campaign, the clicker agent must log out of HCI
re-access the campaigitCF No. 241, SiegelDecl. at § 10)

c. Using theAutomated dialer

Like the HCI dialerpuilding a calling campaign in thé&utomated dialebegins
with the client uploading a file to LeVox. (ECF No. 254, Siegel Depoat26. The
clientthenchooss the Automateddialer, among thevariousparameteravailable when
making a campaigrandhits “play” to launch the campaigild. at 26, 27)

Once the client hits “play,” the “automated system will dial the . . . records in
campaign . . in order to keep the [closer] agents occupi@d. at 27) Different to the
HCI dialing system, no clicker agents are needed to initiate eachaalTHe
Automated dialealsoroutes the call differently, sending each call firsbugh the
“automated queuerdndthen to the “autorted server poolBefore launching the call
outontothe PSTN.Id.)

If a live person answethe call,the ACD*connects the closer agents Withem.
(Id. at 2B.) As with the HCI dialer, the automated system will only “dial the campaigr
oncethe“[closer] agent is logged in(ld. at 27)

[I.  Standard of Review
Summary judgment should be granted if the “pleadidgggsitions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, show tha

there is no genuine issas to any material fact and that the moving party is entitled {

judgment as a matter of law.” Fed. R. Civ. P. 56(c).

A fact is material when it affects the outcome of the casderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). A genuissueexsts if “a reasonable jury coulg
return a verdict for the nonmoving partyhited States v. Arang670 F.3d 988, 992
(9th Cir. 2012) (quotind\nderson.477 U.Sat247). Conversely, “[w]here the record
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taken as a whole could not lead a rational trigacf to find for the nonmoving party,
there is no genuine issue for trightott v. Harris 550 U.S. 372, 380 (200Q7)

The moving party bears the initial burden of demonstrating the absence of ar
genuine issues of material faCelotex Corp. v. Catrett 77 U.S. 317, 32(1986).That
burden is met if the nonmoving pafgijls to make a showing sufficient to establish an
element of his or her claind. at 322-23. If the moving party fails to bear the initial
burden, summary judgment must be denied and the court need not consider the
nonmoving party’s evidencAdickes v. S.H. Kress & C&98 U.S. 144, 15%0 (1970).

Once the moving party has satisfied this burden, the nonmovingrpasty‘go
beyond the pleadings and by her own affidavits, or bylépesitions, answers to
interrogatories, and admissions on file designate specific facts showing that there
genuine issue for trial Celotex 477 U.S. at 324quotations omitted). If the nemoving
party fails to make a sufficient showing of an element of its case, the moving party
entitled to judgment as a matter of ldd. at 325.

When evaluating a motion for summary judgment, the court must “view][] the
evidence in the light most favorable to the nonmoving paRgritana v. Haskin262
F.3d 871, 876 (9th Cir. 2001). The court may not, however, engage in credibility
determinations, weighing of evidence, or drawing of legitimate inferences from the
asthose functions are for the trier of faBnderson477 U.S. at 255. Accordingly, if
“reasonable minds could differ as to the import of the evidence,” summary judgme
be deniedAnderson.477 U.Sat250-51.

[ll.  Analysis

The question presented by the competing motions for summary judgment is
whether LiveVox HCI, by itself or as part of the LiveVox Platform, constituteSTdnS
under theTCPA. Defendant argues that the LiveVox HCI system is not an ATDS un
the TCPA becausthe systemmequiresmanual lnman interventiono initiate eaclcall
andthusit cannot dialautomatic[ally}]” (ECF No. 24 at 8ECF No0.28 at 9)
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Meanwhile,Plaintiff argues that LiveVox HCI is part of op&atformwith four diaing
systems, including an automatic systamgthushas the “capacity” to function as an
ATDS. (ECF No. 251 at 7-10)

In light of the Parties’ arguments and the applicable law, the Court finds that
LiveVox HCI is not an ATDS, when considered independently or as a component
LiveVox Platform.

a. The TCPA'’s Regulatory Framework Was Largely Vacated in 2018.

Congress passed thi€PA on December 20, 1991 to “protect the public from
unsolicited telephoriecalls. S.Rep. No. 102-177,at 9. Such calls were deemedr
impediment to interstate commerce, and a disruption to essential public safety Ser
Id. Congress found tha&nactingfederal legislation was “necessary to protdtomes
from the growing invasion of their privacy right$d. at 7.

To effectuate this purpose, ti€PA makes it unlawfutto make any call . . .
using an automatic telephone dialing system . . . to any telephone number assigne
. cellular telephone service.” 47 U.S.C. § 227(b)(1)(A)(A). ATDS is definedas any
“equipment which has theapacity—(A) to store or produetelephone numbers to be
called, using a random or sequential number generator; amna gi&)l such numbers47
U.S.C. 8227a)(1).To establish a TCPA claim, a plaintiff must prove tita} the
defendant called a cellular telephone number; (2) using an automatic telephone dig
system; (3) without the recipient’s prior express consémeyer v. Portfolio Recovery
Assocs., LLC707 F.3d 1036, 1043 (9th Cir. 2012).

Over the last 30 years, technology Haseloped and created new dialing systel
capable of making intrusiyensolicited callsSeeDavid Kalat,How to Recognize
Different Types of Dialers from Quite A Long Way AWEYCONSUMERFIN. L.Q. REP.
212, 21820, 22327 (2018) (dexibing the development of predictive dialers and
autodialers)In response, the Federal Communications Commission (R&)
promulgatednultiple, lengthyregulationggoverningthe TCPA'’s applicatioand
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attempting to define what constitutesARDS. Seg¢ Rules & Regulations Implementing
the Tel.Consume Prot. Act of 199130 F.C.C. Rcd. 861 (2015)*2015 Ruling); Rules
& Regulations Implementing the Tel. Gome Prot. Act of 199127 F.C.C. Rcd. 1891
(2012) Rules & Regulations Implementing the T&nsume Prot. Act of 199123
F.C.C. Rcd. 559 (2008Rules and Regulations Implementing the Tel.S0ore Prot.
Act 0f 199118 FCC Rcd. 1814 (2003.

As is evident from these regulations, therd “capacity” has generated substant
confusion as tevhether TCPA liabilitycan arisdrom an equipment’$potential
functionalit[y]” to make automatic calls, or whether the equipment must have had t
“present ability” to do so when the calls were m&ke2015 Rulingat 1 B8-20, 30
F.C.C. Rcd. at 7%-76. In its 2015 Rulingthe FCQpurported to remedy this confusiol
by deciding in favor of the former definition. Specifically, the FCC held“that
capacity of an [ATDS] is not limited to its current configuration but also includes its
potential functionkties,” id. at 16, 30 F.C.C. Rcd. at 797dquntingthose achieved
through “the addition of softwareld. at § 18, 30 F.C.C. Rcd. at 797T5.its clarification,
the FCC reaffirmed its position thainder the TCPA, an ATDS is dialing equipment t
“has the capacity to store or produce, and dial random or sequential numlmren if it
Is not presently used for that purpose, including when the caller is calling a set list
comnsumes.” Id. at § 10, 30 F.C.C. Rcd. at 797P.

In March 2018, the United States Court of Appeals for the District of Columb
Circuit struck down th€015 Ruling holding that the FC& newfounddefinition of an
ATDS constituted an “unreasonably expansive interpretation of the staf@a.”
Internatioral v. Fed. Commias Comrin, 885 F.3d 687, 692 (D.C. Cir. 2018ACA
Int'l”). The D.C. Circuit scrutinized the FCCstatutory interpretation of the term
“capacity,” finding that FCG interpretation was “utterly unreasonable in the breadth
its regulatoy [in]clusion” because astraightforward reading of the Commissismuling
invites the conclusion that all smartphones are autodialdrsat 6%, 69.
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Sincethe FCC's interpretation of an ATD®as struck downall that remains is
the statutory defiition of ATDS by Congres®uguid v. Facebook, Inc926 F.3d 1146,
1150 (9th Cir. 2019)finding thatACA Int’l “wipe[d] the definitional slate cleahand
overturnedhe precedindg-CC regulations interpretirg224a)(1)).

b. Based on the TCPA's Plain Language, theiveVox HCI Does Not Dial

Numbers Automatically.

Defendant argues that there is no dispute that the subject calls were made u
LiveVox HCI systemwhichinvolves the clicker agentand therefore does not difiaas
an ATDS. (ECF No24 at 8;ECF No.28 at 9.)The primary question is thus whetltee
clicker agentstonduct renders the HCI dialer roranual The Court finds that it does.

The essential function of an ATDS is the capacity to dial numbers witliouogn
intervention. 47 U.S.C. § 227(a)(TBy referring to the relevant device as automatic
telephonaialing system,” Congress made clear that it was targeting equipment tha

could engage in automatitaling, rather than equipment that operated without any

human oversight or contrblMarks v. Crunch San Diego, L1804 F.3d 1041, 1052 (9t

Cir. 2018), cert. dismissed, 139 S. Ct. 1289 (2019u(ks’) (citations omittedl
(emphasis in origingl see alsACA Intl, 885 F.3d at 703 (noting that the “auto” in thg
word “autodialer—or, equivalently, ‘automatic’ in ‘automatic telephone dialing systel
47 U.S.C. § 227(a)(Hwould seem to envision nemanual dialing of telephone
numbers.”)).

However, he Marks court recognizedhat “human intervention cfome sorts
required before an autodialer can begin making cdts&t 105253 (emphasis added)

The Court cited examples of permissilidels ofintervention, such asturning on the

machine,” “initiating [the equipment’s] functions,” or “flip[ing] the switch on an ATDS.

Id. In addition,“the test for human involvement looks to the time a call or message |
or dialed, not what might have happeredlier to enter the phone number into the
system.”"Washington v. Six Continents Hotels, Jid0.216-CV-037190DW, 2018 WL

10
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4092024, at *5 (C.D. Cal. Aug. 24, 2018) (citation omitt@ahphasis added).

Here,the Court finds that the LiveVox HCI systemnsapable of “normanual”
dialing because it requires the intervention of clicker agemdthus isnotan ATDS.
Thougha simple click on a computer screendy seenftoo] minimal” an act of human
intervention, it is noin aggregateCollinsv. Natl Student Loan Progran860 F. Supp.
3d 268, 273 (D.N.J. 2018)he HCI dialer’s “[o]ne click, one call” model reqas that a
clicker agent “click each and evdigustome’s] number individually to initiate the cdll.
(ECFNo. 256, Kolosovskiy Depo. at 21; ECF Na5-4, SiegelDepo.at27).
Consequently, the clicking does not just “turn[] on the [equipment]” as if through th
“flip [of a] switch” Marks 904 F.3cdat 105253. Rather, the clicker agents must contif
to click on each call throughout the campaign, and thus the agents’ conduct is
contemporaneousith the dialing. Thigliffers starkly tathe conductequired to initiate
the campaign, namely, the clienteetime decisiorto hit “play.” (ECF No.25-4, Siegel
Depo. at 1516, 24-27.)

Defendant’'sAutomated dialer makes thdsstinction evermore clear. The
Automated dialer “dial[s] the campaigns” in a manner that “keep[s] the [closer] age
occupied.”(ECF No. 254, Siegel Depo. at 2y Thus, hitiating anautomatic call
sequence merely requirdgt(1) the client hit “play” on their campaign and (2) the
closer agentbe“logged”in. (Id.) In contrast tahe HCI dialer, the Automatetialer
requiresno human interventioto placeeach call (CompareECF No. 256, Kolosovskiy
Depo. at 47 (defining the Automated dialer as “dialing by a comipuwteth ECF No. 24
1, Siegel Decl. at 19 (“HCI cannot be turned on or triggered by a person, then lef
to launch calls”)). Thughe Automateddialerrelies exclusively on the “system” thal
“non-manuajly] .” SeeMarks, 904 F.3cdat 1052 (quotingACA Int’l, 885 F.3d at703);

D
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(ECF No. 254, Siegel Depo. at 27Consequently, in comparing the dialers, the result is

clear: LiveVox HCI is not an ATDS.

OtherLiveVox HCI caseslsosupport this conclusiorkee, e.gAmmons v.
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Diversified Adjustment Serv., In&No. 18CV-06439-ODW, 2019 WL 5064840, at *5
(C.D. Cal. Oct. 9, 2019) LiveVox HCI still requires human intervention to launch ca
to thent); Collins, 360 F. Supp. 3d at 270 (samdgtuey v. IC Sys., IncdNo. 16CV-
12542DPW, 2018 WL 598202@at *6-7 (D. Mass. Nov. 14, 2018§same);Fleming v.
Associated Credit Servs., In842 F. Supp. 3d 563, 577 (D.N.J. 20(me);
Schlusselberg v. Receivables Performance MdiC, No. CV 157572FLW, 2017
WL 2812884, at *45 (D.N.J. June 29, 2017) (sam&)pra v. Transworld Sys. IncNo.
15-CV-4941, 2017 WL 3620742, at *3 (N.D. lll. Aug. 23, 2017) (sarBa)jth v. Stellar
Recovery, In¢.No. 15CV-11717, 2017 WL 1336075, at*3 (E.D. Mich. Feb. 7, 2017
(“Smith T), report and recommendation adopted, NeCN611717, 2017 WL 955128
(E.D. Mich. Mar. 13, 2017), reconsideration denied, NeC1511717, 2017 WL
1362794 (E.D. Mich. Mar. 29, 201{Hame);Pozo v. Stellar Recovery Collection Ager
Inc., No. 8:15CV-929-T-AEP, 2016 WL 7851415, at *1 (M.D. Fla. Sept. 2, 2016)
(same). Likewise, the “overwhelming weigh of authority” @oihtandclick systems
of which LiveVox HCI is one, shows they do not qualifyAdDS equipment’in light of
the clicker agent’s humantervention.”Abante Rooter & Plumbing, Inc. v. Alarm.com
Inc., No. 15CV-06314YGR, 2018 WL 3707283, at *9 (N.D. Cal. Aug. 3, 2018)
(quotingMarshall v. CBE Group, IngNo. 16CV-02406, 2018 WL 1567852 (D. Mg
March 30, 2018)).

Accordingly, the Couragrees wittDefendant thathe LiveVox HCI dialing
system cannot engage in automatic dialing andts own doesnot qualify as an ATDS

c. The Court Will Not Treat the LiveVox Platform as the Equipment at Issue

The aboveanalysisdoes not resolve the question of whetheeVox HCI, as an
integral part of a platform that contains an automate@dglalifies as'equipment
which has theapacity. . .to dial such numbers47 U.S.C. § 227(a)(l)To answer this
questionthe Courtmustevaluate LiveVox HCIn light of 47 U.S.C. § 22/ACA Intl,

and Ninth Circuit lawln doing so, the Court concludes that the “equipment” at issug i
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the HCI dialer, andiotthe LiveVox Platform as a whole. Thus, Plaintiff's argument f3
I. The Term “Capacity” Remains Undefined.

First,because Plaintiff's argument hinges on the term “capacity,” the Court m

ils.

ust

address what it means for an ATDS to have the “capacity” to dial numbers automatically

(ECF No. 251 at 711.)

The Ninth Circuit most recently interpreted “capacity'Satterfield v. Simon &
Schuster, In¢.569 F.3d 946, 951 (9th Cir. 2009). There, $a¢terfieldcourt emphasizec
that the TCPA's “clear language mandates that the [court’s] focus be on whether tf
equipment has the [requisitedpacity” Id. (emphasis in original). Thus, the equipmen
issue “need not actually” function as an ATI&.The Satterfieldcourt “recognized that
the definition of an ADS . . .swept more broadly than a device’s present use precis
because the dt#e used the term ‘capacityKing v. Time Warner Cable In894 F.3d
473, 480 n.7 (2d Cir. 20183ee alsdMeyer v. Portfolio Recovery Assocs., LLA07 F.3d
1036, 1043 (9th Cir. 2012).

More recently, however, the Ninth Circuit’'s decisiarMarks v.Crunch San
Diego, LLG undermind that understanding. IMarks, the ourt found that “the term
automatic telephone dialing system means equipment which has the eajjaygity
store numbers to be called or (2) to produce numbers to be, eaird a randm or
sequential number generateand to dial such numberdViarks 904 F.3d at 1052n a
footnote, theMarks court thercited Saterfield, butexplicitly declined to address wheth
“capacity” had to be “current” or “potentialMarks, 904 F.3dat 1053 n.9 (“we decline
to reach the question whether the device needs to have the current capacity to per
required functions or just the potential capacity to do so”).

The Ninth Circuit’'s declination to meet this question headamnbe understal as
a reaction tACA Int'l. After all, theMarkscourt discusseACA Int’l at length, and
“ordered supplemental briefing” to address its “impaktdrks 904 F.3d at 1049. As to
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capacity ACA Int'l offers important guidanceThere, the D.CCircuit observedthat, the
guestionof “whether equipment has the ‘capacity’ to performftimetions of an ATDS
ultimately turns less on labels such as ‘present’ and ‘potentialreméd on
considerations such as how much is required to enable the device to faseton
autodialer.”ACA Int’l, 885 F.3d at 696T'hat is because even the narrowest definitibn
the termcapacity‘contemplates some future functioning state, along with some
modifying act to bring that state about’

Hence courtsare todeterminghescope of an equipment'sapacity” by asking,
in short,“how much is required to enable the device to function as an autodldldn”
other words, “does [the equipment] require the simple flipping of a switch, or does
require essentially a tefe-bottom reconstruction of the equipmenk®’ Courts must alsg
consider “what kinds (and how broad a swath) of telephone equipmentth@ghie
deemed to qualify as an ATDS subject to the general bar against making any calls
without prior express consehtd.

ii. The Equipment is the HCI Dialer— not the LiveVox Platform.

Of coursethecourts’ reasonings Satterfield Marks, andACA Int’l do not
expressly address the issue before the Gatlnetr, namelywhether LiveVox HCI can b
considered an ATDS because it iscanponent of the larger LiveVox Platform, which
turn contains an automatic dialéne Automated Dialer.

Though the Ninth Circuit has natldressed this questiohgtFCC facea related
issue in2015° There, a petitioner asked the FCC to determine if text messaygs

> Though decided out-afircuit, ACA Int’| has been treated bsding by various district courtsf the
Ninth Circuitsince the decision was render8ge Washingtor2018 WL 4092024, at *Xinger v. Las
Vegas Athletic Cluhs376 F. Supp. 3d 1062, 1068 n.2 (D. Nev. 20H@)rick v. GoDaddy.com LLC
312 F. Supp. 3d 792, 797 n.5 (D. Ariz. 2018)t seePerez v. Rash Curtis & Assochlo. 16CV-
03396-YGR, 2019 WL 1491694, at *7 (N.D. Cal. Apr. 4, 2019) (“As the Court has previously not¢
D.C. Circuit’s decision inACA Int’l] is not binding upon this Couf}.

® Importantly, the Court recognizes tWe€A Int’l struck the FCC’2015 Rulingand that it thus does
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automatically to the petitioner and without his consgundélifiedan ATDS where
“separate equipment,” owned by “two companies,” was used to complete “the storg
and calling functions 2015 Rulingat § 23, 30 F.C.C. Red. at 7978. The FCC ruled
that “parties cannot circumvent the TCPA by dividing ownership of dialing equipme
Id. The FCC reasoned that “such equipneant be deemed an autodialer if tet result
of such voluntary combination enables the equipment to” function as an Ad BiS|
24,30 F.C.C. Red. at 7978 (emphasis added). The FCC further observed tA&tfife *
uses the wortsystem to describe the automated dialing equipment that is defined i
section 227(a)(1),” and thus two pieces of equipment workiggthercould be
understood a single ATD8&I.

Plaintiff's argument is consistent with the reasoning of the FEQ1$ Rulingn
so far as LiveVox, who was hired by Defendant, has voluntarily structured each dig
depend on a common Campaign Database and. AC& 2430 F.C.C. Red. at 7978
(emphasis added). The facts show that is the case. All four dialers require thegban
Database and the ACD to make cqllSCF No. 254, SiegelDepo.at10-17,24, 28) The
Campaign Database stores the call records to be used by all LiveVox aialgyermits
LiveVox’s clients to create campaigrikl. at 12, 24) Once the clienkicks off the

campaignthe records move from the Campaign Databaske ACDQ whichthen

presentshemto clicker agents to initiate each HCI cdld. at 15-16.) The closer agents

moreover, must also log onto the ACD before receiving calls from the Automated &
HCI dialers.(ld. at 18, 27). Lastly, whenacustomerlnswers a LiveVox call froraither
dialer, the ACD connects that call to the closer adéhtat20-21, 28)

not carry precedential value. The specific point at issue here, however, was notigheffthe D.C.
Circuit’'s opinion inACA Int’l. Moreover, th015 Rulingevinces a reased interpretation of the
TCPA as to this narrow issue. Thus, as the Court is unaware of any opinion finding expiatitly t
physically separate machines cannot be considered a single ATDS when uset tdgetbourt refers
to the2015 Rulingo illustrate this propositiohere.
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In addition, the Court recognizes thvaty little “is required” for a client to switch
the dialenn a campaign and thugfable th¢Platform]to function as an autodialer.”
ACA Intl, 885 F.3d at 696As Plaintiff explains with reference tbeLiveVox User
Manual a client with access to the Automated dialer can change dialers and begin
launching automatic calls in a matter of clicks. (ECF No. 33-4t(&iting ECF No. 37
Excerpts from the LiveVox User Manual)). First, the client clicks'st@p” on any
active campaignld.) Then, the client clicks “requeuelt() Next, the client selects an
alternate dialer from drop-downmenufor “Campaign Typ€ (Id.) Finally, the client
clicks “requeue” once moreld() At this point, the client need only cli€blay’ and the
campaign can begin again with a new dialkt.) (mportantly, a client does not need tq
“reload” thecustomes’ phone numbers onto the Campaign Databagee Platform
retains them for future us@d.) And, no “software changes” or “app downloads” are
required toswitch to the Automated dialer and thereby transform the LiveVox Platfo
into an ATDSACA Intl, 885 F.3d at 694, 696, 700

However these arguments faw account for critical differences between the
various dialersandincorrectlyanalyzethe equipmentat issue undeACA Int'l. Here,
“LiveVox has also gone to significant lengths to keep the HCI software and hardwg

separate from, and stored on different servers than, its autodnalied system,” such

" Defendant also presents two outerfeuit district court case§ollins andSmith to address Plaintiff's
argument that the Court should consider the overall LiveVox Platform. BecauGelline court
considered whether the equipment had the present or potential capacity to acT&Saa#\required
under Third Circuit precedent and in contrast to the guidand€Afint’l, Collinsis inappositeSee
Collins v. Nat'l Student Loan Prograr@60 F. Supp. 3d 268, 274 (D.N.J. 2018) (finding the lack of
evidencehat LiveVox HCI ha the “present capacity” tautodial calls dispositive). Likewise, becaus

the Smithcourt rendered a decision prior to the passadeCéf Int’l, the Court does not rely on it here|.

Smith v. Stellar Recovery, In®&o. 15CV-11717, 2017 WL 1336075, at *5 (E.D. Mich. Feb. 7, 2017
report and recommendation adopted, No. 1511717, 2017 WL 955128 (E.D. Mich. Mar. 13, 201
(finding “Plaintiff did not present proof to dispute” the allegation that the HCI dialer operates
independentlyrom the other dialejs
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that the Court should consider the Automated and HCI dialers as equipment disting
the LiveVox Platform and from each other. (ECF No. 24 at 10) (commas adtedjvo
dialers have differentupuergesponsible for sending catisit into the PSTN. (ECF No.
254, Siegel Depo. at 345, 2728.) The two dialeralsooperate using differéserver
pools and the HCI server can only recognize call requests from “the HCI agent
presentation layer (ECF No. 241, Siegel Decl. atf[7, 13.) The HCI dialer, moreover,
requires the participation of clicker agentsnd is ‘hot capable of launching calls in an
automated fashighwhile the Automated dialers excludes therd. &t 192, 8-10.) Mr.
Siege] moreoveravers that the HCI dialer consists only of the “queuer and the man
media server,” (ECF No. 2%, Siegel Depo. at 43), and that the two dialers are
“separated . . . at the hardware and software level.” (ECF Nb, #gel Decl. at § 6.)
As it is uncontested then that the subject calls were only made using the HCI diale
differencesunderscord.iveVox and Defendard voluntary electiorio avoidthe use of
an automatic dialeld. at  20; ECF No. 22, Kolosovskiy Decl. at { 6.)

In addition, Plaintiff is incorrect to asséntat the Court should look to the Platfo
because a client can easily move from dialer to dialer as the TCPA'’s focus is whet
“equipment . . has thecapacity. . .to dial such numbeys47 U.S.C8 2271a)(1)
(emphasis added), not the equipmensst And, here, theHClI dialer itself lack any
“features” that may “enable autbaling.” (ECF No. 241, Siegel Decl. at {1 12.) It
contains “software . . . designed only to enable the type of calls launched in HCI” a
no “external application programming interface . . . to add software to the system.”
No. 241, Siegel Declat 11 6, 13). Hence, transforming the HCI dialer into an ATDS
would require some “reconstruction,” and certainly more than the “simple flippag o
switch.” ACA Int’l, 88F.3d at 696.

Addressing this question through the perspective of the actual equipment us
make the subject calls, moreover, makes sense given the technical advancements

being made todayyhich includeuse of the cloud for storage of mass amsurf
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information This limitation reasonably cabins liability telemarketersvoluntary
actions andeliminatediability arising from technical componen$ adialing system
thatDefendant elected not to use and has sought to avoid. After all, sbauisl
“construe the languadef a statute] so as to give effect to the intent of Congréssted
States v. Am. Trucking Ass, 310 U.S. 534, 542 (1940), and Congress did not inten(
punishcompanies or individuals who take pains to mademercial calls in compliancs
with the law SeeH.R.ReP. 102-317, at 6 (recognizing that “[w]hen conducted proper
unsolicited commercial calls . . . are an established lawful marketing pracsiee also
Stuart L. PardauGood Intentions and the Road to RegoitgitHell: How theTCPAWent
from Consumer Protection Statute to Litigation Nightma@&L8UNIv. OFILL. J.OFL.,
TECH. & PoL’Y 313, 319 (2018j‘Despite the considerable backlash against

telemarketing, review of the bill's legislative history makes clear that the TCPAatas

designed to inhibit legitimate businetesconsumer telephone communications”)
Moreover, if the Court found that the “equipment” at issue included any accessible
dialers that shared a database with the one used, then a broad “sweep” of equipm
might qualify as an ATDSimply because it shares a database or an internal compo
with an ATDS ACA Int’l, 885 F.3d at 697.

In sum, lere Allied used the combination of the Campaign bat®e, Automatic
Call Distributor, HCI queuer, and manual server goaghake the subject call$ did not

use the Automated queuer or the Automated server pbelCourt concludes thdtdse

four selecteccomponents make up the “equipment” for purposesvaluating the claims

in this matterSince he net result of ik combination does not permit automatic diajin
and this limitation avoids the risks identifiedACA Int’l, the Court finds thativeVox
HCI is equipment lacking the capacity to function as an ATDS.

Consequently, the Courtjects Plaintiff's argumenhatLiveVox HCl is an ATDS
because it is an integral part of the LiveVox Platform.

d. LiveVox HCI has the Capacity toStore Numbers.
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Finally, Defendant also argues that LiveVox HCI is not an ATDS because it ¢
not have ‘the capacity to dial stored numbers automaticaMarks, 904 F.3cat 1052.
While the Court need not address this argument as its reasoning and findings aboy
dipositive the Courhonethelesfinds that LiveVox HCI has the capacity to “store
numbers” within the meaning of the TCPA. at 1053.

It is uncontested that tl@ampaign Database can (and des)je number{ECF
No. 254, Siegel Depo. at A3, 23-24) The Campaign Database, moreover, is integ
to the HClI dialer.Ifl. at16-17, 35, 38) Each client’s numbers are uploaded to, and
stored by, the Campaign Databag¢e. at 12) Consequently, LiveVox HCI cannot
execute its primary functionmaking phone a&lls —but forthe Campaign Database’s
abilitiesto “store[] numbers” and to present those numbers to the clicker agents thr
the ACD.Marks, 904 F.3dat 1052, cf. Castrellon v. Fitness Club MgmtLC, No. CV
17-08825SJ0O, 2018 WL 5099741, at *6 (C.D. Cal. June 6, 2018) (finding an equip
did not “store” numberthatit pulled from a database)

Defendant’'scited cases to the contrary, moreover, are unpersuasive in that th
to addresdarks interpretation of 27(a)(1)(A)or theintegral role of th&Campaign
DatabaseSee, e.gCollins, 360 F. Supp. 3dt273 (failing to address tHeampaign
Database’s ability to store numbersSleming v. Associated Credit Servs., 1842 F.
Supp. 3d 563, 577 (D.N.J. 201@¢lying on legal test not applicabletheNinth Circuit
—I.e. that “numbers [must be] randomly or sequentially generated for” HCISrsdl,
2017 WL 1336075, at *& (focusing on the degree béiman interaction).

Consequentlypecause the Court considers theuipgent” d issue to include the

Campaign Database, and because the Campaign Datsbb@sgral to the HCI's dialer’s

calling process, the Court finds that the dialer can store numbers within the meanip
the TCPA andVarks,
V. Conclusion

In reviewing the record, the Court finds that the undisputed facts establish th
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LiveVox HCl is not an ATDS. While it can store numbers as required by the TCPA,
cannot make nemanual calls as each call requires human intervention. The Court,
moreoveryejects Plaintiff’'s argument that LiveVox HCI has tloapacity to act as an
ATDS because a LiveVox client can easily switch between dialers on a cantgargn
the “equipment” at issue does not include the other dialers, and thus Defendant’s |
LiveVox HCI does not violate the TCPA.

Consequently, th€ourt GRANTS Defendant’anotion for summary judgment
motionandDENIES Plaintiff's motion forpartialsummary judgmenbDefendant’s
evidentiary objections to Plaintiff's diagram &&NIED as moot

IT IS SO ORDERED.

Dated: February 19, 2020 @\ / &@

Hon. Gonzalo P. Curiel
United States District Judge
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