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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

LILIAN KILLEEN , Case NO.:18-cv-1590AJB-NLS
Plaintiff, 5o 5ER DENYING DEFENDANT'S
V. MOTION TO DISMISS , (Doc. No. 14)

RICHARD V. SPENCER, Secretary of
the Department of the Nayy
Defendant

Before the Court is DefendaRichard V. Spencer, Secretary of the Departmel
the Navys (“Defendant”) motion to dismiss PlaintiffLillian Killeen (“Plaintiff’'s”)
discrimination claim under Title VII of the Civil Rights Act of 1964itle VII") . (Doc.

17).For the reasons stated herein, the COEMNIES Defendant’s motion.
l. BACKGROUND

Plaintiff brings this action against Defendant, alleging violations of Title VII o
Civil Rights Act of 1964. First AmendedComplaint (FAC”), Doc. No. 13 { 1.) Sh
asserts that Defendant has systemically acted with the purpose and etfenyiofy to
Plaintiff the same environment, terms, and conditions of employment as others si
situated because of her race and national oageFilipina(ld. § 3.) SpecificallyPlaintiff
claims the United StatesNavy improperly reprimandeder for speaking her nativ
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No. 14.) Plaintiff opposed the motion, (Doc. No. 16), and Defendant replied, (Dog.
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language, Tagalog, while at workd (11 19-25.) Plaintiff alleges that she was giver
“Letter of Expectations” that requested Plaintiff and her subordinates “always u
English language when discussing work topics in the weoskronment. (Id. § 20.)On
the basis of the Letter of Expectations, Plaintiff was ineligible to receive her Perfor
Award of 2014, which would havemounted to at lea$t1,000. (d. T 34.) Additionally,
Plaintiff statesshe was retaliated against by her supervisor, Maria Pena, for filing af
Complaint after receiving her Letter of Expectatiohd. {] 43-62.) Plaintiff filed her first
Complaint on July 13, 201&tating two claims for relief: (1) discrimination basau
race/national origin, and (2) retaliatiqiboc. No. 1.)

On October 5, 2018, Defendant filiesifirst motion to dismiss and the Court gran
the motion with leave to amen(Doc. No. 11.)Subsequently, Plaintiff filed FACwith
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ted

additional facts thdurther explaiedthe purpose and extent of her and her subordinates’

use of Tagalog while at workFAC 11 2123.) TheFAC alleges that “all of [thes
employees] spoke better Tagalog than Endglishus some employeesccasionally
requested that she “explain concepts about weldkted topics in Tagalog” rather th
English. (Id.) Furthermore, Riintiff assertsthat Spanistspeaking employees were 1
reprimanded for speaking Spanish while at waldk.{{ 28.)

On September 13, 2019, Defendant fileseeond motion to dismiss the Title VI
discrimination claim, alleging that tli&\C does not sufficiently allege facts to support
claim. (Doc. No. 14.Plaintiff opposed the motion, (Doc. No. 16), and Defendant rey
(Doc. No. 17) This order follows.

Il LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) tests the legal sufficiency of the pleg
and allows a court to dismiss a complaint upon a finding that the plaintiff has failed t
a claim upon which relief may be grant&varro v. Block, 250 F.3d 729, 732 (9th C
2001). The court may dismiss a complaint as a matter of law for: “(1) lack of abtg

legal theory or (2) insufficient facts under a cognizable legal claimileCare Dental

Grp. v. Delta Dental Plan of Cal., 88 F.3d 780, 783 (9th Cir. 1996) (citation omitte
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However, a complaint survives a motion to dismiss if it contains “enough facts to
claim to relief that is plausible on its facd3&l Atl. Corp. v. Twombly, 550 U.S. 544
570(2007).

Notwithstanding this defence, the reviewing court need not accept |
conclusions as truéshcroft v. Igbal, 556 U.S. 662, 678 (2009). It is also improper for
court to assume “the [plaintiff] can prove [he or she] has not allegedAssociated Gen.
Contractors of Cal., Inc. v. Cal. Sate Council of Carpenters, 459 U.S. 519, 526 (1983
On the other hand, “[w]hen there are wakaded factual allegations, a court shc
assume their veracity and then determine whether they plausibly give rise to an ent
to relef.” Igbal, 556 U.S. at 679. The court only reviews the contents of the comy
accepting all factual allegations as true, and drawing all reasonable inferences in
the nonmoving partylThompson v. Davis, 295 F.3d 890, 895 (9th Cir. 2002)

lll.  DISCUSSION

While Plaintiff asserts two claims for relief in hEAC, Defendans motion to
dismissonly challenges Plaintiff's first claim for discrimination based on race/nat
original. (Doc. No. 16 at-2.) In short, Defendant argudisat Plaintiff's discrimination
claim should be dismissed beca&daintiff cannot satisfy the requirements for a Title
workplace discrimination claim. (Doc. Nb4 at 3-5)

A. Legal Framework

Title VII provides that it is unlawful for an employer “to discriminate againgt
individual with respect to his compensation, terms, conditions, or privilege
employment.” 42 U.S.C. § 2008&(a)(1).To bring a prima facie Title VII discriminatio

claim, the Plaintiff must showhat “(1) she was a member of protected clé®ssle was

adverse employment action; afdd that similarly situated individuals outside the prote(
class were treated more favorabl§Doc. No. 16 at 9)Chuang v. Univ. of Cal. Davis, Bd.
of Tr., 225 F.3d 1115, 1123 (9th Cir. 2000

There are two types of Title VII discrimination claims: (1) disparate treatraed
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gualified for her position and performing her job satisfacto(y;that she experience
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(2) disparate impactSee Garcia v. Soun Seak Co., 998 F.2d 1480, 1484 (9th Cir. 199
While the disparate treatment theory requires proof of discriminatory intent, int
irrelevant to a disparate impact theolg. To establish a prima facie cagea Title VII
disparate impact claimithe plaintiff may not merely assert that the poli@s harmeg
members of the group to which he or she belongs. Instead, the plaintiff must prt
existence of adverse effects of the polidgarcia, 998 F.2d at 148d.0 establish a prim
facie case in a Title VIl disparate treatment claine, Plaintiff mustshow that there wg
discriminatory intent in addition to the four elements that make up a prima facie Tit
discrimination claimInternational Brother of Teamsters v. United States, 431 U.S. 324
335n. 15 (1977).

Defendant relies on the caSarcia v. Soun Steak, 998 F.2d 148Q9th Cir. 1993Yor
the proposition that an Englisinly policy is nd per se discriminatiominder Title VIL
(Doc. No.14 at 4.)In Garcia, the defendant employ@nplemented a policy requiring i
bilingual employees to speak only English while at widkat 1483 The employees an
their union brought an action against the defendant employer, alldgarigngliskhonly
policy violated Title VII of the Civil Rightg\ct of 1964, 42 U.S.C8 2000eld. at 1483-
84. The Ninth Circuitfirst noted that “[tb makeout a prima facie case of discriminatc
impact, a plaintiff must identify a specific, seemingly neutral practiqgeobcy that has «
significantly adverse impact on persons of a protected tlasst 1486 If the prima facig
case is established, therden shifts to the employer to “demonstrate that the challg
practice is job related for the position in question and consistent with businesstyiéa
Id.

The Garcia court went on to holdhat the employees had faildie first step o
establishng a prima facie case because tldgy not prove any discriminatory impadt.
at1490 Importantly, hecourt concludedt was not bound bthe EEOC guidelineswhich
provided that an employee meets the prima facie case in a disparate impact causa
merely by proving the existence of an Englstly policy. See 29 C.F.R. § 1606.7(a), (l

(1991). Under the EEOE scheme, an employer must always provide a bus
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justification for such @ Engliskhonly policy. Id. at 1489 But the court noted that the

employees could not reach the question of business justification bebaydeailed to
establish a prima facie case the first instanceld. at 149Q The court found that an

English-only policy could nohave a significant adverse impactthe bilingual employees

able to spealboth English and Spanishd. at 1487. The court rejected the Spanish

speaking employeesargument that fully bilingual employees are hampered in

enjoyment of the privilege to converse on the job because switching from one langu

~—+

another is not fully volitionalThe courtreasonedhat“Title VII is not meant to proted

against ruleghat merely inconvenienced some employees, even if inconveniencge

the

age

fall

regularly on protected class but, rather, Title VII protects against only those policies th

have significant impact.Id. at 1488.

B.  Plaintiff's Title VII Discrimination Claim

In orderto state a Title VII disparate impact clagiflaintiff's FAC needto contain
facts that indicahg the significant adverse impawtthe Engliskonly policy on Plaintiff
Garcia, 998 F.2dat 1486 (Doc. No. 11 at 2.To meet this requiremenPlaintiff must

provide factslemonstratinghat the use of Tagalog rather than English while at workl was

necessarynot just preferable or more conveniedor her and her subordinates |to

perform their work functionsSee Andrews v. PRIDE Indus., No. 2:14CV-02154KJM-

AC, 2017 WL 119803, at *12 (E.D. Cal. Jan. 12, 20P1intiff alleges that the use pf

Tagalog was a “faster and more efficient way of communication” in the workdacde

that her subordinates would request explanation of work concepts for better understandi

(FAC 1 22.)However,Plaintiff hasfailed to allegethatthe use of Tagalog rather than

English in workrelated matters wasecessaryNotably absent from the FAC are any facts

supportingallegations that Plaintiff and her subordinates werableto speakEnglish.

Rather, the FAC reveals thRtaintiff andher subordinates are capable of speaking poth

English and Tagalodld.  21.)Thus,with Garcia as the guiding principlePlaintiff has

not demonstrated that tleistence of a:nglishonly policy, by itself, had asignificant

adverse impaatn Plaintiff orother Tagalogspeakerssince the employees were still able
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to perform their jodunctionsand speak a common language.

However, his case is distinguishable frd@arcia in one critical wayln opposition,
Plaintiff argues, “Defendant completely disregards Plaintiff's allegations regarding th
different treatment of Tagalegpeaking employees compared to Spassaking
employees.(Doc. No. 16 at 9.) Anember of a protected class can establish a disparate
treatment claim if they can show that they were being treated less favorably due [to th
status as a member of a protected cl&ssInternational Brother of Teamsters, 431 U.S,
at 335 n.15For the Engliskonly policy to be considered discriminatory under a disparate

treatment claim, the Plaintiff must show that there was discriminatory intent behind th
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policy. Wood v. City of San Diego, 678 F.3d 1075, 1081 (9th Cir. 2042)Vhere, as herg,
a plaintiff is challenging a facially neutral policy, there must be a specific ablagaf
discriminatory intent). “[P]roof of discriminatory motive is critical, although it can|in
some situations be inferred from the mere fact of diffiegenn treatment.rd.

In the FAC,Plaintiff has alleged that the Spanisgheaking employees are not bejng

reprimanded for speaking Spanish while at work, which may show that the Tdgaloc

speaking employees are being treated less favorably than other employees who gre nc

that particulaprotected class. (FAC { 28ndeed Plaintiff states that “the ‘Englisbnly’
rule is applied in a discriminatory manner” becausesihenishspeaking employees were
not reprimanded for failing to adhere to the Engbsity policy, while the Tagalog
speaking employees were reprimanded for speaking Tagalog while a{Miofk28.)The

facts in the FAC demonstrate Plaintiff regularly observed her supersiswerse i

Spanish to her subordinates to explain concepts during work hours, in front of employe

who do not speak Spanisid.(f 38.) Plaintiff maintains that “[tjhe animus is further
proven by the fact that Defendant categolycalxtended Plaintiff's reprimand to her
subordinates” and “Defendant not only instructed Plaintiff to only speak Englisalsout
to ‘ensure [her] subordinates do the sah{dd. 1 20.) Thus, since discriminatory intent

may be inferred from the differeas in treatment, the fact that the Englistly rule did

not apply to the Spanistpeaking employees, may indicate that there was in| fact
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discriminatory intentlnternational Brother of Teamsters, 431 U.S. at 335 #5. Therefore
accepting allthesefactual allegations as true, and drawing all reasonable inferen
favor of Plaintiff, Plaintiff has stated a claim for disparate treatmerter Title VIL See
Thompson, 295 F.3cdat 895; Garcia, 998 F.2dat 1489 (“We do not foreclose the prosp:
thatin some circumstances Enghlshly rules can exacerbate existing tensions, or, V
combined with other discriminatory behavior, contribute to an overall environmég
discrimination?).
V.  Conclusion

Based on the foregoinghe Court DENIES Defendant's mabn to dismiss
Plaintiff's first claim for relief, concluding thalaintiff sufficiently alleged facts stating

claimfor discrimination under Title VII(Doc. No. 14.)

Dated: July 14, 2020 QM%/@

flon. /Anthony J .C}fattaglia
United States District Judge
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