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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DAVID HUERTA, Case No18cv1646MMA (LL)

Plaintiffs,
ORDER GRANTING DEFENDANT’'S
V. MOTION FOR SUMMARY

CHAD F. WOLF, Acting Secretary of JUDGMENT

Homeland Security et al, [Doc. No. 3]

Defendand.

Plaintiff David Huerta is a Seized Property Specialist with United States Cust
and Border Protectio(fCBP”), Department of Homeland Security. He brings this ag
pro sepursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 20068ewhich
protects federal employees from discrimination based on race, color, religion, sex,
national origin. Plaintiff has filed a First Amended Complaint in whichdtleges that
his supervisoracially discriminated and retaliated against hiteeDoc. N0.20. The

government moves for summary judgment as to all clalBeeDoc. No. 33.Plaintiff

1 Chad F. Wolf is now the Actin§ecretary of Homeland SecwyritPursuant to Federal Rule of Civil
Procedure 25(d)cting Secretary Wolfs substituted foformer Secretary Kirstjen Nielses the
proper defendant in this suit.
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opposes the ntimn. SeeDoc. No. 41.The government filed a reply brief in support of

the motion. SeeDoc. No. 38. The Court took the matter under submission on the b
pursuant to Civil Local Rule 7.1.d.5eeDoc. No. 40; Fed. R. Civ. P. 78(b). For the
reasons sdbrth below, the CoutcRANTS the governmerd motion for summary
judgment.

BACKGROUND

1. Plaintiff's Allegationg

Plaintiff selfidentifies as a neilispanic CaucasianPort Director Rosa
Hernandezs Hispanic. Plaintiff alleges théternandezepeatedly discriminated again
him in favor of other Hispanic employees. Plaintiff further allegesHeatandez
retaliated against him for filing complaints against her with the Equal Employment
Opportunity Commission (“EEOC”).

On May 1, 2014, Plaintiff alleges that he and a Hispanwaiker, Enrique
Gutierrez argued. According to Plaintiff Hernandezhen reassignellaintiff to the
Fines, Penalties, and Forfeiture Office (“FPF”), but did not reaszigierrez Plaintiff
alleges that theevendaysuspension he ultimately received for his part in the verbal
altercatiorwas based on a falsified statement submitted by Hernaiaintiff alleges
that Hernandez'’s actions were motivated by racial anandsn retaliation for an EEO(
complaint Plainff filed against her December 2008

In December 2015, Plaintiff claims that Hernandez recommended Gutierrez
receive a discretionary performance award,she did not recommend that Plaintiff
receive an award. Plaintiff alleges that Hernandez'’s discrepant treatment was chot
by racial animusnd in retaliation for the EEOC complaint Plaintiff filed against her i
July 2014

2 This section provides a summary of Plaintiff's allegations, as set forth inrthé\Fmended
Complaint, and should not be construed as factual findings.
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On February 25, 2016, Plaintiff alleges that he applied for a temporary duty
assignment at the Port of Philadelptoat Henandez denied his request in retaliation
Plaintiff’'s previously filed complaints against her. Plainfufiftherclaims that Hernande
previously granted Hispanic employees’ applications for temporary duty assignmer
her denial of his request was retaliatory and motivated by racial animus.

2. Undisputed Facts

Plaintiff and Gutierrezwho has since retiredid not get alongnd Plaintiff dd
not like Gutierrez.SeePl. Depo. at 552, Def. Ex. A., Doc. No. 32 at 17182 In
September 20Q8laintiff and Gutierrez engaged in a verbal altercation which led to
disciplinary measurdseing taken against both meRlaintiff believed Hernandez
disciplined him more harshly than Gutiergez filed an EEQ complaint against
Hernandez allegingetaliation/reprisdl on the basis of raceéseeDef. Ex. B Doc. No.
332 at 52. Plaintiff ultimately entered into a settlement agreement with the govern
which resolved his complaint against HernandgeeDef. Ex. C.

On May 1, 2014, Plaintiff and @errez once again argueds Plaintiff's fourth
level supervisorHernandez was not present and did not witness the inci8eerDef.
Ex. I. Marcia Gomezan FPF officer under Hernandez'’s direct supervisadnised

Hernandez of the altercatiokead. Hernandez directed Gomez to issue cease and

3 This section providea summary of the material faabthis case.Facts that are immaterial for
purposes of resolving the current motion are not included in this recitattenmaterial factare taken
from the governmerd separate statement of undisputed facts, together with pertinent supporting
exhibits and relevant deposition testim@upmitted bythe governmentThe Court notes that Plaintiff
did not respond to the governmargeparate statement of undisputed facais did not object tthe
government’s evidence. Plaintiff did not submit his own separate statementsgutadifacts nor did
he submit any evidence, documentary, testimonial, or otherwise, in support of his oppositeon t
motion for summary judgmén Moreover, neither Plaintiff's First Amended Complaint nor his
opposition brief are submitted under penalty of peraurg thereforenaynot be used as an opposing
affidavit under Federal Rule of Civil Procedure SeeSchroeder v. McDonaJd5 F.3d 454, 460 &
nn.10-11 (9th Cir. 1995).

4 All citations to electronically filed documents refer to the pagination assigynéte CM/ECF system
unless otherwise indicated.
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desist letters to both Plaintiff and Gutierr&mez did so SeeDef. Exs.G, F.
Hernandez also instructed Gomez to contact LaboEammoyeeRelationsSpecialist
Mary Buenrostro “for further guidance & potential discipline to include a referral to
the Joint Intake Center.SeeDef. Ex. |, Doc. No. 33} at 19. Per Hernandez’s directig
Gomez advised Plaintiff that he would be reassigned to the FPF department pendi
completion of an investigatidnto the incident and final assessme&ee id at 20.
According to Hernandez, she “elected to move [Plaintiff] in lieu of Mr. Gutierrez”
because she “saw no reasonable way . . . to have both employees remain assigne
location and not potentialliolate their Cease and Desist LetterSee idat 2021.
Hernandez reassigned Plaintidfthe FFF departmentather than Gutierrez based on
concernsand CBP policiesegarding Gutierrez working in the FPF department under
wife’s chain of commandSee idat 21.

On July 1, 2014, Plaintiff fledrmaEEOCcomplaint against Hernandez alleging
“retaliation/reprisal” on the basis of rac8eeDef. Ex. J., Doc. No. 33 at 27. Plaintiff
requested monetary damages, permission to r&dmis normal assignmenand
Gutierrez’s reassignment to a different work locatiGee idat 29.

CBP dispatched a factfinder to conduct an administrative inquiry intdalyel,
2014incident. SeeDef. Ex. D. Several thirgparty withesses provided sworn
testimonals indicating that Plaintiff threatened Gutierrez with bodily haBae id On
December 10, 2014 cting Assistant Port Director Vona Rossisued written
recommendations propositigatboth Plaintiff and Gutierrezserve terday suspensian
without pay. SeeDef. Exs. E, F. On May 19, 2015Port Directorof the San Ysidro Port
of Entry Sidney Aki the deciding officialultimately determined a sewelay suspension
wasappropriatadiscipline for both mefA SeeDef. Ex. K L.

5> Although immaterial, the Court notes that the parties intermittently refer to Plaistispension as a
five-day suspension. However, the record reflects that Director Aki issued adsgvsaspension, five
of which were business days and therefore days for which Plaintiff did not reesive
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On November 25, 2015, Plaintgbught leave tamend his EEO complaint
against HernandeZSeeDef. Ex. N. Plaintiff requestethter alia, removal of the
suspension from his record, reimbursement of the missed pay, and reassignment ¢
Gutierrez to the FPF departmei@ee id

Meanwhile, “[a} the end of 2015, the Branch Chief submitted nominafimnan
employeeSuperior Achievement Award, which were cash awards given to employe

notable performanceAs he had in years prior, the Branch Chief nominated all Seize

Property Specialists who had worked in the vault during the annual invémabryear.
He did not nominatfPlaintiff], howeve, who was still on his detail in the Forfeitures
Office during the annual inventotyDef. Ex. S, Doc. No. 35 at 35.

On February 25, 2016, Plaintiff filedrew EEQC complaint against Hernandez
alleging retaliation for his previously filed complainSeeDef. Ex. O. Plaintiffalso
claimed that “Hernandez made sure | was not put in fBuf@eror Achievemerijtaward
to punish me.”ld., Doc. No. 355 at 18.

In February 2016&Rlaintiff requested temporary duty (“TDY”) assignment at th
Port of Philadelphia, scheduled to begin on March 15, 288@Def Ex. P. Because shd
“had planned an unannounced inventory to odaungthe period that the assignment
would have occurretiHernandezecomnended tht Plaintiff's request be deniedef.
Ex. S, Doc. No. 33 at 35. Pete Flores, the Director for Field Operatias Diego,
received Plaintiff’'s request but did not forward the request based on the staffisgahe
Plaintiff's permanent duty ation. See id, Doc. No. 335 at 21 see alsd-lores Decl.,
Def. Ex. R The unannounced inventory occurred as planned and was in fact
unannouncedSeeDef. Ex. S, Doc. No. 35 at 42.

On March 14, 2016, Plaintifought leave tamend hi€EOC complaintagainst
Hernandez, alleging that she denied his TDY request as retaliation for Plaintiff's
previously filed complaints against hé8eeDef. Ex. R.

On May 30, 2017, an administrative judge issued a written rdimging

Plaintiff’'s request to amend his July 2014 EEGmplaint based on untimeliness,
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finding in favor of CBPon Plaintiff's discrimination and retaliation clain@sd
dismissing Plaintiff's complaintSeeDef. Ex.S.

L EGAL STANDARD

“A party may move for summary judgment, identifying each claim or defewse
the part of each claim or defensen which summary judgment is sought. The court
shall grant summary judgment if the movant shows that there is no genuine disputy
any naterial fact and the movant is entitled to judgment as a matter of law.” Fed. R
P.56(a). The party seeking summary judgment bears the initial burden of establis
the basis of its motion and of identifying the portions of the declarations, pleadings
discovery that demonstrate absence of a genuine issue of materi&ldex Corp. v.
Catrett 477 U.S. 317, 323 (1986). A fact is material if it could affect the outcome o
suit under applicable lanSee Anderson v. Liberty Lobby, Ing€77 U.S. 242, 2489
(1986). A dispute about a material fact is genuine if there is sufficient evidence for
reasonable jury to return a verdict for the /maoving party.Id. at 248.

1113

The party opposing summary judgment cannot “rest upon the riegatsons or
denials of [its] pleading’ but must instead produce evidence that ‘sets forth specific
showing that there is a genuine issue for triaEState of Tucker v. Interscope Record
515 F.3d 1019, 1030 (9th Cir.), cert. denied, 555 U.S. 827 (2008) (quoting Fed. R.
56(e)). However, as the Ninth Circuit recently reminded district courtshéuld not
take much for plaintiff in a discrimination case to overcome a summary judgment
motion” Nigro v. Sears, Roebuck & C@84 F.3d 495499 (9th Cir2015)(citations
and internal quotation omittedee also Schechner v. KRT®/, 686 F.3d 1018, 1022
(9th Cir. 2012) (“As a general matter, the plaintiff in an employment discrimination
action need produce very little evidence in ordenteroome an employer’s motion for
summary judgmeriy).

In cases where a party is setpresented,aurts apply the general summary
judgment standard, but construe gine selitigant’s pleadings liberally in his or her

favor. See Eldridge v. Blo¢iB32 F2d 1132, 1137 (9th Cir. 1987) (“The Supreme Col
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has instructed federal courts to liberally construe the ‘inartful pleadimyoode
litigants.”) (citations omitted).
DISCUSSION

Title VIl is the exclusive remedy for claims of employment discriminabipn
federal employeesSee Brown v. General Servs. Adm25 U.S. 820, 82385 (1976);
Taylor v. Geithner703 F.3d 328, 333 (9th Cir. 2013)itle VII prohibits consideration
of “race, color, religion, sex, or national origin in employment practitiesreby
establishing protected classel U.S.C. § 20008(m). Plaintiff’'s burden on summary
judgment is “to establish a prima facie case and, once the employer articulate[s] a
legitimate, nondiscriminatory reason for its actions, to raise a genuine factuasssue
whether the articulated reason was pretextug@ischeNownejad v. Merced Community
College Dist, 934 F.2d 1104, 1110 (9th Cir. 1991).

Plaintiff claims he was discriminated against by Hernandez on the basis ahtk
retaliated againidy Hernandez for filing EEO complaints against her. According to

Plaintiff, Hernandez is responsible for Plaintifftssnporary transfeio another

departmenand severday suspensioafter the May 1, 2014 incident involving Gutierye

as well adost qoportunitesfor a performance award and a TDY assignment.

The government moves for summary judgment in its favor, arguiné kaiatiff
fails to establish a prima facie case of discriminatioretaliationbased orany of
Hernandez's actions. The gawment further contends that Hernandez had no part i
most of the events at issue and to the extent she played an active deaikiog role,
shehad legitimate reasons for those actions. The government further avéts i
fails toput forth any evidence to raise a genuine dispute whéther Hernandez’s
reasons for her actions were in fpoktextfor discrimination or retaliatian
I
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A. Relevant Law

Discrimination in the form of disparate treatment occurs when, predicated up

particular trait, an employee receives treatment less favorable than other emp&se:¢

VII's disparate treatment provision provides: “[A]n unlawful employmentiora is
established when the complaining party demonstrates that race, color, religion, sej
national origin was a motivating factor for any employment practice, even though @
factors also motivated the practice.” 42 U.S.C. § 2&X@®.

“To establish a prima facie case, plaintiffs must offer evidence that gives rise
inference of unlawful discrimination,” which they may do with “circumstantial evide
by showing: (1) that they are members of a protected class; (2) that they were qua
for their positions and performing their jobs satisfactorily; (3) that they experienced
adverse employment actions; and (4) that similarly situated individuals outside the
protected class were treated more favorably, or other circumstances surrouading t
adverse employment action give rise to an inference of discriminatitsn v. Exec.
Jet Mgmt., Ing 615 F.3d 1151 at 1156th Cir. 2010)citations, internal quotation
marks, and brackets omittedhhe parties do not appear to dispute that Plaingfongs
to a protected class and was qualified for his jabcordingly, the Court’s analysis
below will focus on the third and fourth elements.

“Title VII's antiretaliation provision forbids employer actions that ‘discriminaté
against’ an employee (or job applicant) because he has ‘opposed’ a practice that T
forbids or has ‘made a charge, testified, assisted, or participated in’ a Title V
‘investigation, proceeding, or hearing.Burlington N. & Santa Fe Ry. Co. v. Whi%8

® Plaintiff has not profferedny“direct evidence” ofacial discrimination oretaliation, i.e., “evidence
which, if believed, proves the fact” dfscriminatory or retaliatory motive “without inference or
presumption.”Vasquez v. County of Los Angel@49 F.3d 634, 640 (9th Cir. 2004). Accordingly,
Plaintiff's claims aregoverned by the burden-shifting framework set fortMabonnell Douglas Corp.
v. Green411 U.S. 792 (1973).

18cv1640MMA (LL)
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U.S. 53, 59 (2006) (quoting 42 U.S.C. § 20@)e To support a prima facie claim of
retaliation, Plaintiff must show “that (1) he engaged in a protected ac{®)tiis
employer subjectelim to an adverse employment action; and (3) a causal link exist
between the protected activity and the adverse acti@ay v. Hendersqr217 F.3d
1234, 1240 (9th Cir. 2000)The parties do not dispute that Plaingiffgaged in protecte
activity by fiing EEQC complaints against Hernandez on several previous occasion
Accordingly, the Court’s analysis will focus on the second and third elements.

If the elements of a prima facie case are fifig¢the burden of prodttion, but not
persuasion, then shifts to the employer to articulate some legitimate, nondiscriming
reason for the challenged actioithe employer does so, the plaintiff must show that
articulated reason is pretextualther directly by perswling the court that a
discriminatory reason more likely motivated the employer or indirectly by showing 1
the employess proffered explanation is unworthy of credeic&Chuang v. Univ. of
California Davis, Bd. of Trusteg825 F.3d 1115, 11224 (9thCir. 2000)(internal
citation omitted)quotingTexas Dep’t of Community Affairs v. Burdid&0 U.S. 248,
256 (1981).

B. Analysis

As discussed above, Plaintiff's discrimination and retaliation claims arise out
four discrete employment actions: the sedaly suspension and temporary assignme
the FPF department as a result of the May 1, 2014 incident involving Gutierrez, as
thefailure to receive a performance award in 2015 andiéméal of his TDY request in
2016. The Court considers each action in turn.

I. SeverDay Suspension

The government argues that Plaintiff fails to establish a prima facie case of
discriminatoryor retaliatory treatment by Hernandeased on the sevatay suspension
he received as a result of the May 1, 2014 argument with Gutiéflegovernment
does notontesthat the suspension qualifies as an adverse employment action but

out that Hernandez did not suspend Plairtifie ultimatedecision was tasked to Port

9
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Director Aki. The government furtheoints to the facthatPlaintiff did not receivéess

favorable treatment than GutierreAki suspendetioth men for seven dayg®laintiff

case of discrimination or retaliation by Hernandez.

Even if Plaintiff could establish a prima facie caseittierdiscriminationor
retaliation the record is replete with evidence demonstratingGBd had legitimate
nontdiscriminatory nonretaliatoryreasons for suspending both Plaintiff and Gutierre
for theirunprofessionabehavior. Moreover, Plaintiff proffers no evidence to suggest
reasons fothe severday suspensiowere pretextual.

A plaintiff may demonstrate pretext by showing that the employer’s proffered
explanation is unworthy of credence because it is “internally inconsistent or otherw
believable.” Chuang225 F.3dat 1127 “When evidence of pretext is circumstantial,
rather than direct,” as in this case, “the plaintiff must produce ‘specific’ and ‘subkta
facts to create a triable issue of pretexgddwin v. Hunt Wesson, 1nd50 F.3d 1217,
1222 (9th Cir. 1998)Plaintiff puts forthno evidence thahereasos forhis suspension

were pretextual. As a general matter, Plaintiff testified during his deposition that h¢

No. 332 at 18. Plaintiff furthertestified that he believed Hernandez was biased aga
him “in particulat” not Caucasians specifically, and Plaintiff admitted he has no evif
to suggest Hernandez is racist or biased against alHrepanic Caucasiandd. at 75,
Doc. No. 332 at 23 Simply put,Plaintiff produces no actual evidence, circumstantia
otherwise, that he was disciplined for the May 1, 2014 incident based on his race.
Plaintiff offers only bare allegations and speculation. ‘pAintiff’s belief that a
defendant acted from unlawfmrotive, without evidence supporting that belief, is no
more than speculation or unfounded accusation about whether the defendant reall
from an unlawful motive.”Carmen v. San Francisco Unified School Dis{riz37 F.3d
1026, 1028 (9th Cir. 2001)

Nor does Plaintiff demonstrate that Hernandez’s actions were a pretext for

10
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retaliation based on Plaintiff's previously filed EE@omplaints. A the Ninth Circuit
has held, a montHeng “lapse between protected activity and an adverse employme
action is simply too long, by itself, to give rise to an inference of causatMilliarimo

v. Aloha Island Air, InG.281 F.3dL054,1065(9th Cir. 2002) Here, Plaintiff's
engagement in a protected activity occuryedrs prior tdPlaintiff's sevenday
suspension following the May 1, 2014 altercation with Gutierrez. Asgoh & this period
of time wassomehowsufficient to infer causation,ithing alone’;, when “acconpanied
by evidence” of a plaintiff 9ehavior problemsand “coupled with a complete lack
evidence of retaliatory intent, is neither specific nor substantial circumstantial ea/id¢g
Davenport v. Bd. of Trs. of the State Ctr. Cmty. College,[®S# F. Supp2d 1073,
1102 (E.D. Cal. 2009).

Accordingly, the government is entitled to summary judgment in so far as
Plaintiff's claims arise out of his sewelay suspension following the May 1, 2014 vert
altercation with Gutierrez.

ii. TemporaryAssignmento FPF Department

Plaintiff claims that his transfer at Hernandez’s directmthe FPFRlepartment
following the May 1, 2014 incident was discriminatory and retaliatory. The governt
argues that Plaintiff fails to make a prima facie case of discrimination or retaliation
Hernandez based on his temporary assignment to the FPF depaifimenecord clearly
reflects that Gutierrez received different treatmeng was permitted toontinue with
his normal assignment during the course of the ensuing investigdimmever, lhe
governmentontends that Plaintiff's temporary assignment to the FPF departoest ¢
not qualify asan adverse employment action.

In a Title VIl retaliation case, “[a]n action is an adverse employment action if
reasonable employee would have found the action materially adverse, which mear
might have dissuadexdreasonable worker from making or supporting a charge of
discrimination,” and in a Title VII discrimination case “[a]n action is an adverse

employment action if it materially affects the terms, conditions, or privileges of
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employment.” Ninth Circuit Civl Jury Instructions, 100 & 10.11 (citing Burlington
No. and Santa Fe Ry. Co. v. Wh48 U.S. 53, 68 (2006andChuang v. Univ. of Cal.
Davis, Bd. of Trustee225 F.3d 1115, 1126 (9th C2000)).

Plaintiff testified during his deposition that by virtue of the transfer he lost
opportunities to earn overtime pa$ee, e.g.Pl. Depo. At 1280, Doc. No. 32 at 37.
Viewed in the light most favorable to Plaintiff, a reasonable jury could finchihat
reassignment constitde@n adverse employment actiofee Fonseca v. Sysco Food
Servs. of Ariz., Ing374 F.3d 840, 8448 (9th Cir.2004) (holding that denial of
opportunity to earn overtime pay can be an adverse employment action)

However, evemssuming Plaintiff has established a prima facie case of
discrimination or retaliationherecordamplysupports the government’s assertion thg
Hernandedirectedthat Phintiff betemporarily reassigneiy the FPF departmefar
legitimate reasons, talg into consideratioagency protocols and regulations, as well
the need to separate Plaintiff and Gutierrez due to the cease and desistAatiees sel
forth above, Plaintiff admits he has no evidence to support his speculation to theycy
or to create a genuine dispute regarding prei@xHernandez’s actions

Accordingly, the government is entitled to summary judgment in so far as
Plaintiff's claims arise out of his temporary assignment to the FPF department follg
the May 1, 2014 wbal altercation with Gutierrez.

li. 2015 Performance Award

Plaintiff alsofaults Hernandez for his failure to receive a performance award i
2015. Plaintiff alleges that because he was transferred to the FPF department at
Hernandez's direction, he was unable to participate in the inventory process that w
have made him eligible for such an award. The government argues that Plaintiff c
estabish a prima facie case of discrimination or retaliation by Hernandez becaudid ¢
not take part in the nomination process, and in any event, the nominating authority
legitimate reasons farot putting Plaintiff's name forward for an award.

Plaintiff does not dispute the factual basis for those reasons nor does he offe
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Plaintiff speculated during his deposition that Hernandez “didn’t want to see [him] ¢
award,” but admitted under oath that he had no evidence that Hernandez directed
nominating official to omit Plaintiff from the nomination list for the award. PIl. Depo
80-81, Doc. No. 32 at 2425.

There is no evidence in the record that Hernandez participateée nomination
process for the 2015 performance award. As such, Plaintiff cannot establish aapre
case of discrimination or retaliation by Hernandez arising out of his failure to rélceiy
award. Moreover, the govanent has offered evidence establishing a legitimate real
why Plaintiff did not receive an award that yedre did not perform the work for which
the employees were awarded. Plaintiff's speculation regarding some ‘ledisaEnes
involvement by Hernandez is insufficient to raise a genuine issue regarding pretex

Accordingly, the government is entitled to summary judgment in its favor in s
as Plaintiff's claims arise out of his failure to receive a 2015 performanced.awar

Iv. 2016 TDY Request

Findly, Plaintiff claims that as a result of Hernandez’s discriminatory and
retaliatory actions he was denied an opportunity for a temporary duty assignment &
Port of Philadelphia in Spring 2016. Once again, Plaintiff cannot establish a prima
caseof either discrimination or retaliation by Hernandez. The evidence reflects tha
Hernandez did not makbke ultimatedecision to deny Plaintiff's 2016DY reques.
Plaintiff avers that Hernandez recommended his request be denied in order to
discriminateand retaliate against him. Plaintiff offers no evidence to support this
allegation. But even assuming its truth, the government has put forth evidence
demonstrating thafBP had a legitimate reason for denying Plaintiff's TDY requeke
TDY assignmenconflicted with @ unannouncedcheduledpecial inventory, and
Plaintiff was needed to assisbeeFlores Decl. 9, Detx. P, Doc. No. 335 at 21.
And once agairPlaintiff has no evidence of pretext.

Accordingly, the government is entitled to summary judgment in so far as
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evidence to suggest those reasons were a pretext for racial discrimination by Hernande
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Plaintiff's claims arise out of the denial of his request for a temporary duty assignm
the Port of Philadelphia in March 2016.
C. Conclusion

Even if Plaintiff could establish a prima facie case of racial discrimination
retaliationby Hernandeas to any of the employment actions at issue in this tase
government has proffered evidence sufficient to demonstratthtissactiors were
based on legitimate nesfiscriminatory nonretaliatory reasons.Plaintiff received a
sevenday suspension following the May 1, 2014 incident involving Gutierrez becay
the agency’s investigation established that both men engaged in unprofessional be
in the work place. Plaintiff was temporarily reassigned to the FPF department to
facilitate the cease and dededters received by both himself and Gutierreansferring
Gutierrez was not practical and arguably would have violated protocols because h
was a supervisor in the FPEghrtment. Plaintiff did not receive a 2015 performancse
award because he did not perform the relevant work that year. And Plaintiff's 201¢
request was denied because personnel were needed in San Diego to camplete a
unannouncedcheduled inventoryPlaintiff fails to challenge the government’s evider
or put forth any evidence to support a genuine dispute as to whethefthese reasons
were apretex for racial discrimination or retaliation for engaging in protected activity
Accordingly, the government is entitled to summary judgment in its favor on Plaintif
discriminationand retaliatiorclaims.

CONCLUSION

Based on the foregoing, the CoOGRANTS the governmerd motion for
summary judgment in its entirety. TEB®uUrtDIRECTS the Clerk of Courtto enter
judgment accordinglgndterminate this actian

IT 1S SO ORDERED.

DATED: August 17, 2020 %M;@@Zﬂ ~ ﬁ//,%’
HON. MICHAEL M. ANELLO

United States District Judge
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