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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

GINO INNOCENT], Case No0.:3:18-cv-01650H-LL

Plaintiff,
ORDER:

(1)DENYING PLAINTIFF'S

V. MOTION FOR SUMMARY

JUDGMENT

[Doc. No.12|

NANCY A. BERRYHILL, Acting

Commissioner of Social Securjty (2)GRANTING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT

[Doc. No. 17

Defendant

On July 19, 2018 Plaintiff Gino Innocentifiled a complaint against Defend
Nancy A. Berryhill,the Acting Commissioner of Social Secutigeeking judicial revie
of an administrative denial of disability benefits under the Social Security{[2ac. No
1.) On October 1,2018 the Acting Commissioner answer&taintiff's complaintano
lodged the administrative recoidoc. Nos.8, 9) OnNovember 8, 2018, Plaintiff filed

motion for summary judgmenaskingthe Courtto reverse theActing Commissioner
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final decision andemand for further administrative proceedin¢glSoc. No.12.) On March
25, 2019the Acting Commissionarossmovedfor summaryudgmentaskingthe Cour
to affirm the Acting Conmissioner’s final decisiar{Doc.No. 17)) For the reasons belo

the Court denies Plaintiffs motion for summary judgmentgrants the Acting

Commissioner’s motion for summary judgmeand affirms the Acting Commissiones

final decision
BACKGROUND
On Juy 8, 2015 Plaintiff, who was58 years old at the timand had prdoudy

worked as arelectrical engineer,applied for disability insurance benefits, claimin
disability onset date oJune 12, 2015Doc. No. 9,AR 53,152-53.) The Social Securi
Administration(*SSA”) initially denied Plaintiff's aplication for benefit®on August 24
2015anddenied reconsideration ddctober 14, 2015AR 76-87.) Plaintiff requested
hearing before a\dministrative Law Judge (“ALJ”), which was held on October
2017 (AR 29-52) Plaintiff testified at the hearing and was represented by colflts§
The ALJ also hard testimony from Susan Creight€havel an independent vocatiol
expert. (d.)

OnJanuary 26, 2018he ALJ issued a written decisicamalyzingPlaintiff's claim
and determiningthat Plaintiff had not met hidurden of proof (AR 18-25) SSA

regulations require ALJs to use the following fstep inquiry when determining whet
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an applicant qualifies for disability benefits: (1) has the claimant been gainfully employe

since the time of the disability onset date; (2) “is the claimant’s mmeait severe
(3) “does the impairment ‘meet or equal’ one of a list of specific impairments desci
the regulations,” and if not, what is the claimant’s residual functional capacity ()R
(4) is the claimant capable of performing past relevant work; and (5) “is the claime
to do any other work.Tackett v. Apfel 180 F.3d 1094, 10989 (9th Cir. 1999)see20

1 SSA regulations define residual functional capacity #se“most you can still do despite y
limitations” 20 C.F.R. § 416.948)(1).
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C.F.R. 8404.1520a)(4)i)—(Vv).

Here,the ALJ determinedt step oné¢hat Plaintiff had not been gainfully employed

since the disability onset date of June 12, 2QAR 20.) At step twothe ALJfoundthat

Plaintiff had the following severe impairmentegenerative disc diseaskthe spine and

bursitis of the left shoder. (Id.) At step three, the ALJ concluded thdaiRtiff did not

have an impairment or combination of impairtsethat amounted to one tie SSA

regulations’ enumeratathpairments. AR 20-21.) The ALJ then determined that Plairtiff

had a RFC to perforight work,” as defined in 20 C.F.R. 404.1567 (l&xcept[that he
is limited to lifting 20 pounds occasionally, and ten pound frequently; sitting for six

hours

in an eight hour workday; standing and/or walking for six hours in an eight hour warkday

occasionally stooping, kneeling, crouching, crawling, and climbing ramps or st
climbing of ladders, ropes, or scaffolds, occasional overhead reaching with the le
extremity; and [hekhould avoid concentrated exposure to extreme cold temper
wetness, unprotected heights, and vibratiofAR 21-24.) At step four, he ALJ
determined that Plaintiff is capablepdrformng past relevant works an electrical desi
engineetased on the vocationatpert s testimony andnformationfromthe Didionary
of Occumtional Titles (AR 24-25.)

air; N
ft upp
ature:
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Consequently, the ALJ determined that Plaintiff was not disabled from June 11

2015 the alleged onset date, throulgimuary 26, 2018, the date of the ALJ’s deciqiaR
25.) OnMay 24, 28, the Social Security Appeals Council denied Plaintiféquest g
review, rendering the ALJ’s decision finaAR 1-6))

LEGAL STANDARDS
l. The Social Security Administration's Sequential FiveSteplInquiry

The SSA employs sequentiafive-stepevaluation to determine whether a claim
is eligible forbenefitsunder theSocial SecurityAct. 20 C.F.R 8§ 404.152@a)(4)(i)—(V).

To qualify for disability benefits, a claimant must establish kigabr she is “disabled

-

ant

meaning thathe claimant is unable “to engage in any substantial gainful activity by reasor

of any medically determinable physical or mental impairment which can be expe
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result in death or which has lasted or can be expected to last for a continuousfpesic
less than 12 montlis42 U.S.C. § 423(d)(1)(A)seeJohnson v. Shalal&0 F.3d 1428
1432 (9th Cir1995)

Step one in the sequential evaluation considers a cldsfamdrk activity, if any”
20C.F.R.88 404.1520(a)(4)(1)416.920(a)(4)())An ALJ will deny a claimant disability
benefits if the claimant is engaged“substantial gainful activity.ld. 88404.1520(b)
416.920(b)

If a claimant cannot provide proof of gainful work activity, the ALJ proceeq

step two to ascertain whether the claimant has a medically severe impairm
combination of impairmentdd. 88 404.1520(a)(4)(ii)416.920(a)(4)(ii) The soecalled
“severity regulatioh dictates theALJ’'s steptwo analysisBowen v. Yuckert, 482).S.
137, 14641 (1987) Specifically,an ALJ will deny a claimans disability claim if the

ALJ does not find that a claimant suffers from a severe impairroeigombination of

impairments which significantly limits the claimahg physical or mental ability to d
“basic work activities.20 C.F.R.88404.1520(c)416.920(c)

If the impairment is severbpwever the evaluation proceeds to step thistestep
three, the ALJ determines whether the impairment isvabpnt to one of sever:
enumeratedmpairments that the SS#eemsso severe a® preclude substantial gainf
activity. 1d. 88404.1520(d), 416.920(dAn ALJ conclusively presumes daimant is
disabled ifthe impairment raets or equals one of the enumeratgoairmentsid.

If the ALJ concludesthat a claimant does not suffer fmoone of theSSA
regulatiors’ enumeratedevere impairmestthe ALJ mustieterminghe claimants RFC
before proceedg to step four of the inquiryld. 88404.1520(e)416.920(e) An
individual's RFC is his or her ability to do physical and mental warkvities on 3
sustained basis despite limitations from his or her impairm@agsd. 88§ 404.1545(a)(1,)
416.945(a)(1)The RFC analysis considenghetherthe claimans “impairment(s), ang
any related symptoms, such as pain, may cause physical and mental limitations th

what [the claimant] can do in a work settingd. In establishing a claimarst RFC, the
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ALJ must assess relevant medical and other evidence, as well as consider a
claimants impairments, including impairments categatizéas norsevere |Id.
88404.1545(a)(B(4), (e),416.945(a)(3-(4), (e)

Given the claimant’s RFGhe ALJ determingat step foumhether the claimarn
has the RFC to perform the requirements of his or pest relevant workId.
88 404.1520(f)416.920(f) If a claimant has the RFC to carry out his or her past rels
work, the claimant is not disabled. Conversely, if the claimant does not have the R
to perform his or her past relevant wodk,does not have any past relevant work,
analysis presses onward.

At the fifth and final step of the SS&inquiry, the ALJ must determinehether
the claimant is able to dmy other work in light of his or her RFC, age, education,
work experiece Id. §88404.152@a)(4)(v),(9)(1), 416.920a)(4)(v), (g)1). If the claimant]
is able to do other work, the claimant is not disabled 88 404.1520(a)(4)(V)

416.920(a)(4)(v)However, if the claimant is not able to do other work and meet

durationrequiremenbf twelve months, the claimant is disahled Although the claimant

generally continues to have the burden of proving disability at step five, a limited
shifts to the SSAsuch thathe SSA must present evidence demonstrating that joibs
the claimant can performallowing forRFC, age, education, and work experienesist
in significant numbers in the national economgckett 190 F.3d at 190.

I. Standard of Review

Unsuccessful applicants for social security disability benefits may seek |

review of a Commissioner’s final decision in a federal district cdbee42 U.S.Cl

8 405(g). “As with other agency decisions, federal court review of social se
deteminations is limited.” Treichler v. Comm’r of Soc. Sec. Admin., 773dF.090, 109
(9th Cir. 2014)The court will “disturb the Commissioner’s decision to deny beneifitly

if it is not supported by substantial evidence or is based on legal
Andrews v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1999lbstantial evidence med

more than a mere scintilla but less than a preponderance; it is sucintreladance as

eldor(quoting
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reasonable mind might accept as adeqt@a®ipport a conclusiéhBray v. Comm’r 0
Soc. Sec. Admin., 554 F.3d 1219, 1222 (9th Cir. 2009) (quéintigews 53 F.3d al039)

The Court must consider the record as a whole, weighing both the evidence thas

and the evidence that detracts from@uoenmissioner’s detarination Garrisonv. Colvin,
759 F.3d995,1009(9th Cir. 2014) “Where the evidence as a whole can support ei
grant or a denial, [a court] may not subsét[its] judgment for the ALJ'$.Bray, 554 F.3(
at 1222 (quotindMassachi v. Astrue486 F.8 1149, 1152 (9th Cir. 207)). “The ALJ ig

responsible for determining credibility, resolving conflicts in medical testimemg,for

resolving ambiguities.Garrison 759 F.3d at 1010 (quotingndrews 53 F.3d at 1039
“The administrative law judge is ndwound by the uncontroverted opinions of

claimants physicians on the ultimate issue of disability, but he cannot reject them

presenting clear and convincing reasons for doingReddick v. Chaterl57 F.3d 71%

725 (9th Cir. 1998finternal quotation marks and bracket omitted) (quolftadthews v

Shalala 10 F.3d 678 (9th Cir.199R)

Even if the ALJ commits legal error, a reviewing court will uphold the dec
where that error is harmlesghat is, where the error fsnconsequential to the ultima
nondisability determination.Molina v. Astrue, 674 F.3d 1104, 1115 (9th Cir. 2(
(citation omitted) “[T]he burden of showing that an error is harmful normally falls

the party attadkg the agency’s determinatiérid. at 1111 (quoting Shinseki v. Sand
556 U.S. 396, 409 (2009)).

DISCUSSION
Plaintiff arguesthat theALJ erred on step i because it concluded that Plain

could perform occasional overhead reaching with the left upper extremity desy
ThomasSabourin opining that Plaintiff could not work with his left arm above shag
level on the left andthat such an error was harmfu{Doc. No. 121.) The Acting
Commissioner argues that the ALJ appropriately weighed the medical evidenc
record and that the ALJ®ecision is suported by substantial evidend®oc. No.17-1.)
The Acting Commissioner further argues that even assuming therddlany such errq
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would be harmless and therefore, friemersible. id.) After thorough review of th
administrative record and the parties’ arguments, the Coodludes that the ALJ did 1
errin its decision.

Here, Plaintiffs primary complaints of severe eigodiclow back pain(SeeAR 22,
53.) He also hagpsoriatic arthrits, which the medical evidencmdicates has been w
controlled with medidaon. (AR 22-23) Although not his primarcomplaintPlaintiff alsg
hasbursitis of the left shoulder. (AR 20The ALJ reviewedexaminations oPlaintiff by
two docbrs Dr. Cheryl Wrightand Dr. Sabourin AR 23-24.) Dr. Sabourin conducted
consultativeorthopedic examination éflaintiff on May 22, 20171AR 277-82.)Following
the examination, Dr. Sabourin opined:

| feel he could lift or carry 20 pounds occasionally and 10 pounds frequently
He could stand and walk up to 6 hours of an elighir workday. He could sit

for 6 hours of an elg-hour workday. Posture limitations, he could climb,
stoop, kneel, and crouch occasionally limited by his back disease. He ha
manipulative limitationsHe cannot work with the left arm above shoulder
level on the leftHe has no gross or fine manipulaigmitationsas his
psoriatic arthritis is well controlled. Based on this evaluation, | could not find
enough wrong with this individual that he would need a cane to ambulate.

(AR 282)
In its decision, the ALJ stated with regards to Dr. Sahtuopinion:

Some weight is given to this opinion, as the degree of limitation is consisten
with the objective medical evidence in the record, which consists mostly of
the claimant’s complaints of pain and of the imaging studies demonstrating
the claimant’s degenerative disc disease in the lumbar spine. Less weight
given to Dr. Sabourin’s opinion that the claimant could occasionally climb, as
his degenerative disc disease is likely to preclude any climbing of ladders
ropes, or scaffolds. Additionallgiven the nature of the claimant’s ongoing
joint and back pain, environmental limitations, such as avoiding concentrate(
exposure to wetness, unprotected heights, vibration, and extreme col
temperatures, are appropriate.

(AR 24.)Upon reviewthe entire medical recordhe ALJ concluded th&tlaintiff had “the

residual functional capacity to perform light wagkcept thahe “i s limitedto lifting 20

pounds occasionally, and ten pound frequently; sitting for six hours in an eig}
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workday; standing and/or walking for six hours in an eight hour workday; occas
stooping, kneeling, crouching, crawling, and climbing ramps or stair; no climb
ladders, ropes, or scaffolds, occasional overhead reaching with the left uppeite)
and [he]should avoid concentrated exposure to extreme cold temperatures,
unprotected heights, and vibratib(AR 21.) The ALJconcludel with these limitations
mind and based on the testimony of the vocatioxa e and informatiom theDictionary
of OccupationalTitles, Plaintiff remains able to perform his past workazaselectricg
design enginer. (AR 24-25.) Plaintiff argues that th&LJ erred by concluding that
could perfornt occasionadl ovethead reaching on the left rather than no overhead rez:
on the left, as opined by Dr. Sabourin. (Doc. No11)2

An ALJ must consider all evidence, including medical opinions, in detern
whether the claimant is disablégee20 C.F.R. § 416.920(b). Generally, the ALJ sh
give more weight to a treating doctor’s opinion than to the opinion of a doctor whot
treat the claimant. Lester v. Chater, 81 F.3d 821, 830 (9th Cir. 1995). Similarly, t

should give more weight to an examining doctor’s opinion than to the opinion of a

who did not examine the claimamd. The ALJ must assign weight to medicginions
according to several factors, including supportability of the opinion and consisten
the record as a whol8ee?20 C.F.R. § 416.927(c)Vhen there is a material conflict in
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evidence, such as the presence of contradictory medical evidence, only the Alsblvan re

it. SeeVincent v. Heckler739 F.2d 1393, 1395 (9th Cir. 1984)he ALJ need not accs

the opinion of any physician, including a treating physician, if that opinion is

conclusory, and inadequately supported by clinical findinglesomas v. Barnhari278
F.3d947, 957 (9th Cir. 2002)
Here, the Court concludes that the ALJ appropriately wetgbr. Sabourihs

opinion in light of themedical evidence in the recorand supported itdecisionwith
substantial evidencdn his claim for digbility, Plaintiff allegeshat his impairments &
degenerativalisc digase and arthis. (AR 53.) Plaintiff's allegation did not involve H

shoulder and the opinion bylaintiff’s treatingdodor, Dr. Wright, eesnot involve hig
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shoulder (SeeAR 53-61, 230-60.) In its decision, the AL3tateshat”[treatment records
indicate the claimant has complained of low pack pain fairly consistently since the |allege
onset dat, but include little to neevidenceof issues in other joist’ (Id.) The ALJ
emphaized that Plaintifs treating rheumatologist provided a sole diagnosiimfonic
low back pain[.] (1d.; seeAR 230-60.) The ALJ ®ncluded thatwhile there is objective
medical evidence of impairment, specifically relatingctoonic low back pain, the
evidence is incagistent with the degree of limitation alleged by ¢k@mant” (AR 23.)

In reviewing Dr. Sabouris findings, the ALJ provided sufficient reasoning| for
concluding that Dr. Sabouris opinion should beiven some weight(AR 24.) Dr.
Sabourins opinion that Plaintiff cannot work with the leftran aboveshoulder level gn
the left was not based can actual diagnosibut was merely inferredSeeAR 282.)Dr.
Sabourinin his opinion states that Plaintiff hgsrobably adhesive capsulitis but perhaps
degenerative arthritis in the left should joint and xzcays are availablé.(Id.) Dr.
Sabourins exanmation of Plaintiffs shoulders showed thgh]e had some pain at the
extremes of motion. There was minimal tenderné€bsre was no reass or swelling and
no crepitus. Stregth was sasifacory.” (AR 280.) Thus, the ALJaccordedoroper weigh

—

to Dr. Sabourifs opinion that Plaintiff could perform no overhead reachmgis left sidq

D

becausethat opinion was'‘brief, conclusory, and inadequately supported by clipical
findings.” Thomas 278 F3d at 957.

Ultimately, “[u]pon careful considerain of [Plaintiff’s] allegations; the medical
findings and opinions; and the record as a whallee ALJ concluded thaPlaintiff
remained able to perform occasional overhead reaching on his left(Aide24.)
Consistent witt5SAregulations the ALJ considerethe supportability ofDr. Sabouring
opinion and consistency with the record as a wlarldthuslyaccorded appropriateeight
to Dr. Sabourihs opinion See20 C.F.R. § 416.927(cAccordingly, the ALJproperly
weighed the medical evidencand provided substantial evidence fats decision that
Plantiff was not disabled within the meaning of thetAbecauseagiven his residal

functional capacityhe @n contine to performhis pat work as an electrical design
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ergineer. Thus, theCourt affirmsthe AL J’s decisiorbecause iis supportedy subsantia
evidence and was not the resultolylegal error SeeTreichler, 775 F.3cat 1098
CONCLUSION

For the ©regoing reasonsthe Court denies Plaintiff's motion for summar

judgment, grantghe Acting Commissioner’s motion feummary judgmentndaffirmsg
the Acting Commissioneés final decision.The Court directs the Clerk to enter judgn
in favor of Defendant.

IT IS SO ORDERED.
DATED: June5, 2019 }

UNITED STATES DISTRICT COURT
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