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nni La Costa Resort & Spa, LLC et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

B.A., by and through his Guardian ad Case No0.:18-CV-1657JLS WVG)
Litem, JOHN ADINOLFI|
Plaintiff, ORDER (1) GRANTING
DEFENDANT’'S MOTION FOR
\Z SUMMARY JUDGMENT, AND

(2) DENYING AS MOOT
OMNI LA (.:OSTA RESOR.T & SPA, DEFENDANT'S MOTION TO
LLC, a California Corporation; and

DOES 1 through 50, inclusiye EXCLUDE
Defendars.| (ECF Nas. 33, 39

Presently before the Coudre Defendant Omni La Costa Resort & Spa, LL
Motions for Sanctions to Exclude Plaintiff's Expert William Rowley Ph.D., PMot. to
Exclude,”ECF No. 33) and for Summary Judgmeft1§J,” ECF No. 35). Also befor
the Court are the Oppositions (“MSJ Opp’n,” ECFsN8B, 39; “Exclude Opp’n,” ECI
Nos. 40, 4] filed by B.A., by and through his guardian ad litem John Adinolfi,
Defendant’s Replies (“MSJ Reply,” ECF N#3; “Exclude Reply,” ECF No42). The
Court vacated the hearing and took the matters under submission without oral ar
pursuant to Civil Local Rule 7.1(d)(15eeECF No.44. Having carefully considered tf

Parties’ arguments and evidence and the relevant law, the GBAMNTS Defendant’g

18-CV-1657 JLS (WVG)

Motion for Summary Judgment abENIES AS MOOT Defendant’s Motion to Exclude.
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BACKGROUND

Onthe afternoon ofFebruary3, 2018 Plaintiff sustained an injury to his foot caus
by an ADA chair at a jacuzzi on the property located at 2100 Costa DeRbkt,
Carlsbad, California (the “Resort”)See generalhAff. of Josh Leger in Support of MS
(“Leger Aff.,” ECF No. 353). At all relevant times, Defendant neither owned nor oper
the Resort.Aff. of Jeremy Williams in Support of MSJ (“Williams Aff.,” ECF No. 35
1 1. Rather, the Resort has been owned at all relevant times by LC Investment 20
(“LC™), id. ¥ 2, which is a wholly owned subsidiary of Defendaht{| 3, and managed [
Omni Hotels Management Corporation (“OHMCIY, § 4, which is not owned by eith
Defendant or LC Id. 1 5. At all relevant times, all persons who work at the Resort,
from third-party contractors, were employees of OHMG@. 6.

Plaintiff filed suit against Defendant and Ddefendants in the Superior Court |
the State of California, County of San Diego on June 12, 2018, alleging two cal
action for negligence and premises liabilithee general\ECF No. 12. Defendat
removed on July 20, 2018, on the basis of diversity jurisdictBee generallf£CF No. 1.
That same day, Defendant filed its answer, generally denying the allegations iififBI3
Complaint See generallECFNo. 2. Defendant’s seventh affirmative defense provi
“Defendant alleges that it did not own or operate the subject premises at the tim¢
alleged incident.”ld. I 7. Defendant’s nineteenth affirmative defense stated: “Defer
alleges that @lintiff failed to join a party or parties necessary and indispensable {
action.” Id. 1 19. Pursuant to the Scheduling Order entered in this case, the dea
amend the pleadings expirBecember 12, 20185eeECF No. 8 { 1.

On April 15, 2019, Defendant served its responses to Plaintiff's first set of re
for admissionfirst set of requests for production, and first set of special interrogat
Decl. of ShannoGuevaran Support of MSJ Opp’n (“Guevara Decl.,” ECF No. EXs.
6—7, ECFNos. 396-7, Decl. of Jocelyn AJulianin Support of MSJ (“Julian Decl.,” EC
No. 355) Ex. C. Defendant’sesponseall state thatDefendant does not own or operd

the subject premises and therefore does not technically have possession, custot|
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of responsive documents or information. However, defendant will pravidemation
and documents from an entity with responsive documents and informatibedl|. of
JocelynA. Julian in Support of MSJ Reply (“Julian Reply Decl.,” ECF NG13EX. 5 at
2; Guevara Decl. Ex. 7 at dulian Decl. Ex. C at.2

On September 13, 2019, Defendant filed in the instant MotiSeeECF Nos. 33
35.

LEGAL STANDARD

Under Federal Rule of Civil Procedure 56(a), a party may move for sun
judgment as to a claim or defense or part of a claim or defense. Summary judg
appropriate where the Court is satisfied that there is “no genuine dispute as to any
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). Material facts are those that may
the outcome of the casénderson477 U.Sat248. A genuine dispute ohaterial fact
exists only if “the evidence is such that a reasonable jury could return a verdict
nonmoving party.”Id. When the Court considers the evidence presented by the p
“[t]he evidence of the nemovant is to be believed, and all justifiable inferences are

drawn in his favor.”ld. at 255.

1 Additionally, Defendant’s prior counselpcelyn Julian of Lewis Brisbois Bisgaard & Smith LLP, D¢
of Jocelyn Julian in Support of MSJ (“Julian Decl.,” ECF No53% 2 attests that shaformed Plaintiff's
counsel, Talissa Mulholland of BB Law Group, that Plaintiff had sued the wrong gppityximately at
the time of the initial Rule 26(f) conferencesee id.J 8. According toMs. Julian sheproposed 4
stipulation substituting OHM®@r Defendant.See id. Although Ms. Mulholland indicated that she W
open tothe stipulation and would follow up with M3ulian about whether she had authority to enter
such a stipulation, Ms. Juliaaports that sheever heard from Ms. Mulholland or any of Plaintiff's ot
counsel. See id. Ms. Mulholland has since left BB Law Grougsee id. see alsoDecl. of Talissg
Mulholland in Support of MSJ Opp’n (“Mulholland Decl.,” ECF No-3Bf 2. Ms. Mulholland, however
disputes MsJulian’s acount, contending that Ms. Julian never raised the issue of Defendant be
wrong entity and never raised the idea of a stipulation to substitute OFB€id {15, 8-9. Shannor
Guevaraalsoof BB Law Group similarly attests that she “was neveramhed by Defendant’s couns
or anybody else of the name of any other entity that owned, controlled, or managed the pvhers
Plaintiff was injured” and that “Defendant’s counsel never gear] a proposed stipulation to change
name of the deferaaht.” Decl. of Shannon Guevara in Support of MSJ Opp’n (“Guevara Decl.,” EC
39) 1 3. There therefore exists a genuine dispute of material fact as to whether Detendansel
verbally informed Plaintiff's counsel that he had sued the wrong entity.
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The initial burden of establishing the absence of a genuine issue of material fact fa

on the moving partyCelotex 477 U.S. at 323. The moving party may meet this bu

by identifying the “portions of ‘the pleadings, depositions, answers to interrogatorie

admissions on file, together with the affidavits, if any,” that show an absence of g

regarding a material factd. When a plaintiff seeks summary judgment as to an&iem

for which it bears the burden of proof, “it must come forward with evidence which v

entitle it to a directed verdict if the evidence went uncontroverted at tG@ah’R. Transp.

Brokerage Co. v. Darden Rests., |13 F.3d 474, 480 (9th Cir. 2000) (quotkigughton
v. South 965 F.2d 1532, 1536 (9th Cir. 1992)).

Once the moving party satisfies this initial burden, the nonmoving party
identify specific facts showing that there is a genuine dispute for Cialotex 477 U.S,
at 324. Thigequires “more than simply show[ing] that there is some metaphysical
as to the material factsMatsushita Elec. Indus. Co. v. Zenith Radio Co4{g5 U.S. 574

rden
S, ar

Isput

voulo

mus

doub

586 (1986). Rather, to survive summary judgment, the nonmoving party must “by hier ow

affidavits, or by the ‘depositions, answers to interrogatories, and admissions o

designate ‘specific facts™ that would allow a reasonable fact finder to return a verg

the nonmoving party. Celotex 477 U.S. at 324Anderson 477 U.S. at 248. The no

moving party cannot oppose a properly supported summary judgment motion by “re

on mere allegations or denials of his pleadingsderson477 U.S. at 256.
ANALYSIS

Defendant seeks summary judgment in its favor on the grounds that it is not a

defendantseeECF No. 351 (“MSJ Mem.”) at #13, and that Plaintiff cannot establish

elements for negligence of premises liability based on the undisputed f&ets.id. at

2 To state a claim for premises liability under California law, Plaintiff mastablish that Defenda

“[owned/leased/occupied/controlled] the property.See Judicial Council of California Civil Jury

Instruction 1000. Further, “[e]veryone is responsible, not only for the result of his orlifidragis, but

also for an injury occasioned to another by his or her want of ordinary care of #kdlnmanagement of

his or her property or person, except so far as the latter has, willfully or by want ofpading brough
the injury upon himself or herself.” Cal. Civ. Code § 1714(a). Both of Plainti&ime therefore requir
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14-23. “Summary judgment should be granted for the defendant if undisputed facts
that a plaintiff has named the wrong party as the defend&wvans v. BBG Commc'n
Inc., No. 16CV-542 H (NLS), 2011 WL 13177603, at *2 (S.D. Cal. Mar. 2, 2011) (c
Johnson v. Mammoth Recreations, Jr&Z5 F.2d 604, 610 (9th Cir. 1992)ghayho v.
Operating Engr’'s Local 3 Dist. 80No. CIV S07-1570 LKK DAD PS, 2009 WL 23809
(E.D. Cal. Jan. 28, 2009)Becausdlaintiff fails tointroduce evidence cating a genuing
dispute of material fact as to Defendant’s ownership or operation of the Resort, th
GRANTS Defendant’s Motion for Summary Judgmeand DENIES AS MOOT

Defendant’s Motion to Exclude

Defendant introduces evidence that the Resort was owned at all relevant ti
LC, Williams Aff. I 2, and operated at all relevant times by OHNMLC § 4. Although LG
Is a wholly owned subsidiary of Defendanit, 3, it has no involvement in or control o\
the managementrooperations of the Resort or decisions related to employsi
supervision, or maintenance activities at the Reddrt]] /8. Indeed, Defendant has
employees or office space; it acts only as a holding company for various eiatit{e8,
including LC See idf 3. Defendant neither shares services, records, or equipmel
nor purchase any materials or supplies fordt@HMC. Id. {1 16-11.

Plaintiff appears to concede that Defendant is not the proper Defendant. In
the Court to deny Defendant’'s Motion for Summary Judgment, Plaintiff attack
admissibility of Defendant’s evidenceeeMSJ Opp’'n at 45; ECF No. 38 (*Objs.”),
and contends that “Defendant should be estopped from denying responsibility
premises.” MSJ Opp’'n atB. The Court concludes that neither argunserifices to
salvage Plaintiff’'s case.

As for the admissibility argument, Plaintiff contentatttheWilliams Affidavit—

which is the sole evidence supporting Defendant’s argument that it is not a

Plaintiff to establish that Defendant owned or controlled the Res®et, e.q.Burden v. Bar Louig

Anaheim, InGg.No. SACV 15-0638 AG (E), 2016 WL 551993, at *5 (C.D. Cal. Feb. 10, 2016).
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defendant-is inadmissible in its entirety because (1) Defendant failed to identify
Mr. Williams as a witness in its initial Rule 26(a) disclosuessl (2) Mr. Williams failed
to establish a foundation for his personal knowledge of the facts to which he &hegts.
MSJ Opp’n at 56; Objs. No. 1. Defendant responds that “Defendant is a corporate| entit
and, as sudlj there are issues that are properly within the corporate knowledgs8J
Reply at 4. Further, “[i]f Plaintiff's argument is accepted, then allanse and outside
legal counsel with knowledge of Omni’s corporate structure would need to be digclose
[pursuant to Rule 26(R)without regard to their personal knowledge of the incident at
issue’ Id. And, “[e]venif Omni had a duty to identify Mr. Williams in advance of his
affidavit, which it strongly denies, any such omission was harmless where here Rlainti
failed to take a single Omni depositidrid. at 5.
The Court agrees with Defendanflthough it is tue that Defendant failed (o

disclose Mr. Williams in its initial disclosures, Defendant did name three witre3geéasr

Robison, Josh Leger, and Joe Buswith “information relevant . . . to defendant’s

D

defenses.” SeeGuevara DeclEx. 1 at 32. In the Jot Discovery Plan filed with th
Court, Plaintiff indicated its intent to depose “Defendant’s person most knowledgeable”
various subjects, including “Defendant’'s maintenance and inspection of the releval
property.” ECF No. 5 at 4. Plaintiff also igdted his intent to depose Messrs. Robison,

Leger, and Busic and “Defendant’'s employees, contractors, or agents responsible
monitoring the pool areas of the subject propertig’ at 5. Plaintiff ultimatelydid not
depose Defendafkor any of its emloyees. Seelulian Reply Decl. 1 9. “Therefore, evien
if Defendant[] w[as] required to identify corporate representatiyesame in [its] initial
disclosures pursuant to Federal Rule of Civil Procedure 26, Defendant['s] failure to igdentif
[Mr. Williams] by name in its initial disclosures was harmless because thereisdence
Plaintiffs were deprived of the opportunity to take depositions of Defendant['s] corporat
representatives of 30(b)(6) designees during discovery, and Plaintiffs shouldebeleav
surprised by Defenddns] reliance on testimony from a corporate representatiEee
AcunisGraham v. Select Portfolio Serv'g, In&No. CV 1723143CBM-SS(x), 2020 WL

18-CV-1657 JLS (WVG)
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1625018, at *2 (C.D. Cal. Jan. 15, 2020) (overruling objection to declarationitsed in
support of motion for summary judgment despite declarant not being named in
disclosures where the plaintiffs failed to depose a Rule 30(b)(6) designee)Hatfntan
v. Cty. of Los Angeledlo. CV 153724 FMO (ASx), 2017 WL 3476772 % (C.D. Cal.
Feb. 18, 2017)Dhaliwal v. Singh No. 1:13cv-00484LJO-SKO, 2014 WL 2957310, 3

*7 (E.D. Cal. June 30, 2014 )pee also Arista Records LLC v. Lime Grp. L.Z84 F. Supp.

2d 398, 417 (S.D.N.Y. 2011) (“The information provided by [the declarant not incluc
the initial disclosures] is no different from that possessed by a withess whaosty Mas
timely disclosed . . . . Plaintiffs were not required to update their disclosure to sta
they would speak with [the undisclosedmness] instead of [the disclosed one].”)

With respect to Plaintiff's estoppel argument, Plaintiff claims that Deferslawn
discovery responses are in conflict with the claims it now makes.” MSJ Opp'n
Specifically, Plaintiff contends, “[dfing discovery Defendant has, in fact, admitted
it was involved in maintaining the Subject Premises, that it has employees, andsbk
employees are individuals that maintain the pool area and pool lift at the Subject P
as well as serve as attéants at the podl.Id. Consequently, “[tlhey should .be viewed
as binding admissions that Defendant controlled, owned, and/or maintained the
Premises. Id. “In the alternative, in light of the representations that have previously
made by Defendant, the only other way to remedy the unfairness wrought by Defe
conduct and misstatements would be to allow Plaintiff to amend the Complaint tq
the correct party Id. at 7.

Defendant counters thaPlaintiff's argument misconstes the legal principle ¢
equitable estoppél.MSJ Reply aR. “In this case, Plaintiff's counsel has known sinc
least Omni’s initial pleading that Plaintiff sued the wrong entity and yet has never
even basic steps to investigate or correctabige” Id. at 3. Defendant contends that t
lack of diligence precludes Plaintiff from invoking estopp®ée idat 2, 4. Further, “[i]
would be grossly inequitable for Plaintiff to proceed and disregard the law of cor
111
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formalities where he has presented no facts showing that Plaintiff's counsel exercised a

diligence here to identify and substitute a proper deferidahtat 6.

Again, the Court must agree with Defendant. Plaintiff cites no legal authc
supporting its argument for estopp&ee generalliMSJ Opp’n at 57. “The elements o
the doctrine [of equitable estoppel] are that (1) the party to be estopped must be §
of the facts; (2) he must intend that his conduct shall be acted upon, or must so ac

party asserting the estoppel has a right to believe it was so intended; ¢®)dahgarty

must be ignorant of the true state of facts; and (4) he must rely upon the donbis¢

injury.” Strong v. Cty. of Santa Cru5 Cal. 3d 720, 725 (1975). Here, Plaintiff can
make the requisite showing becatsewas not ignorant of the fact that Defendant wa
incorrect defendant.

Plaintiff filed this action on June 12, 2018, alleging that “[a]t all relevant t
alleged herein, DEFENDANT][] owned, leased, rented, maintained, operated, sup4
and contolled the Omni La Costa Resort and Spa located at 2100 Costa Del Ma
Carlsbad, California 92009.5eeECF No. 12 § 3. On July 20, 2018, Defendant filed

Answer “generally and specifically den[ying] each and every allegation of the Com

pursuant to California Code of Civil Procedure Section 431.30(8geECF No. 2 at 1|

Defendant also raised twenityo affirmative defenses, including that “Defendant allg
that it did not own or operate the subject premises at the time of the afiemkzht,” see
id. at 3, and that “Defendant alleges that plaintiff failed to join a party or parties neg
and indispensable to this actiond. at 4.

On February 13, 2019Plaintiff served a first set of each requests for admis

requests for production of documents, and special interrogat@eessuevara Decl. ExS.

3 Plaintiff subsequently moved to reopen discove3geECF No. 15. Magistrate Judgélliam V. Gallo
denied the motion, concluding that Plaintiff had not been diligent in conducting disc&esCF No.
21 at 5-7. Specifically, Magistrate Judge Gallo noted that Plaintiff had failedgourd any discover
until February 13, 2019 nearly three months after the Case Management Conference opened di
and only two months before tifi@ct discovery cutoff. Id. at 5. In other words,Plaintiff wasted sixty
percent of the time allotted for discovery by sitting idly lyhile “offer[ing] no good explanation fg

8
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6, 7, 12; Julian Reply Decl. Ex. 5ee alsdECF No. 361 Exs. 24. The term “YOUR”
was defined to include Defendant’s subsidiary compar8eg, e.g.Guevara Decl. Ex. 1
at 3 None of the written discovery requests was diretd¢de ownership or operation
the Resort.SeegenerallyGuevara Decl. Exs. 6, 7, 12; Julian Reply Decl. Ex. 5.

Defendant’s responses to Plaintiff's requests for admission and for produc
documents opened with a “Preliminary Statement,” notibgféndant does not own
operate the subject premisasd therefore does not technically have possession, cu
or control of responsive documents or information. However, defendant will pf
information and documents from an entity with responsive documents and inform
Guevara Decl. Ex. 7 at(@mphasis added); Julian Reply Decl. Ex. 5@mphasis added
Defendants response to Plaintiff's interrogatorieeludedan identical statement as
first generabbjection. Julian Decl. Ex. C at 2.

Fact discovery closed on April 12, 2018eeECF No. 8 § 6 ConsequenthyRlaintiff
propounded nadditional discovery concerning the ownership or operation of the R
It also appears that Plaintiff attempted tdice the deposition of Defendant’s Rule 30(b)
designeand Mr. Busic on April 11, 2039the day before discovery close8eeECF No.
21 at 6 (citing ECF No.7LExs. 16-11). Accordingly, Plaintiff never deposed Defend
or any of its employeesSeedulian Reply Decl. § 9 In any event, the Rule 30(b)(
deposition notice did not list the ownership or management of the Resort among th
to be coveredSeeECF No. 17 Ex. 10.

After hearing several times, “It wasn’'t me,” at some point a reasopédaleiff
would ask, “Well, who was it, then?” Plaintiffid not Plaintiff attempts to evad
responsibility by shrugging off Defendant’s discovery disclaimeraageheric stateme
... [tlhat would suggest to a reasonable party nothing more thaifegplate’ just in case

defens€. MSJ Opp’n at 7. To the contrarjhdse statements were made at the very o

waiting three months before beginning written fact discovery in the piatteaning Plaintiff has not a
all acted diligently to complete discovery by the deadline set by the Cadrt.”

9
18-CV-1657 JLS (WVG)

2

pf

[ion (
ol

stody
ovide

ation

p—d

ts

esort

(6)

ant
6)
e top

e

utset

[




© 00 N oo o A W DN P

N NN RN N NDNNDNNRRR R R R B R B
W ~N O O N W N kB O ©O© 0 ~N O 0 N 0 N R O

of Defendant’s discovery responses and were certainly not “boilerplagée. 'Johnsq®75

F.2d at 60910 (“Failing to heed clear amdpeated signals that not all the necessary p4

had been named in the complaint does not constitute diligence. . .. The simisléairt

[the plaintiff's] attorneys filed pleadings and conducted discovery but failed tc

attention to the respoes they received.”)Ms. Guevara also attests that Sias never

informed by Defendant’s counsel or anyone else of the naarg/afther entity that owne
controlled, or managed the premises where Plawn@$ injured.” Guevara Decl. |
Assuming that is true for purposes of Defendant’s Motion for Summary Judghieit,
irrelevant—ultimately, it is incumbent upon Plaintiff to discover the identity of the pr
defendant particularly if the party sued consistently represents that it is not tiper

defendant See Johnsq®75 F.2d at 610 (“The burden was upon [the plaintiff] to prosg

his case properly.”)After none of these eventancludingafter Defendant filed the instant

Motion for Summary Judgmentdid Plaintiff attempt toamend the scheduling order
that he couldamenchis Complaint toadd the correct defendarts.

Instead Plaintiff weakly argues thd{t]he name of the property where Plaintiff w
injured is Omni LaCosta Resort & Spa i.e., the same name as DefendarGuevara
Decl. 1 3.Be that as it mayt is not how United Staterporate law works. As Defends
correctly notesseeMSJ at 89, “[it is a general principle of corporate law dee
‘ingrained in our economic and legal systems’ that a parent corporati@nat liable for
the acts of its subsidiariesUUnited States v. Bestfoqds24 U.S. 51, 61 (1998). There :

4 The Court notes that Ms. Guevara does not attest that Defendant never told her thabitaya®per

Defendant. This would lend some credence to Ms. Julian’s version of eseergspranote 1 particularly
given Magistrate Judge Gallo’s observation tis.'Guevara may have represented Plaintiff as far
as September 17, 2018ECF No. 21 at 6 n.7The most reasonable inferentieerefore, may be th:
Ms. Julian spoke to Ms. Guevara rather than Ms. Mulholland. Although this evidenas badster the
Court’s decision to grant summary judgment in favor of Defendant, ultimately it ieenessary.

®> As Defendant notes, it would be difficult for Plaintiff to establish the good causssazy to amend th
Scheduling Order to amend his Complaint pursuant to Federal Rule of Civil Predd] SeeMSJ at
11; see also Johnsp®75 F.2d at 608L0 Explaining that a party seeking to amend his or her com
after the deadline has passed must demonstrate good cause, and that “[fladied) ¢telr and repeat
signals that not all the necessary parties had been named in the complaint doestitatiecdiligencey.
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limited exceptions, including veil piercingsee idat 62. Such a theory, however, wo

require Plaintiff “[tjo demonstrate that the parent and subsidiary are ‘not segigrate

entities” by proving that “(1) there is such unity of interest and ownership that the sq
personalities [of the two entities] no longer exist and (2) that failure to disregard
separate identifies’ wad result in fraud pinjustice.” Doe v. Unocal Corp.248 F.3d 915
926 (9th Cir. 2001) (quotingm. Tel. & Tel. Co. v. Compagnie Bruxelles Lamlf&tF.3d
586, 591 (9th Cir. 199%)(alterations in original),abrogated on other grounds
recognized by Williams v. Yamaha Motor G861 F.3d 1015 (9th Cir. 2017 Rlaintiff
makes no argumentand introduces no evidenresupporting Defendant’s liability basg
on the actions of its subsidiary LC or the unrelated entity OHMC. Ratheawalable
evidence suggests that Defendant has observed corporate formalities such that itg
remains separate.See generallywilliams Aff.; see also Unocal Corp248 F.3d a
926-28 (concluding that the plaintiffs’ “wealth of evidence . . . does not suggest 1
unity of interest and ownership between [the parent company] and its subsidiariesttl
separate corporate personalities no longer exist”).
Accordingly, “[o]n this record, there is not a scintilla of evidence that suppc
finding that defendant . . . is the proper defendant in this acti®aeOghogho 2009 WL
238091, at *9 (citingAddisu v. Fred Meyer, Inc198 F.3d 1130, 1134 (9th Cir. 200
Summers v. A. Teichert & Son, Int27 F.3d 1150, 1152 (9th Cir. 1997))he Court
therefore concludes that summary judgment is profee Johnsqr975 F.2d at 6087,
610-11 (affirming district court’s denial of the plaintiffs’ motion to amend their compl
for negligence against a ski resort and grant of summary judgment in favor of the de
where the plaintiff filed his complaint against a holding company owning the majol
the stock in the company that owned and opdrthie resort at which the injury occurr
andwhere the defendahiaddenied ownership or management of the resort in its an
hadinformed the plaintiff in an interrogatory response that it neither owned nor op
the resort, anthadsent the plaintiff's counsel a letter asking whether the plaintiff w

be willing to stipulate to the simissal of the defendant and substitution of the pr
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defendant) Burden 2016 WL 551993, at4—7 (denying motion for leave to file g

1

amended complaint and granting summary judgment in favor of the defendant in a premis

liability action against a restirant where the defendant had denied in its answer t
owned or possessed the property, had named the proper defendant as a named
response to discovery requests, and had sent a letter to the plaintiff's counsel rega
sale of the raaurant to the proper defendant years prior to therlyndg inciden); Evans
2011 WL 13177603, at *1, B (granting summary judgment in favor of the defenda
Unfair Competition Law action where the defendant introduced contracts governi
underying service to which the defendant was not a party and the plaintiff fail
introduce any evidence in rebuttal)
CONCLUSION

In light of the foregoing, the CouBRANTS Defendant’'s Motion for Summat
Judgment (ECF No. 35). Accordingly, the CoDMENIES AS MOOT Defendant’
Motion to Exclude (ECF No. 34). The CleskCourtSHALL ENTER JUDGMENT in
favor of Defendant an8BHALL CLOSE the file.

IT IS SO ORDERED.

L

on. Janis L.. Sammartino
United States District Judge

Dated: September 14, 2020
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