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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SECURITIES AND EXCHANGE Case No0.:18-CV-1895AJB-LL

COMMISSION,
Plaintiff, ORDER GRANTING PLAINTIFF'S

MOTION FOR SUMMARY

V. JUDGMENT AGAINST RICHARD
RMR ASSET MANAGEMENT GOUNAUD, MICHAEL SEAN
COMPANY, et al, MURPHY, AND JOCELYN
MURPHY
Defendants

(Doc. Nos 115 133

Presently before the Courd Plaintiff's motion for summary judgment agair
RichardGounaud, Michael Sean Murphy, and Jocelyn Murgbgc. No.115.) Defendant
Richard Gounaudppossthismotion. (Doc. No122) Defendants Michael Sean Murp
and Jocelyn Murphy also oppose this motion. (Doc. No. T2f#2)Court held a hearing (
Plaintiff's motion for summary judgment on July 23, 2020. For the reasons set fortl
clearly below, the CouGRANTS Plaintiff's motionfor summary judgment
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BACKGROUND
Ralph Riccardi founded RMR in 1995 and its primary business was to buy-g

sellmunicipal bonds and other securities. (Doc. No-1H5 10.) Defendants were enlist
by Riccardi to open new brokerage accounts to help RMR increase the number of (
could place for new issue municipal bonds and other securities Riccardi drected
Defendants to trade for RMRd()

Jocelyn Murphy engaged in 6,407 securities transactions for RMR, including
transactions involving new issue municipal bonds, between November 28, 2011 a
29, 2017.1d. at 14.) Michael Murphy engaged in 10,179 securities transactions for
including 399 transactions involving new issue bonds, between November 28, 20
March 10, 2017.1¢.) Richard Gounaud engaged in 2,250 securities transactions for
including 360 transactions involving new issue municipal bonds, between August 14
and May 4, 2017.1d.) Each Defendant received a percentage of the profits and |
(Doc. No. 122 at 4; Doc. No. 123 at 15, 17.)

Furthermore, Jocelyn Murphy provided brokers with a zip code to submie
underwriters with her orders. (Doc. No. 1%t 15.) Ms. Murphy understood that re
orders, as listed in priority of orders, were reserved for individual investors with zip
in the issuer’s jurisdiction.ld.) Ms. Murphy also understood thatshe submitted he
Colorado zip code with an order for bonds issued outside of Colorado where thask
reserved the highest priority for-gtate residents, her order would not qualify for
highest retail priority.Ifl.) Therefore, Ms. Murphy wouldrovide zip code correspondit
to the jurisdictions she was seeking an order of bonds from, despite the fact that
not reside in these jurisdiction$d(at 16.)

LEGAL STANDARD

Summary judgment is appropriate under Federal Rule of Civil Procedure 56

moving party demonstrates the absence of a genuine issue of material fact and en
to judgment as a matter of la@elotex Corp. v. Catretd77 U.S. 317, 322 (1986).fAct
is material when, under the governing substantive law, it could affect the outcome
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caseAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A dispute is genuine|
reasonable jury could return a verdict for the nonmoving plalty.

A party seeking summary judgment bears the initial burden of establishir
absence of a genuine issue of material f@etotex Corp.477 U.S. at 323. The movit
party can satisfy this burden in two ways: (1) by presenting evidence that neg
essential element of the nonmoving party’s case; or (2) by demonstrating the non
party failed to establish an essential element ohtimenoving party’s case on which t
nonmoving party bears the burden of proving at tiiél.at 32223. “Disputes ove
irrelevant or unnecessary facts will not preclude a grant of summary judgmént.Elec
Serv., Inc. v. Pac. Elec. Contractors As809 F.2d 626, 630 (9th Cir. 1987).

Once the moving party establishes the absence of a genuine issue of mate
the burden shifts to the nonmoving party to set forth facts showing a genuine isg
disputed fact remainLCelotex Corp. 477 U.S. & 330. When ruling on a summag
judgment motion, a court must view all inferences drawn from the underlying facts
light most favorable to the nonmoving pariatsushita Elec. Indus. Co. Ltd. v. Zen
Radio Corp, 475 U.S. 574, 587 (1986).

DISCUSSION

Plaintiff bases its motion for summary judgment on two main arguments. Th

argument is that Defendants acted as unregistered kilek&ars in violation of Sectig
15(a) of the Exchange Act. The second argument is that Jocelyn Murphy fraud
obtained new issue bonds in violation of Section 10(b) and Rulké&.1The Court will
address each argument in turn.

A.  Section 15(a) of the Exchange Act

Section 15(a) of the Exchange Act makes it unlawful for a broker or dealer “to
use of the mail®r any means or instrumentality of interstate commerce to effec
transactions in, or to induce or attempt to induce the purchase or sale of, any s
unless the broker or dealer is registered with the SEC in accordance with Sectio
Section3(a)(4)(A) of the Exchange Act defines a “broker” as “any person engaged
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business of effecting transactions in securities for the account of others.” 15 U
78c(a)(4)(A).
The Ninth Circuit applies condublased factors and a “totality of the circumstar

approach” to determine whether a person has engaged in the business of being

See SEC v. Fen®35 F.3d 721, 731 (9th Cir. 2019). THansencourt identified the

following six factors as relevant to determining whether a person met the definit
“broker”: (1) is an employee of the issuer; (2) received commissions as opposed to 4
(3) is selling, previously sold, the securities of other issuerss {#yolved in negotiation
between the issuer and the investor; (5) makes valuations as to the merits of inves
gives advice; and (6) is an active rather than passive finder of invé&#erSEC v. Hansg
No. 83 Civ. 3692 (LPG), 1984 WL 2413, at *18.D.N.Y. Apr. 6, 1984).

First, Plaintiff argues that Defendants acted as unregistered brokers becat

effected securities transactions for RMR in return for transab@®ed compensatio
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(Doc. No. 1151 at 20.) “The most important factor in determining whether an individual

or entity is a broker’ is the ‘regularity of participation in securities transactions at key

in the chain of distribution.”"SEC v. HolcomNo. 12¢cv-1623, 2015 WL 11233426, at }
(S.D. Cal. Jan. 8, 2012) (quotigdeC vBravata No. 0912950, 2009 WL 2245649, at }

(E.D. Mich. July 27, 2009)). Defendants admit that Riccardi and RMR directed Defe
to link their brokerage accounts to RMR’s prime broker account so Defendants co
RMR’s capital to purchase new igsmunicipal bonds and other securiti€kedRiccardi
Depo. at 32:833:10; 160:1611; J. Murphy Depo. at 17:418:15; 41:1942:12; 112:8
113:11; M. Murphy Depo. at 50:17; 65:2166:1; Gounaud Depo. at 64:423; 82:2-12;
100:25-101:19.) Defendants controlled their accounts; however, they conducte(
trading activity on behalf of RMR through RMR’s prime brokerage accoGete (d)
Riccardi and RMR funded the prime broker account. (Riccardi Depo. at-664:2
Defendants Michael Murphy and Jocelyn Murphy argue that they did not eng
securities transactions “for” Riccardi. (Doc. No. 123 at 25.) They assert that
because Riccardi provided the capital does not transform those transactions int
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“for” Riccardi. (Id.) Defendant Gounaud argues that a portion of the capital of R
prime brokerage account belonged to him. (Doc. No. 122 at 4.) However, there are
exhibits that contain emails establishing that Riccardi and RMR directed Reternd
purchase securities. (Doc. Nos. 125125-10; 12511; 12512.) Further,Defendant
Jocelyn Murphy admitted in her deposition that she had never traded municipal s¢
before working with RMRand Riccardi trained her at his office on how to trade for R
(J. Murphy Depo. at 4416.) Furthermore, Defendant Gounaud provides no evidenc
a portion of the capital of RMR’s prime brokerage account belonged to him, g
admitted that he received compensation via RMR’s prime brokerage accourittiaugs
created profits in a given time period. (Gounaud Depo. at 19P310It is undisputed thg
Defendants engaged in a large amountfrefjuent transactions. Accordingly, it
undisputed that Defendants engaged in regularity of participation in securities trans
and, based on the above, it was for RMR.

Defendants also argue that they were in a “partnership” with Riccardi. (Doc. N
at 4; Doc. No. 123 at 12, #47.) However, Defendants provide no evidence of this ¢
than selfserving declarationddansen v. United Stateg F.3d 137, 138 (9th Cir. 199
(“When the nonmoving party relies only on its own affidavits to oppose sum
judgment, it cannot rely on conclusory allegations unsupported by factual data to ct

issue of material fact.”)

guestionnaireDefendant Gounaud stated that he worked for himself and was ass(
with Riccardj but did not identify any partnership with Riccardi or RMR. (Doc. No -
3 at 7.) Further, Defendant Gounaud admitted that RMR gave him an IRS For]
which is for sefemployed independent contractors. (Gounaud Depo. at 229
During the hearing on this matter, the Court permitted Defendant Gounaud to sug
Court with the IRS Form 1099. Defendant Gounaud provided the IRS Form 1099
Court along with a supplemental motion. (Doc. No. 134.) Defendant Gounaud shou
sought leave of the Court prior to filing a supplemental motion that is essentially
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reply. SeeJudge Battaglia Civil Case Procedures Il.E. However, Defendant Gounal
given the opportunity to present these arguments at the hearing on thissodtterCour
will briefly address theeargumentsThe IRS Form 1099 issued to Defendant Gour
staes that the income he received is miscellaneous income. However, thisod@abangy
the Court’s analysis. Defendant Gounaud was not issuRIS ScheduleK-1 or any othe
record to establish a partnership. Defendant Gounaud argues that RMR eleabé(
Subchapter K, but there is no evidence that his relationship with RMR was an inve
partnership under 26 CFR 8§ 1.7B@)(2). Defendant Gounaud further admits that

not offer any evidence of an agreement among the members that the organizatio
be excluded from Subchapter Befendant Gounaud also argues that he did not ide
his relationship with Riccardi and RMR in response&SEC investigative questioaire
because it was the focus of the investigation. However, again, Defendant Gounaug
provided anything to rebut the evidence that his relationship with Riccardi and RM
as an independent contractbastly, Defendant Gounaud argues that ghtfiactor test
in Holdner v. Com’r 100 T.C.M. (CCH) 108 (T.C. 2010aff'd, 483 F. App’x 383 (9t}
Cir. 2012) (quoting.una v. Commissiongd2 T.C. 1067, 10478, 1964 WL 1259 (1964
establishes the existence of a partnership. However, Defendant Goonessadts n(
evidence or argument as to how these factors establish a partnership in this case.

Defendants Jocelyn and Michael Murphy also responiedhe 2016 SE(
guestionnairas sefemployed and failed to identify any partnership with Riccardi or R
in their responses to an SEC investigative questionnaire. (Doc. Né. 425; Doc. No
1256 at 5.)DefendantJocelyn Murphy also testified that she rnaefendantMichael
Murphy received an IRS ScheduleXfrom Riccardi or RMR. (J. Murphy Depo. at 561
13; 79:16-80:14.) Furthermore, Riccardi testified that he never “perceived [Defenda
anything other than independent contractors.” (Riccardi Depo. at-ByBus, theres
overwhelming evidencéhat Defendants’ relationship with RMR was not a partneys
and there is no evidence other than-selving declarationsf Defendantso support thal
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this relationship was a partnership.

Second,Plaintiff argues that each of the Defendants received transduzsad
compensation for their trading activities on behalf of RMR. (Doc. No-11385 22.)
Defendants argue that they did not receive transabtsed compensation, but rather w
paid based on a percentage of net profits. (Doc. No. 122-481Doc. No. 123 at 227.)
Further, Defendants admitted that if they failed to complete a profitable trade
measuring time period, they received no payments for this activity. (Doc. No. 125
Murphy Depo. atl86:9-25; M. Murphy Depo. at 139:114; Gounaud Depo. at 19@-
23.) The Court is not persuaded by Defendants’ argument that this form of compe

is different than transactidmased compensation.

conduct satisfies several of these additibteserfactors, as none of the Defendants w
employed by any issuer, they all sold securities of issuerd)af@hdantiocelyn Murphy
actively located investors to purchase securitied bgl RMR. (Doc. No. 118 at 18.)

Defendants do not dispute that were not employed by an issuer. (Doc. No. 1Zbat

Defendantlocelyn Murphy actively located invess$ to purchase securities sold by RN
(Doc. No. 122 at 1,0Doc. No. 123 at 24.) There are at least two emails wbhefendant
Jocelyn Murphy is actively locating investors to purchase securities sold by RMR.
Nos. 11517, 11535.) Based on the totality of the circumstances, there is no quest
material factand as a matter of laWefendants were brokers as defined by Sec
3(a)(4)(A) of the Exchange Act. There is no dispute that Defendants did not regi
brokers as required by Section 15(a) of the Exchange Act.
B.  Section 10(b) of the Exchange Act and Rule-50b

Section 10(b) of the Exchange Act and Rule-bQirohibits fraud in connection wif
the purchase or sale of any security. 15 U.S.C. § 78j(b); 17 C.F.R. § 24).3B8IL v.
Dain Rauscher, In¢.254 F.3d 852, 855 (9th Cir. 2001). To prove a violation ofi@®

10(b) and Rule 1065, the SEC must show: (1) a material misstatement or dect
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conduct; (2) in connection with the purchase or sale of security; (3) usingtare
commerce; and (4) with scient&ee SEC v. Phab00 F.3d 895, 9608 (9th Cir. D07);
SEC v. Platforms Wireless Int'l Cor17 F.3d 1072, 1092 (9th Cir. 2016¢e also SE(
v. Rana Research, In@ F.3d 1358, 1364 (9th Cir. 1993).

First, Plaintiff argues thatDefendant Jocelyn Murphy made material

misrepresentations when providifadgse zip codes to brokers. (Doc. No. 11L&t 24.) The

Supreme Court has held that “materiality depends on the significance the rea
investor would place on the withheld or misrepresented informatiasic, Inc. v
Levinson 485 U.S. 224, 240 (88). Defendandocelyn Murphy falsely provided Oregqg
Puerto Rico, and California zip codes when she sought to obtain bonds from
jurisdictions. She submitted more than one false zip code via different brokers for thg

being offered by issuers in Oregon and California.

D

sonal

n,
tho

b bon

MSRB Rules G11 and G17 require underwriters to allocate the new issue bon
accordance with the priorities set by the issaed to make sure any orders submif
during a retail order period meet the issuer's conditi@efendantJocelyn Murphy
admitted that the first priority bonds that she sought and obtained from Californ

Oregon were “California Retail” and “Oregon Retail.” (Doc. No. 123 at Défendant

Jocelyn Murphy also admitted that without providing these false zip codes, shtenatul

have been in the retail order period, and thus, would not have received the highest
(J. Murphy Depo. at 99:2300:5; 128:317; 159:18160:3; 163:18164:3.) Furthermore
Plaintiff has provided unrebutted expert testimony that local zip codes are impof
issuers of new municipal bonds. (Doc. No. -#1&t 17.)

Defendantlocelyn Murphy asserts that there is no evidence that any other in

who sought to purchase those bonds did not receive an allocation foletrentdoonds|

(Doc. No. 123 at 29.pefendantlocelyn Murphy further argues that there is no evids
that the SEGegistered brokedealers who received the false zip code informa

communicated that information to anyone els&#. 4t 28.) However, asxplained above
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period without providing these false zip codes. Accordingly, basddeendantlocelyn
Murphy’s own admissions and Plaintiff's expert testimony, providing false zip code
a material misrepresentation in order to obtain priority in obtaining bonds.

Section 10(b) and Rule 1&brequire a showing of scienter, which courts defin
a “mental state embracing intent to deceive, manipulate or defreuast & Ernst v.
Hochfelder 425 U.S. 185, 193 n.12 (1976). In the Ninth Circuit, the SEC may est
scienter by a showing of either actual knowledge or recklessaelsbart v. SE(C595 F.3d
1034, 1040 (9th Cir. 2010).

Plaintiff asserts thaDefendantJocelyn Murphy acted with scienter when
submitted materially false zip codes with her orders for bonds offered by issuers log
Oregon, California, and elsewhere. (Doc. No.-11&t 26.)DefendantJocelyn Murphy
argues that she did natgvide false zip codes with the intent to deceive because the p
whom she communicated that information knew it was erron@masshe did not kno
for a fact whether the erroneous zip code would make a difference as to whether ot
received arallocation of new issue bonds. (Doc. No. 123 at 30.) She also asserts {
SEC has offered no evidence that any issuer was deceived by the false zip code
any investor was actually harmett.(at 28.)

DefendantJocelyn Murphy knew that she did not reside in these zip code
Murphy Depo. at 97:138:11; 125:513; 130:23+131:4; 158:923.) Defendantlocelyn
Murphy also admitted she knew failing to provide a zip code from these jurisdictions
not place her in the highest priority peridkde retail order period. (J. Murphy Depo.
99:23-100:5; 128:317; 159:18160:3; 163:18164:3.) For exampleDefendantJocelyn
Murphy specifically testified in her deposition:

Q: So if you want to be first in line based on the priority of orders
and the definition of retail order for this California bond deal,
you had to submit a zip code; correct?

A: Correct.

Q: And that would be a California zip code; correct?

A: Yes. Correct.

Q: If you submitted a Denver zip code, do you believe you would

9
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be considere@alifornia retail?
A: No.
(J. Murphy Depo. at 155:1856:5 (objections omitted)).

DefendantJocelyn Murphy also provides no evidence that the brokers kne
correct zip code. However, based on her own testinidefendantlocelyn Murphy kney
when she provided these brokers with false zip codes her order could be considers
local retail allocation in jurisdictions where she did not reside. Furthermore, the SE(
required to prove reliance or actual harm to the issuers or inve3EiLsy. Raa Research
Inc., 8 F.3d 1358, 1364 (9th Cir. 1993) (SEC not required to prove relidBca)am v.
SEC 222 F.3d 994, 1002 (D.C. Cir. 2000) (SEC not required to prove actual h:
investors) (citingJnited States v. Naftaljd41 U.S. 786 (1979)BECv. ZouvasNo. 16
cv-0998 CAB-DHB, 2016 WL 6834028, at *10 (S.D. Cal. Nov. 21, 2016) (same) (g
Naftalin). The evidence presented clearly establishes scienter.

Accordingly, Plaintiff has established thihere is no genuine issue of material f
andas a matter of lawefendantlocelyn Murphy fraudulently obtained new issue bd
in violation of Section 10(b) and Rule 18b

CONCLUSION

Based on the foregoing, the CoWRANTS Plaintiff's motion for summary

judgment Within 45 days of the date of this Order, Plaintiff’'s must file a motion regarc

the remedies sought in this matter and must call the Court’s Chambers to didanng

date upon filing of such motion.

IT IS SO ORDERED.

Dated: August 14, 2020 M@ﬁ

Hon. //Anthony J .C]jattaglia
United States District Judge
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