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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

THOMAS LAND & DEVELOPMENT, Case N0.:18-CV-1896AJB-NLS

LLC, Plaintiff ORDER GRANTING IN PART AND
"l DENYING IN PART DEFENDANTS’
V. MOTION TO DISMISS FIRST

VRATSINAS CONSTRUCTION AMENDED COMPLAINT (Doc. No. 45)

COMPANY, an Arkansas corporation; e
al,,

—+

Defendans.

Currently pending before the Court i¥ratsinas Construction Compa

(“Vratsinas”), VCC, LLC, VCC Global, LLC, VC@onstruction Corp., and Diversifie

Construction Materials and Services, LE(collectively, “Defendants”jnotion to dismiss

Plaintiff Thomas Land & Development, LLC’'s Thomas Lan®) First Amended

Complaint (Doc. No. 45.)Thomas Landpposed Defendantshotion to dismiss. (Dog.

No. 47.) Defendantgeplied. (Doc. No. 51.For the reasons set forth below, the Cq
GRANTS IN PART AND DENIES IN PART the motion andprovides Thomas Lan
LEAVE TO AMEND .
l. BACKGROUND

A. The Parties

Plaintiff Thomas Landringsclaims under the Racketeer Influenced and Cor
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Organizations Act(“RICO”) and the Sherman Antitrust Acand other common lav

claims, for recovery oflamagesrising from theallegedunlawful conduct oDefendants

on certain private projects on whidfhomasLand was allegedly the landowner an
developer,DefendantVratsinasthe general contractor, afdefendant Diversifiedan
intermittent subcontracto(First Amended Complaint (“FAC”), Doc. No. 44 § 2.) Th

developments$‘the Projects”)include:

The Rim Shopping Center in San Antonio, TX (the “Rim Project”)

The Forum on Peachtree Parkway in Peachtree Corners, G @aehtree
Project”)
e The Forum Carlsbad in Carlsbad, CA (the “Carlsbad Project”)
e Westside Centre in Huntsville, AL (the “Westside Project”)
e Prospect Park in Alpharetta, GA (the “Prospect Project”)
(FAC 1 2(a)(e).)
Plaintiff Thomas Land is engaged in the business of real estate developitiel

its principal place of business in Geordgiaomas Lanalleges that for valid consideratig

nt,

n,

it is “the assignee and rightful holder of all legal claims, rights and remedies, whethe

arising in law, equity or otherwise, previously held by fharioud related real estat
developer entities that contracted with VCC for the development of the -adi@venced
projects.” (d. 1 4)

Defendan¥/ratsinas Construction Company is an Arkaraporation anoperates

as a fullservice construction contractaosffering a variety of services includingre
construction services, bidding oversight processes, construction and quality manal
and general contracting servic@sl. { 5.) Thomas landalleges thaDefendant/ratsinas
has offices throughout California, particularly Irvine, California, and regularly con
business in the state of Californigd.) Thomas Landurther contends that the vario
other Defendant corporations are shell companies of Defendant Vra(gin§<s.)
Defendant Diversified Construction Materials and Services, 4@ Nevade
corporation, and is in the business of wholesale door supply and distribution of |
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plywood, and millwork(ld. § 7.)Thomas Lanasserts Diversifiedvas actively involved
in and formed byefendan¥/ratsinas for the purposes of furthering tlawful schemes
and activities at issue in this actiotd.(] 7.)

B. Plaintiff Thomas Land’s Claims

Thomas Land’'slaims are all based on the assertion that Vratsinas, in collabdratior

with other namedalterego defendants, committed wrongful and collusive business

practices which preventedlhomas Landfrom lawfully obtaining work and directly

contributed toThomas Land’'sdamages.These practices were conducted through| the

establishment ofix “schemes” including: a “sham subcontractor scheraed “bid
manipulation schemeé(id. 11 13-19); a “pocket subcontractor kickback sche” (id. 11

20-27); an “additional costs manipulation schetig. 1128-32); a “fraudulent insurance

schemé, (id. 11 33-37); anda “fraudulent change order scheirgd. 1138-40).

The“sham subcontractor scheiralegedlyconsisted of Vratsinas engaging in-b

rigging when selecting subcontractor bids by concealing the lowest bid from the p
owner and replacing it with a “sham subcontractor” bid, which was the lowest bid

inflated price. [d. § 13.) Vratsinas would then hirehe¢ legitimately lowest bidding

d

roje:

at a

subcontractor and retain the difference between their bid and the inflated bid presentec

the project owner(ld.) For the “pocket subcontractor kickback schenvgdtsinas woulg

preselect certain “pocket subcontractors”assist in this activity by awarding them

“kickbacks” for their willingness to misrepresent the actual costs of their latbr$] 20
27.)

On various projects where Vratsinas and Thomas Lagréed to certain copt

allowances for a specific subcontractor’'s or trade’s scope of work (where the eXpens

were not to exceed the allowance, and any remaining balance would be retdrimeoh &g

|1>4

Land), Vratsinaghroughthe“additional costs manipulation schembuld fabricate thé

amount spent within the allowees and retain the difference between the actual amount

spent and the inflated amount presentettomas Land(ld. 1 28-32)

As for the “fraudulent insurance scheme,” Vratsinas would also offer to retair

3
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insurance on behalf of the project owner, which the project owner would then pay]
the final accounting of the proje¢td. 11 34-37.) However, Vratsinas would misrepress
the actual cost of the insurance premiums to project owners and retain the difféden

Lastly, for the “fraudulent change order schem¥ratsinas instructed “pock
subcontractors” to submit material charges to “cost plus” projects whaterial costs
were being paid directly by the project owner (in comparison to projdwse a “lumg
sum” was paid upfront), even though those materials were not being used for the
whose owner was paying directly for the materials. Instead, the materials were
“lump sum” projects, and subsequently added to the “lump sum”qgbroyener’s bill as
well as to deduct from the allowance provided for their project. This allowed Vratsi
maximize profits for each individual jodd( 11 38-40.)
I PROCEDURAL HISTORY

Thomas Landiled the Complaint on August 13, 2018D¢c. No. 1) Defendant
Vratsinas moveto dismisshe Complaintasserting (1Thomas Landailedto adequately
allege standing under Rule 12(b)(1); (2) Thomas Lé&aited to establish person

jurisdiction over Vratsinas under Rule 12(b)(2); T8Bpmas Landailedto esablish proper

venue under Rule 12(b)(3); and (4) Thomas L&mied to state any facts establishing
plausible claim for relief under its RICO, Sherman Act, and negligence causes of
under Rule 12(b)(6). (Doc. No:-4) In the Court’s Augustl4, 201&der granting in pat
and denying in pathemotion to dismiss, the Court held: (1) Thomas Lioéted standing
because it dichot adequately pleadPlaintiffs own involvement and interest in t
projects” (2) the Court had personal jurisdiction over Defendamattsinas but notVCC,
LLC, VCC Global, LLC, VCC Construction Corp., Diversified Construction Maleaad
Services, LLC, Sam Alleyand Ryan McClendqgr(3) venuewasproper; and (4plaintiff
stated alaim under the Sherman Antitrust Act. However, the Court dismissed Plai
RICO claims, and professional and common law negligence claims with leave to i
(Doc. No.42 at 1216.)

Defendantsagain moved to dismiss on September 13, 20TAe motionwas
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opposed by Thomas Land, and this order follows
.  REQUESTS FOR JUDICIAL NOTICE

Both parties filed requests for judicial notice in conjunction with the motig
dismiss.There are three types of evidence which a court may properly consider on a
to dismiss.See United States v. Ritchg12 F.3d 903, 908 (9th Cir. 2003). The first ty
Is “documents attached to the complaint]d” The second type is evidence that is
proper subject of judicial notice under Federal Rule of Evidencel@0The Court may

take judicial notice of facts “not subject to reasonable dispute” betheyg are “generall

known within the trial couts territorial jurisdiction; ot . .can be accurately and read|i

determined from sources whose accuracy cannot reasonably be disputed.” Fed.
201(b). The third type is “documents not attached to a complaifftno party question
their authenticity and the complaint relies on those documéstis v. Cnty. of Orangg
682 F.3d 1126, 1132 (9th Cir. 2012).

A. Defendants’ Request for Judicial Notice

First, Defendants request judicial noticevafiouscorporate documentglated to
the various entities at issu@®oc. No. 456.) In reviewing theexhibitsand argumeistin
support of the requeghe Courtconcludestatthe exhibitsare propesubjectdor judicial
notice. Specificallythe Court may take judicial notice Bxhibits 16, 8, and 1424, which
consist of documents publicly filed with, and available through, the wehsiééntained
by the Wyoming and Gegia Secretaries of StatBee, e.g.DanielsHall v. Natl Educ.
Ass’n 629 F.3d 992, 9989 (9th Cir. 2010) (taking judicial notice of informati
contained on government websitBgnks v. Consumer Home Mortgage, |iNo. 012-CV-
8508 (ILG), 2003 WL 21251584, *6 n.7 (E.D.N.Y. Mar. 28, 2003) (“Plaintiffs subm

a public record on file with the Secretary of State for Georgia, where CHM liskaaid

n to
motic
/pe
the

y
R. E\

)

DN

tted

Ashley as the Chief Financial Officer of CHM. This Court can take judicial notice df this

official filing by CHM").

Next, the Court may take judicial notice of Exhibitbécausat is a documen

maintained by, and which may be ordered from, the San Diego Recorder’'s Gféee.
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United States v. 14.02 Acres of Land More or Less in Fresno Gdaghty-.3d 943, 95
(9th Cir. 2008) (“Judicial notice is appropriate for records and ‘reports of admimet
bodies.”); Soberanis v. Mortg. Elec. Registration Sys.,,IiNo. 13CV-1296H KSC,
2013 WL 4046458, at *1 (S.D. Cal. Aug. 8, 2013) (taking judicial notice of
modification agreememecorded with the San Diego County Recorsl€ffice).

Lastly, he Court may also take judicial notice of Exhibitsl® and 2526, which
are documents publicly filed in Georgia state court, the United StegegDCourt for the

Western District of Texas, and the United States Bankruptcy Court for the Northerctl

of GeorgiaSee, e.gHolder v. Holder 305 F.3d 854, 866 (9th Cir. 2002) (taking judici

notice of relevant state court proceeding®istra v. Cty. of San Dieg&10 F. Supp. 3
1066, 1075 (S.D. Cal. 2018) (taking judicial notice of documentsifilstate court action
As such, Defendants’ request for judicial notic&GRANTED in its entirety.

B. Thomas Land’s Request for Judicial Notice

Thomas Land seeks judicial noticeothibits A-l, which are corporate documen

filed with varioussecretaries of statased for the purpose of establishthgtDefendants

sharecommon ownership(Doc. No. 471.) As one example, Exhibit A is the Arkang

Secretary of State online corporate information for Vratsinas, identifying the officers

comporation. (Doc. No. 42.) Because Exhibits A are“not subject to reasonable disput

and “can be accurately and readily determined from sources whose accuracy
reasonably be disputgdhe CourtGRANTS Thomas Land’s requetr judicial notice
See DanielsHall v. Natl Educ. As®, 629 F.3d 992, 9989 (9th Cir.2010) (taking
judicial notice of official information posted on a governmental website, the accur
which was undisputed).
IV. LEGAL STANDARD

A.  Lack of Article Ill Standing Pursuant to Rule 12(b)(1)

Under Federal Rule of Civil Procedure Rule 12(b)(1), a defendant may s
dismiss a complaint for lack of jurisdiction over the subject matter. The federal court
of limited jurisdiction.See Gould v. Mutual Life Ins. Co. v. New YG1®0F.2d 769, 774
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(9th Cir. 1986). As such, it cannot reach the merits of any dispute until it confirms i
subject matter jurisdictiorbee Steel Co. v. Citizens for a Better Envirbga3 U.S. 83, 9
(1998). When considering a Rule 12(b)(1) motion tsrdss, the district court is free

hear evidence regarding jurisdiction and to rule on that issue prior to trial, resolving

disputes where necessaBee Augustine v. United Staté®4 F.2d 1074, 1077 (9th Cj

1983). In such circumstances, ‘njpresumptive truthfulness attaches to plaint
allegations, and the existence of disputed facts will not preclude the trial cour
evaluating for itself the merits of jurisdictional claimid” (quotingThornhill Publishing
Co. v. General'elephone & Electronic Corp594 F.2d 730, 733 (9th Cir. 1979)). Plaint
as the party seeking to invoke jurisdiction, has the burden of establishing that juris
exists.See Kokkonen v. Guardian Life Ins. Co. of Aghl U.S. 375, 377 (1994).

B. Lack of Personal Jurisdiction Pursuant toRule 12(b)(2)

Federal Rule of Civil Procedure 12(b)(2) provides that a court may dismiss 3
for lack of personal jurisdiction over the person. When a “defendant moves to dig
complaint for lack of personal jurisdiction, the plaintiff bears the burden of demonsi
that jurisdiction is appropriateSchwarzenegger v. Fred Martin Motor C874 F.3d 797
800 (9th Cir. 2004). When a district court rules on a defendant’s motion to dismiss
on only pleadings, the plaintiff only needs to make a prima facie showing of jurisdig
facts to withstand the motion to dismi€ata Disc., Inc. v. Sys. Technology Assoc.,
557 F.2d 1280, 1285 (9th Cir. 199Bgllard v. Savagess F.3d 1495, 1498 (9th Cir. 139
In other words, the plaintiff only needs to demonstrate facts that, if true, would s
jurisdiction over the defendarBallard, 65 F.3d at 1498. However, the allegations n
not be conclusory, but must allege specific acts connecting the defendant with the
Greenspun v. Del E. Webb Cqarp34 F.2d 1204, 1208 n.5 (9th Cir. 1980).

C. Insufficient Pleadings Pursuant to 12(b)(6)

A motion to dismiss under Rule 12(b)(6) tests the legal sufficiency of the ple:
and allows a court to dismiss a cdaipt upon a finding that the plaintiff has failed to st
a claim upon which relief may be grant&tavarro v. Block250 F.3d 729, 732 (9th C

7
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2001). The court may dismiss a complaint as a matter of law for: “(1) lack of cblgn
legal theory or (2)nsufficient facts under a cognizable legal clai@rhileCare Dentg
Grp. v. Delta Dental Plan of Cal88 F.3d 780, 783 (9th Cir. 1996) (citation omittg
However, a complaint survives a motion to dismiss if it contains “enough facts to
claim torelief that is plausible on its faceBell Atl. Corp. v. Twombly550 U.S. 544
570(2007).

Notwithstanding this deference, the reviewing court need not accept
conclusions as truéshcroft v. Igbal556 U.S. 662, 678 (2009). It is also impropertha

court to assume “the [plaintiff] can prove [he or she] has not allegedAssaotiated Gen.

Contractors of Cal., Inc. v. Cal. State Council of Carpentd&9 U.S. 519, 526 (1983

On the other hand, “[w]hen there are wakaded factual allegatns, a court should

assume their veracity and then determine whether they plausibly give rise to an ent
to relief.” Igbal, 556 U.S. at 679. The court only reviews the contents of the comj
accepting all factual allegations as true, and drawalhgeasonable inferences in favor
the nonmoving partyThompson v. Davj295 F.3d 890, 895 (9th Cir. 2002).
V. DISCUSSION

A. Thomas Land Has Not Demonstratedstanding

As theirfirst ground for dismissal, Defendants argue Thomas Land has no st
to pursuehis actionagainstDefendants Vratsinas, VCC, LLC, VCC Global, LLC, V(
Construction Corp., and Diversified Construction Materials and Services,(0dC. No.
451 at 14) DefendantgontendThomas Lan® standing rises and falls on whethesia

valid assignee adiny claims arising out of these Projectsgiven that‘Thomas Land ha

never had a business or contractual relationship with Vratsinas, and all of the viloek

projects identified in the FAC was completed long before Thomas Land was fory
May 2012.” (Doc. No. 44 at 15.)

“To establish Article 11l standing, a plaintiff must demonstrate ‘that it has suffe

concrete and particularized injury that iher actual or imminent, that the injury is fair

traceable to the defendant, and that it is likely that a favorable decision will redre

8
18-CV-1896AJB-NLS

Za

2d).

State

lege

).
tleme

plaint

of

andin

S
on

ned |

red a

<

Ss th




© 00 N oo o A W DN P

N NN RN N NNNNRRR R R R B R B
O ~N O O &N W N B O © 0 ~N O 0. N 0 N R O

o\

lase 3:18-cv-01896-AJB-AHG Document 53 Filed 07/07/20 PagelD.1224 Page 9 of 17

injury.””  Washington v. Trump847 F.3d 1151, 1159 (9th Cir. 2017yuoting
Massachusetts v. ERA49 U.S. 497, 5172007)). Although an “assignee of a claim |

standing to assert the injury in fact suffered by the assig8prniedex Physical Theraj

USA Inc. v. United Healthcare of Ariz., In¢70 F.3d 1282, 1291 (9th Cir. 2014) (quoti

Sprint Commc’ns Co.,.B. v. APCC Servsb54 U.S. 269, 286@008)), Defendasthere

contest whether Thomas Land holdsalid assignmentof any claims related to the

Projects

In the Court's August 14, 2019 order granting in part, and denying in
Defendants’ first motion to dismiss, the Court held Thomas Land did not adeg
demonstratstanding because “Plaintiff fails to provide enough facts to explain Plaif
own involvement and interest in the projects. Plaintiff does not disclose if itdsasvd
subcontractoor owner on any of the listed construction projects. Moreover, the Court
Plaintiff's position that they are an assignee insufficient.” (Doc. No. 42 at 7.) Specif
the Court noted “Plaintiff fails to name any assignors or the essential teriausy
assignments to support that allegatiomd:)(

Now, in its First Amended Complaint, Thomas Land asserts that “[f]or
consideration, Plaintiff is the assignee and rightful holder of all legal claims, right
remedies, whether arising in law, equity or otherwise, previously held hy. tirelated

red estate developer entities that contracted with VCC for the development

nas

ing

14

part
uatel
tiff's

finds

cally

of

yalid

S an

pf th

[Projects].” (FAC 1 4.) Thomas Land explaits principals previously formed each of the

following developer entities for the limited purpose of assuming operational conéng
each successive developmental phase of each Brthects

e The Rim Project: Fourth Quarter Properties 140, LLC; Fourth Quarter
Properties 161, LP; Fourth Quarter Properties 162, LP; Fourth Quarter
Properties LXI, LP; and Fourth Quarter Properties L.X¥.

e The Peachtree Project: LA Forum Peachtree |, LLC (f/k/a Fourth
Quarter Properties XIX, LLC) and LA Forum Peachtree Il, LLC (f/k/a
Fourth Quarter Properties 67, LLC).

e The Carlsbad Project: LA Forum Carlsbad, LLC (f/k/a Fourth Quarter
Properties XXX, ILC).

18-CV-1896AJB-NLS
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e The Westside Project: Fourth Quarter Properties XXVII, LLC
e The Prospect Project: Fourth Quarter Properties XLVII, LLC
(FAC ¢ 4.)Thomas Land asserts that “all covenants, duties and obligations ow

Defendants to the developer entities above have inured to the benefit of Plaintiff,
injuries in fact described below have effectually been incurred by Plairgdf)”

In the instant motion to dismidSgfendants mount varioastaclks onthe validity of
the purported assignment$. With respect tothe Carlsbad and Peachtree Projg
Defendants arguthat the entities that contracted with Vratsinas for the work on {
projects were not owned by Thomas Land’s principals at the time Thomas Land w
formed in May 2012(Doc. No. 451 at 17.)Thereforethe alleged assignentities had nc
rights or claims to validly assign to Thomas Land with respect to these projects
Thomas Landvas formed.(ld.) For the Westside ProjecDefendants arguhe alleged

assignor of all rights and claims in the Westside Prejéaurth Quarter Propertiq

Defendants state thafev]ven putting aside the fact that Thomas Enterprises, not H
Quarter Properties XXVII, LLC, wathe actual contracting entity with Vratsinas for

Westside Project, Thomas Land obviously could not have received a valid and enfag

(citation omitted).)Lastly, Defendants provide that th#aims related to the Rim ar

Prospect Projects were released in the 2015 Settlement Agreseteaen Thomaghe

! Thomas Landirgueghat Defendants improperly attached various exhibits to the DeclaraBradity
Davis (Doc. No. 47 at 10-11.) However, a court may consider evidence beyond the complaint &
defendant Rule 12(b)(1) motion raises a factual attack on the contpée Safe Air for Everyone
Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004). A Rule 12(b)(1) jurisdictional attack may be facidlat.f
In a facial attack, the challenger asserts that the allegations containedniplainbare insufficient of
their face to invoke federal jurisdiction. By contrast, in a factual attack, thieenbal disputes the truf
of the allegations that, by themselves, would otherwise invoke federal ¢tioadid. at 1039. “In
resolving a factual attack on jurisdiction, thstdct court may review evidence beyond the complair
..” ld. However, the court does not review extrinsic evidence when considering a facial att
jurisdiction. Courthouse News Serv. v. Plan@d0 F.3d 776, 780 (9th Ci2014).Here, Defendant
disputes the truth of the allegations of the assignment, making this a ofi@tctual attack. Therefor
theexhibitsattached to the declaration are appropriate subjects for the Court teeconsid

10
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individual) andVratsinas(ld.)

In light of the foregoing, the Court concludes that Thomas Land hasifficiently
alleged standing. It is true thapkintiff need only show that the facts alleged, if proy
would confer standing upon #Varren v. Fox Family Worldwide, Inc328 F.3d 1136
1140 (9th Cir. 2003But “[i] n an action involving an assignment, a court must ensuré
the plaintiffassignee is the real party in interest with regard to the particular claim iny
by determining: (1) what has been assigned; and (2) whether a valid assignment |
made.”In re Brooms 447 B.R. 258, 265 {8 Cir. 2011)(citing 6A Charles Alan Wright
Arthur R. Miller, Mary Kay Kane & Richard L. Marcus, Federal Practice and Proc
81545 (3d ed. 201D)Here, whileThomas Land has at the very lepktd the assigno
entities, Thomas Larsl FAC suffers fron the same deficiencies that led to the dismi
of its original Complaint. Thomas Land still hast providel sufficientfacts for the Cour|
to evaluate the validity of the assignmeisleed,”[t]he Court is not obliged to accept
true [Plaintiff's] legal conclusions that the assignments exist and are sl&D-MSO
Recovery Il, LLC v. Mercury GeMNo. CV 1#2557AB (FFMX), 2017 WL 5086293, ¢
*4 (C.D. Cal. Nov. 2, 2017)Specifically, Thomas &nd fails toproduceevidence of any
contractdemonstrating an assignment, any date of the purported assignmesgsanyja
termsof the contract or any other circumstances surrounding the assigni8eeMVP
Asset Mgmt. (USA) LLC v. Vesthitko. 2:10CV-02483GEB, 2012 WL 33043, at *

date and parties to the assignment were alleatllpwstone Poky, LLC v. First Pocate
Assocs., L.RNo. 4:16CV-00316BLW, 2017 WL 916439, at *4 (D. Idaho Mar. 8, 201
(“Plaintiff alleges no facts to plausibly suggest that it was assigned rights und

Agreement.”).Thus, in the fag of theinsufficientfacts supporting Thomas Land’s clai

has not showit has standing to pursue its clam
B. The Court Has Personal Jurisdiction OverDefendants
“Personal jurisdiction over a nonresident defendant is tested by gertvanalysis.’

11
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Chan v.Soc'y Expeditions, Inc.39 F.3d 1398, 1404 (9th Cir. 1994). The exercis
jurisdiction must satisfy the requirements of both the applicable stat@atangtatute an
federal due proceskl. at 1404-05. California’s longarm statute is coextensive withe
limits of due process. Cal. Civ. Proc. § 410.10. Accordingly, the Court need only cq
the requirements of due proceBgd. Deposit Ins. Co. v. Britishm. Ins. Cq.828 F.2d
1439, 1441 (9th Cir. 1987).

Due process requires that a nonresident defendant have certain minimum ¢
with the forum state such that the exercise of jurisdiction does not offend traditional f
of fair play and substantial justidet’l Shoe Co. v. WashingtpB826 U.S. 310316 (1945)
This test may be satisfied in one of two wayscker Coal Co. v. Commonwealth Edig
Co,, 805 F.2d 834, 839 (9th Cir. 1986). If the defendant’s contacts with the forum st
substantial or “continuous and systematidglicopteros Nacioales de Colombia, S.A.
Hall, 466 U.S. 408, 4186 (1984)) (citingPerkins v. Benguet Consol. Mining C842
U.S. 437 (1952)), the court may properly exercise general jurisdiction over the def
“even if the cause of action is unrelated to the didatis forum activities,'Data Disc,
Inc. v. Sys. Tech. Assocs., &7 F.2d 1280, 1287 (9th Cir. 1977)). Where the defend
contacts with the forum state will not support the court’s exercise of general jurisd
“jurisdiction may nonetheless Ipeoper as an assertion of limited [i.e., specific] jurisdic
if there is a strong relationship between the quality of the defendant’s forum contal
the cause of action.Decker Coal Cq.805 F.2d at 839 (citin@urger King Corp. v
Rudzewicz471 U.S. 462 (1985)).

1.  The Court has Personal Jurisdiction Overatsinas

First, Defendants again claim that there is no personal jurisdictionvoatsinas
However, the Court already found in its August 14, 2019 order Medtsinas hay
purposefully availeditself in California by maintaining offices in California, a
specifically in Irvine, Californid, and that‘Plaintiff's claim at least partially arises out
Vratsinas’ Californiarelated activities, again, through its involvement with

constructionof The Forum Carlsbad in Carlsbad, California.” (Doc. No. 42 aNéwy,

12
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Thomas Landdoesnot have a valid assignment for the claims. (Doc. Nel 46 21.)
Becausg the Court has already held that it has personal jurisdiction\btsinas the
Court need not address this argument. And even if the Court were inclined toid(
applying the test®r specific jurisdictionthe underlying constitutional inquirydases or
a defendant’sactivities, nota plaintiff's contacts with the defendant or the forugee
Walden v. Fiore571 U.S. 277, 287 (2014As such, the Court’s conclusion that it |
jurisdiction overVratsinasstands
2.  The Court Has Personal Jurisdiction Over the Other Defendants
Second, Defendants move to dismiss Defendd@€, LLC, VCC Global, LLC,

VCC Construction CorpandDiversifiedfor lack of personal jurisdiction’homas Land

perpetuated fraud within California, and in any event, they are thesglbsrof Defendar
Vratsinas Defendantsdisagree, andnsteadcontend Thomas Land has only offerg
conclusory allegations that these Defendants are stidflmtsinas (Doc. No. 451 at 19.)

It is well-established that a paresubsidiary relationship alone is insufficient
attribute the contacts of the subsidiary to the parent for jurisdictional purpoaasure,
Inc. v. Marsh and McLennan, In&66 F.2d 1297, 1299 (9th Cikr985). Two exception
to that general rule exist, howewvea subsidiarys contacts may be imputed to the pa
where the subsidiary is the parenalter ego, or where the subsidiary acts as the ge
agent of the parentChan v. Society Expeditions, In®@9 F.3d 1398, 140686 (9th
Cir.1994).To satisfy the alter ego exception to the general rule that a subsidiary &
parent are separate entities, the plaintiff must make out a prima facie case “(1) that
such unity of interest and ownership that the separate personalities [of the two ent
longer exist and (2) that failure to disregard [their separate identities] would result it
or injustice.”AT&T Co. v. Compagnie Bruxelles Lambé&r F.3d 586, 591 (9thir. 1996)

In the FAC, Thomas Lanadequatelyllegesspecific facts demonstrating a unity
interest and ownershifefendantsshare common ownership by the same individy

13
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employees, business addressesl operational functiong=AC  8(a).) As one exampl
Thomas Land asserts thetcoming business telephone calls made to certain o
Defendants‘were in actuality fieldedy Vratsinas Construction Company employ
working at the Irvine corporate location. These employees were trained to answer {
as if they were independent employees of the ddleéendantdo falsely portray that the|
were entirely separate compesi’ (Id.) Additionally, Thomas Land alleges thahile
Defendant Vratsinas appears to have nominally entered into the prime contracts
Projects,“various addenda, work and change orders, subcontracts and vendor c

were entered into by othéeWCC' defendant entities. Most prominently, such pro

documents were generally signed'WCC, corroborating thalter egaelationship of the

VCC Defendants, and confirming the conclusion that these defendants normally u
acronym‘VCC' looselyto refer to all interrelated VCC entitiegFAC q 8(b).) Thomas

Land additionally alleges that failure to disregard their separate identities wesuldimne

fraud or injusticebecausehe creationof these shell companigsoduceda “facade of
separatelyowned and operated contracting entities to facilitate perpetration ¢
fraudulent schemés(FAC 1 8(b).)Accordingly, the Court concludes there is persdg
jurisdiction over these other Defendants.

C. Thomas Land’s RICO Claims Are Dismissed WithLeave to Amend

Next, Defendants urge the Court to dismiss Thomas Ldmsfsand second claim
of relief under RICO for noncompliance with Rule 9(b)'s heightened pled
requirements. (Doc. No. 4bat 22.)The elements of a civil RICO claim are asldo¥s:

(1) conduct (2) of an enterprise (3) through a pattern (4) of racketeering activity (kn

‘predicate ac) (5) causing injury to plaintifé business or propertyliving Designs, Inc,

v. E.I. Dupont de Nemours & Cal31 F.3d 353, 361 (9th Ciz005) (internal quotatio
marks and citation omittedAdditionally, courts have held that Rule 9(b) applies to R
claims. See State Compensation Insurance Fund v. GaNen SACV 151279 AG
(CWx), 2015 WL 13322034, at *2 (C.D. Cal. 201F5ule 9(b) provides, in pertinent pa
‘In all averments of fraud or mistake, the circumstances constituting fraud or mistak

14
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be stated with particularity.” The rule ‘requires a pleader of fraud to detail with particuilarity
the time, place, and manner of eachadraud, plus the role of each defendant in gach
scheme.” Mostowfi v. i2 Telecom Int'l, Inc.269 F. App’x 621, 624 (9th Cir. 2008)
(quotingLancaster Cnty. Hosp. v. Antelope Valley Hosp. P#gtO F.2d 397, 405 (9th Cir.
1991)).
Here, the Court congtles Thomas Land has met most, but not all, of the pleading

requirements set forth in Rule 9(bJhis timearound Thomas Land has sufficienfly
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explained the role of each defendant in light of the alter ego allegdionshilethe factg
regarding how té alleged schemes operatedhorough and@omplete there isstill a lack
of factsregarding how or when each scheme was applied to the named pspEatged
in the Complaint. Indeedh¢ allegationsdo not include anyescription regarding the

timeline of thealleged schemeSee Mostowfi269 F. App’xat 624 (“Likewise, several

predicate acts allege violations of federal criminal statutes but do not specify wh

committed the violation, and when and where it occuiyeBecause Thomalsand has

failed to adequately plead a civil RICO claim under Section 1962(c), its claim junde

Section 1962(d) for conspiracy to violate RICO also fails. Accordingly, the Court agllows

Thomas Landeave to amend to addrabesedeficiencies

D. Thomas Land’s Sherman Act ClaimSurvives Dismissal

Defendants again move to dismiss Thomas Land’s third claim for relief unde

Section 1 of the Sherman AdDoc. No. 451 at 24.) However, because the Court |has

already addressed this claim, and held that it survives Ruk(@p¢ismissal in its August
14, 2019 order, the Counill not revisistDefendants’ argument®efendants’ motion tp

dismiss this claim IPENIED . SeeFed.R. Civ. P. 12(g)(“If a party makes a Rule 12(b)(f)

Q)

motion for failure to state a claim, but omatslefense or objection then available, the party

may not raise that defense or objection in a subsequent Rule 12(b)(6) motion.”

E. Negligence

Finally, Defendants move to dismiss the fourth and fifth causes of actign fo

negligence and professional neglnge.(Doc. No. 451 at 27.) “Under California law, the

15
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elements of a negligence cause of action are: (1) the existence of a duty to exer

care; (2) breach of that duty; (3) causation; and (4) damdges.'Sony Gaming Networl

professional negligence claim requires the same showing, but the duty of care is 1
with “the duty of the professional to use such skill, prudence and diligence as
members of his profession commonly possess and exerciseSee Jackson v. Johnsg
5 Cal. App. 4th 1350, 1355 (1992).

Defendants claim thathomas Land does not even attempt to allege a sp
relationship with each of the Defendants giving rise to a duty of care on any pa

project (Doc. No. 451 at 27.)Thomas Landhowever, rebuts that it has alleged a spe

an intermittent subcontractor,” and the other Defendants are alter ego sham entitiey
192 and 8.) The relationship between Plaintiff and Defendants extended over ny
years and multiple development projects. (FAC, 13.)” (Doc. No. 47 at 25.) Bghirof

the Court’s finding that Thomas Land has not establishedlidassignment of the claim

this ambiguity, the Court cannot determine at this time whether Defendants owed a
care to Thomas Lanthb maintain its negligence and professional negligence claim
such, these claims aBHSMISSED WITH LEAVE TO AMEND .
VI. CONCLUSION

Based on tb foregoing, the Cou6RANTS IN PART AND DENIES IN PART
Defendants’ motionto dismiss However, the Court will provide Thomas Land ¢
additional opportunityo address the deficiencies stated heiatistreri v. Pacifica Policd
Dep’t, 901 F.2d 696, 70®th Cir. 1988)"“Leave to amend should be granted if it app
I
I
I
Il

16
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& Consumer Data SedBreach Litig, 903 F. Supp. 2d 942, 959 (S.D. Cal. 2012).

relationship with Déendants in that “VCC was the general contractor, and DIVERSIRK

the FAC is still ambiguous as to Thomas Land’s exact role in the specified proy&tts.
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possible that the plaintiff can correct the complaint’s deficiency.”). Thomas Land
file a Second Amended Complaint consistent with this Ordéuby27, 2020
IT IS SO ORDERED.

Dated: July 6, 2020 %%/6

flon. /Anthony J .C]fattaglia
United States District Judge
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