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San Diego Sheriff Dept. et al D

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOHN HERBAUGH, et al. Case N0.:3:18¢cv-01899JLSNLS
Booking No. 18120621
Plaintiff, ORDER (1) DENYING MOTIONTO
PROCEED IN FORMA PAUPERIS AS
VS. BARRED BY 28 U.S.C. § 1915(g),
AND (2) DISMISSING CIVIL
SAN DIEGO SHERIFF'S DEPT.: ACTION WITHOUT PREJUDICE
SAN DIEGO SHERIFE'S DEP. FOR FAILURE TO PAY FILING
MEDICAL STAFF, FEE REQUIRED BY 28 U.S.C.
§1914(a)
Defendars.
(ECF No. 2)

Plaintiff John Herbaugjwhile detained at San Diego County Sheriff's Departme
George Bailey Detention Facility (“GBDF"and proceeding pro seasfiled acivil rights
Complaintpursuant to 42 U.S.C. § 13&®n behalf of himself and 39 other unidentif
GBDF inmates.SeeCompl.,ECFNo. 1 at 1.

Plaintiff claimsthe San Diego County Sheriff's Department and its “Medical S

have committed various Health & Safety Code violations at GBDF, subjkitednd

bc. 3

Nt's

ed

taff”

others to unsanitary conditions, and have committed “medical malpractice” with respect

patient care.Id. at 25. He seeks $1 million in general and punitive damages,
injunctive relief requiring the Sheriff's Department to “publically announds]
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wrongdoing and neglect.Id. at 7.

Plaintiff did notprepaythe filing fee required to commence a caattionatthe time

he filed hisComplaint instead, he filed ®lotion for Leave to Foceedn Forma Pauperis

(“IFP”) pursuant to 28 U.S.C. 8915(a) ECF No. 2.
LEGAL STANDARD

“All persons, not just prisoners, may seek IFP statlddore v. Maricopa Cnty
Sheriff’'s Office 657 F.3d 890, 892 (9th Cir. 201Brisoners ke Plaintiff, however, “facs
.. .additional hurdlgs].” Id.

Specifially, in addition to requiring prisoners to “pay the full amount of a fi
fee,” in “monthly installments” or “increments” as provided by 28 U.S.C9%85(a)(3)(b)
Bruce v. Samuels _ U.S. 136 S. Ct. 627, 629 (20M)jliams v. Paramp775 F.3d
1182, 1185 (9th Cir. 2015), the Prison Litigation Reform Act (“PLRA”) amended se
1915 to preclude the privilege to proceed IFP:

if [a] prisoner has, on 3 or more prior occasions, while
incarcerated or detained in any facility, brought an action or
appeal in a court of the United States that was dismissed on the
grounds that it is frivolous, malicious, or fails to state a claim
upon which relief can be granted, unless the prisoner is under
imminent danger of serious physical injury.

28 U.S.C. §8 191%). “This subdivision is commonly known as the ‘three strik

provision.” Andrews v. King398 F.3dL113, 1116 n.1 (9th Cir. 2008)King”).
“Pursuant to 8§ 1915(g), a prisoner with three strikes or more cannot procee
Id.; see also Andrews v. Gmntes 493 F.3d 1047, 1052 (9th Cir. 2007C€rvantey
(under the PLRA, “[p]risoners who have repeatedly brought unsuccesstsil nsay
entirely be barred from IFP status under the three strikes rdle® objective of the PLR/
is to further “the congressional goal of reducing frivolous prisoner litigation in fe
court.” Tierney v. Kupersl28 F.3d 1310, 1312 (9th Cir997). “[S]ection 1915(g)’s caj
on prior dismissed claims applies to claims dismissed both before and after the
effectve date.” Id. at 1311.
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“Strikes are prior cases or appeals, brought while the plaintiff was a prisdme,
were dismissed on the ground that they were frivolous, malicious, or failed to stateg’a
King, 398 F.3d at 1116 n.1 (internal quotations omitted), “even if the district court
such dismissal as a denial of the prisoner’s application to file the action without prep
of the full filing fee.” O’'Neal v. Price 531 FE3d 1146, 1153 (9th Cir. 2008YVhen courtg

“review a dismissal to determine whether it counts as a strike, the style of the dism

cla
style:
ayme

issal

the procedural posture is immateriéistead, the central question is whether the dismissal

‘rang the PLRA bells of frivolous, malicious, or failure to state a clainki*Shaddai v
Zamorg 833 F.3d 1036, 1042 (9th Cir. 2016) (quotBigkely v. Wards738 F.3d 607
615 (4th Cir. 2013)).

Oncea prisoner has accumulated three strikes, section 194%(gpits his pursui
of any subsequenk=P civil action or appeain federal court unless Haces“imminent
danger of serious physical injurySee28 U.S.C. 81915(g);Cervantes493 F.3d at 1051

52 (noting section 1915(g)’s exception for IFP complaintbat “make[] a plausible

allegation that the prisoner faced ‘imminent danger of serious phygicg’ at the time
of filing”).
ANALYSS
As an initial matter, the Court hemsviewedPlaintiff's Complainf andfinds it does

not containany “plausible allegations” teuggest he “faced ‘imminent dger of serious
physial injury’ at the time of filing" Cervantes493 F.3d at 105%quoting 28 U.S.C\.

§1915(g)). Plaintiff claims the conditions at GBDF agenerally unsanitary-or example
he complains that he hd®en subjeed to foul odors,bugs, and vermin.He further
contend thatGBDF staff use crossontaminated mops arsbiled towels, andsBDF
nurses fagdto change their gloves between patients on unspecified occasions betw
months of June and August 2018eeCompl., ECF No. 1 at-%.

To qualify for section1915(g)s exceptionhowever, the danger he alleges to f
must be real, proximate, and/or ongoirigervantes493 F.3d at 105%ee alsdBlackman
V. Mjening 1:16-cv-01421LJO-GSA-PC, 2016 WL 5815905, at *1 (E.D. Cal. Oct.
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2016) (“Imminentdanger of serious physical injury must be a real, present threz
merely speculative or hypothetical.”){[V]ague and utterly conclusory assertions”
Imminent danger are insufficientVhite v. Coloradp157 F.3d 1226, 12382 (10th Cir.
1998); seealso Martin v. Shelton319 F.3d 1048, 1050 (8th Cir. 2003))C]onclusory
assertions” are “insufficient to invoke the exception to § 1915(§duline v. Mishner
No. 0900182 JMS/KSC2009 WL 1505672, at *3 (CHaw. May 28, 2009) (“Plaintifg
vague and conclusory allegations of possible future harm to himself or othg
insufficient to trigger the ‘imminent danger of serious physical injury’ exceptig
dismissal under 8915(g).”). The “imminent danger” exception is available “for geny
emergenies,” where “time is pressing” and “a threat is real and proximate.Lewis v.
Sullivan 279 F.3d 526, 531 (7th Cir. 2002).

And while Defendantstypically carry theinitial burden toproduce evidenc
demonstrating prisoner is not entitled to proceed IK#g, 398 F.3d at 1119, “in son
instances, the district court docket may be suffidieishow that a prior dismisssdtisfies
at least one on the criteria und&ction1915(g) and therefore counts as a stfikil. at
1120. That is the case here.

A courtmay take judicial notice of its own recordseMolus v. SwayiNo. 3:05-cv-

00452MMA-WMc, 2009 WL 160937, *2 (S.DCal. Jan. 22, 20Q9citing United State$

v. Author Servs804 F.2d 1520, 1523 (9th Cir986)); Gerritsen v. Warner Bros. Entiy
Inc., 112 F. Supp. 3d 1011, 1034 (C.D. Cal. 20461 “‘may take notice of proceeding
in other courts, both within and without the federal judicial system, if those proce
have a directelation to matters assue.” Bias v. Moynihan508 F.3d 1212, 1225 (9
Cir. 2007) (quotindennett v. Medtronic, Inc285 F.3d 801, 803 n.2 (9th Cir. 2002@e
also United States ex rel. Robinson Rancheria Citizens Council v. Borne®7hd:.2d
244, 248 (9th Cir1992).

Therefore this Courttakes judicial notice of its owrecordsandfinds that Plaintiff
John David Herbauglturrently identified under San Diego County Sheriff’'s Departn
Booking No. 1812062 1yhile incarceratedyas hadhreeprior civil actionsover the cours
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of this calendar year alortgsmissed on the grounds that they were frivolous, malic
or failed to state a claim upon which relief may be granted.

They are:

1. Order Granting Motion to Proceed IFP and Dismissing Civil Action
Failing to State a Claim Pursuant to 28 U.S.C.1885(e)(2) and 1915A;lerbaugh v

Cohen No. 3:18CV-01580WQH (WVG) (S.D. Cal. Aug. 7, 2018ECF No. 3 (strike

one);

2. Order Dismissing Civil Action for Failing to State a Claim pursuant t
U.S.C. 881915(e)(2) and 1915A(b) and for Failing to Prosecute in Compliance with
Order Requiring Amendmertderbaugh v. 3970 ARJ]8lo. 3:18CV-01316AJB (BLM)
(S.D. Cal. Sept. 10, 2018 CF No. 7 (strike two)and

3. Order Dismissing Plaintiff Herbaugh'’s @plaint as Frivolous and for Failir
to State a Claim pursuant to 28 U.S.C. 88 1915(e)(2) and 1915#taugh v. San Dieg
Sheriffs Dep’t No. 3:18CV-01748BAS (WVG) (S.D. Cal. Sept. 11, 2018 CF No. 4
(strike three).

Accordingly, because Plaintiff has, while incarcerated, accumuthated strikes
pursuant tasection1915(g), andhasfailed to make a plausible allegatidhat he facec
imminent danger of serious physical injury at the time he filed his Complens not
entitled to the privilege gfroceeding IFP in thisivil action. See Cervantegl93 F.3d a

1055; Rodriguezv. Cook 169 F.3d 11761180 (9th Cir. 1999) (finding that 28 U.S.C.

8 1915(g) “does not prevent all prisoners from accessing the courts; it only pre
prisoners with a history of abusing the legal system from continuing to abuse it
enjoying IFP status”)see also Franklin v. Murphy45 F.2d 1221, 1231 (9th Cir.84)

(“[Clourt permission to proceed IFP is itself a matter of privilege and not right.”).

! District JudgeGonzalo PCuriel alsohas recentlyleniedPlaintiff leave to proeed IFP pursuant to 3

U.S.C. 8§1915(g) inHerbaugh v. 3970 ARJJSlo. 3:18CV-01806 GPCNIDD) (S.D. Cal. Oct. 9, 2018),

ECF No. 5.
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CONCLUSION
For the reasonsxplainedabove the Court

1. DENIES Plaintiff's Motion to Proceed IFPHCF No. 2) as barred by 2
U.S.C. 8§ 1915(9);

2. DISMISSESWITHOUT PREJUDICE this civil action based on Plaintiff’
failure to pay the full statutory and adnsimative $400 civil filing feerequired by 28
U.S.C. §1914(a)

3. CERTIFIES that an IFP appeal from this Order would be frivolous,
therefore, would ot be taken in good faith pursuant to 28 U.S.C. § 1915(a)&2¢
Coppedge v. United State369 U.S. 438, 445 (1962pardner v. Pogue558 F.2d 548
550 (9th Cir. 1977) (indigent appellant is permitted to proceed IFP on appealappeé
would not ke frivolous); and

4.  DIRECTSthe Clerk ofthe Court to close the file.

IT ISSO ORDERED.

Dated: October 17, 2018

S

on. Janis L.. Sammartino
United States District Judge
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