Butcher v. Sgul Dgc. 31
1
2
3
4
5
6
7
8
9 UNITED STATES DISTRICT COURT
1C SOUTHERN DISTRICT OF CALIFORNIA
11
12 || MARJORIE LEE BUTCHER Case No0.:3:18cv-01956H-JLB
Plaintiff,
= ORDER:
14
15 (1) DENYING PLAINTIFF'S
v MOTION FOR SUMMARY
16 JUDGMENT
17 [Doc. No.24]
ANDREW SAUL,
18 || Commissioner of Social Security (2)GRANTING DEFENDANT'’S
19 Defendant MOTION FOR SUMMARY
JUDGMENT
20 [Doc. Na. 27]
21
22
23
24
25 || On June 17, 2019, Andrew Saul became the Commissioner of the Social Security AdiimiSteg
https://www.ssa.gov/agency/commissioner.html (last visited on September 6, 2884 @prt substitutes
26 || Andrew Saul for higpredecessor, Nancy A. Berryhill, as the defendant in this aSieted. R. Civ. R.
25(d);42 U.S.C. 8 405(gproviding that “[a]ny action instituted in accordance with this subsectidhj sha
27 survive notwithstanding any change in the person ogogpthe office of Commissioner of Sogial
Security or any vacancy in such office.2l) C.F.R. 8§ 422.210(d)the person holding the Office of the
28 J - Y e ; ,
Commissioner shall, in his official capacity, be the proper defendant.”).
1
3:18-¢cv-01956H-JLB
Dockets.Justicr\.com


https://dockets.justia.com/docket/california/casdce/3:2018cv01956/588956/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2018cv01956/588956/31/
https://dockets.justia.com/

O 00 N oo o b W N BB

N NN N NDNNNNRRRRRR R R R R
oo ~NI O 01 N O N R O O 0o N o 01N 0O N RO

On August 23, 2018Plaintiff Marjorie Lee Butchera56-yearold woman,filed g
complaintagainst Defendant Nancy A. Berryhithe Acting Commissioner of Soc

al

Security seeking judicial review of an administrative denial of disability benefits under the

Social Security Act(Doc. No. 1.)On December 212018 the Acting Commissionar

answeredlaintiff's complaintand lodged the administrative recof@oc. Nos.8, 9) On
April 23, 2019, the Acting Commissioner lodged an Amended Administrative R
(Doc. No. 19.)0OnJune 19, 204, Plaintiff filed a motion for summary judgmersking

the Courtto reverse theActing Commissioner’s final decish andremand for further

administrative proceeding@oc. No.24.) On August 28 2019 the Commissionecross
movedfor summaryjudgment askingthe Courto affirm theActing Conmissioner’s fing
decision (Doc. No. 27.) On September 11, 2019, Plaintiff filed a reply to
Commissioner'sResponse(Doc. No. 29.)On Septemberl8, 2019 the Commissiong
responded to Plairfit s Reply. (Doc. M. 30) For the reasons below, the COGRANTS
the Commissioner’'s motion for summary judgmant DENIES Plaintiff's motion fol
summary judgment
BACKGROUND
OnMay 1, 2014Plaintiff protectively filed a Title lland TitleXVI application for

period of disability insurance benefits alleging disability beginning SepteBth&012

(Doc. No. 19, AR 17.) The Social Security Administratiorf“SSA”) initially denied

Plaintiff's application for benefit®n October 14, 2014nd denied reconsideration

March 27, 2015(1d.) Plaintiff requested a hearing before Administrative Law Judge

ecord

the

=

on

(“ALJ") , which was held oMay 28, 2015(Id.) Plaintiff testified at the hearing and was

represented by counsd€ld.) The ALJ also hard testimony from Bonnie Sinclaian
independent vocational expertd.(

On September 25, 201The ALJ issued a written decisioanalyzingPlaintiff's
claimand determininghatPlaintiff had not met & burdenof proof. (Id.) SSAregulation
require ALJs to use the following five&ep inquiry when determining whether an appli

gualifies for disability benefits: (1) has the claimant been gainfully employed since t

3:18cv-01956H-JLB

UJ

cant

ne tim




O 00 N oo o b W N BB

N NN N NDNNNNRRRRRR R R R R
oo ~NI O 01 N O N R O O 0o N o 01N 0O N RO

of the disability onset date; (2) “is the claimant's impairment severe”

(3) “does the impairment ‘meet or equal’ one of a list of specific impairments desciibed i

the regulations,” and if not, what is the claimant’s residual functional capacity ()R

FC”

(4) is the claimant capable of performing past relevant work; and (5) “is the claimant ab

to do any other work.Tackett v. Apfel 180 F.3d 1094, 10989 (9th Cir. 1999)see20
C.F.R. 8404.152Qa)(4)1)—(V).

Here,the ALJ determinedt step oné¢hat Plaintiff had not been gainfully employed

since the disability onset date of September 30, 2M@dt. No. 19AR 20.) At step twaq,

the ALJfoundthat Plaintiff had the following severe impairmesigégenerative disdiseas
of the spine(ld.) At step three, the ALJ concluded that Plaintiff did not have an impai

or combination of impairments that amounted to ont®fSSA regulations’ enumera

rment
ted

impairments.ld. AR 23-24.) The ALJ then determined that Plaintiff had a RFC to pefform

the full range of‘light work,” as defined in 20 C.F.R. 404.1567(0d. AR 24.) At stef

four, the ALJ determined that Plaintiffascapable operforning past relevant worlks a

cashier or aa sales clerk(ld. AR 28))

Consequently, the ALJ determined that Plaintiff was not disabled S&pmember

30, 2012the alleged onset date, througecember 31, 2014hedatelast insured(ld. AR

29.) OnJune 25, 2018he Social Security Appeals Council denied Plaintiff's request for

review, rendering the ALJ’s decision finad (AR 1.)
LEGAL STANDARDS

l. The Social Security Administration's Sequential FiveSteplInquiry

The SSA employs sequentiafive-stepevaluation to determine whether a claim
is eligible for benefitainder theSocial SecurityAct. 20 C.F.R 8§ 404.152@a)(4)(i)—(V).

To qualify for disability benefits, a claimant must establish tigabr she is “disabled

ant

meaning thathe claimant is unable “to engage in any substantial gainful activity by reason

2 SSA regulations define residual functional capacity #® ‘most you can still do despite y
limitations” 20 C.F.R. § 416.945(a)(1).
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of any medically determinable physical or mental impairment which can be expe
result in death or which has lasted or can be expected to last for a continuousfperic
less than 12nonths” 42 U.S.C. § 423(d)(1)(A)seedohnson v. Shalal®0 F.3d 1428
1432 (9th Cir1995)

Step one in the sequential evaluation considers a cldsfamdrk activity, if any”
20 C.F.R.88 404.1520(a)(4)(1)416.920(a)(4)(1)An ALJ will deny a claimant disabilit)
benefits if the claimant is engaged“isubstantial gainful activity.ld. 88404.1520(b)
416.920(b)

If a claimant cannot provide proof of gainful work activity, the ALJ proceeq

step two to ascertain whether the claimant has a medically severe impairn
combination of impairmentdd. 88 404.1520(a)(4)(ii) 416.920(a)(4)(ii) The secalled
“severity regulatioh dictates theALJ’s steptwo analysisBowen v. Yuckert, 482).S.
137, 14641 (1987) Specifically,an ALJ will deny a claimans disability claim if the

ALJ does not find that a claimant suffers from a severe impairroeigombination of

impairments which significantly limits the claimaig physical or mental ability to d
“basic work activitie$.20 C.F.R.88404.1520(c)416.920(c)

If the impairment is severapwever the evaluation proceeds to step thistestep
three, the ALJ determines whether the impairment isvabpnt to one of sever:
enumeratedmpairments that the SS#eemsso severe a® preclude substantial gainf
activity. Id. 88404.1520(d), 416.920(dAn ALJ conclusively presumes @daimant is
disabled ifthe impairment raets or equals one of the enumeratgahirmentsid.

If the ALJ concludesthat a claimant does not suffer fmoone of theSSA
regulatiors’ enumeratedevere impairmestthe ALJ mustieterminghe claimants RFC
before proceedg to step four of the inquiryld. 88404.1520(e)416.920(e) An
individuals RFC is his or her ability to do physical and mental wackvities on §
sustained basis despite limitations from his or her impairm8aesd. 88§ 404.1545(a)(1,)
416.945(a)(1)The RFC analysis considenghetherthe claimans “impairment(s), ang

any related symptoms, such as pain, may cause physical and mental limitations th
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what [the claimant] can do in a work settingd. In establishing a claimarst RFC, the
ALJ must assess relevant medical and other evidence, as well as consider a
claimants impairments, including impairments categed as nossevere Id.
88404.1545(a)(B(4), (e),416.945(a)(3-(4), (e)

Given the claimant’s RFGhe ALJ determingat step foumhether the claimarn
has the RFC to perform the requirements of his or pest relevant workId.
88 404.1520(f)416.920(f) If a claimant has the RFC to carry out his or her past relg
work, the claimant is not disabldd. Conversely, if the claimant does not have the F
to perform his or her past relevant wodk,does not have any past relevant work,
andysis presses onward.

At the fifth and final step of the SS&inquiry, the ALJ must determinehether
the claimant is able to dmy other work in light of his or her RFC, age, education,
work experiencdd. 88404.1520a)(4)(v),(g9)(1), 416.92Qa)(4)(v), (g)1). If the claimant
is able to do other work, the claimant is not disabled 88 404.1520(a)(4)(V)
416.920(a)(4)(v)However, if the claimant is not able to do other work and meet

duration requiremertf twelve months, the claimarg disabledid. Although the claimant

generally continues to have the burden of proving disability at step five, a limited
shifts to the SSAsuch thathe SSA must present evidence demonstrating that joibe
the claimant can performallowing forRFC, age, education, and work experienesist
in significant numbers in the national economgckett 190 F.3d at 190.

[I.  Standard of Review

Unsuccessful applicants for social security disability benefits may seek |

review of a Commissioner’s final decision in a federal district cdbee42 U.S.Cl

8 405(g). “As with other agency decisions, federal court review of social se
deteminations is limited.” Treichler v. Comm’r of Soc. Sec. Admin., 77%IF.090, 109
(9th Cir. 2014)The court will “disturb the Commissioner’s decision to deny beneifitky

if it is not supported by substantial evidence or is based on legal
Andrews v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1999)bstantial evidence medg

eldor(quoting
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more than a mere scintilla but less than a preponderance; it is suclmtreladance as
reasonable mind might accept as adeqt@sipport a conclusicghBray v. Comm’r 0
Soc. Sec. Admin., 554 F.3d 1219, 1222 (9th Cir. 2009) (quétinigews 53 F.3d aL039)
The Court must consider the record as a whole, weighing both the evidence that

and the evidence that detracts from@uoenmissioner’s determation Garrisonv. Colvin,
759 F.3d995,1009(9th Cir. 2014) “Where the evidence as a whole can support eif
grant or a denial, [a court] may not subsét[its] judgment for the ALJ'$.Bray, 554 F.3(

at 1222 (quotindMassachi v. Astrue, 486 F.3d 49, 1152 (9th Cir. ZI¥)). “The ALJ i3

responsible for determining credibility, resolving conflicts in medical testimemg,for

resolving ambiguities.Garrison 759 F.3d at 1010 (quotiri$halala 53 F.3d at 1039).
Even if the ALJ commits legal error, a reviewing court will uphold the deg

where that error is harmlesghat is, where the error fsnconsequential to the ultima

nondisability determination.Molina v. Astrue, 674 F.3d 1104, 1115 (9th Cir. 2(

(citationomitted) “[T]he burden of showing that an error is harmful normally falls

the party attadkg the agency’s determinatidrid. at 1111 (quoting Shinseki v. Sand
556 U.S. 396, 409 (2009)).
“If the reviewing court determines that the agency eimessbme respect in reach

a decision to deny benefits, and the error was not harmless, sentence four of

authorizes the court to reverse the decision of the Commissioner of Social Secun

or without remanding the cause for a rehearifigeichler v. Comnr of Soc. Sec. Admir).

775 F.3d 1090, 1098 (9th Cir. 201#&jtations and alterations omitted). Sentence fo
42 U.S.C. § 405(g3tatesthat “[t]he court shall have power to enter, upon the plea
and transcript of the record, a judgment affirming, modifying, or reversing theatteoti
the Commissioner of Social Security, with or without remanding the cause for amgti
42 U.S.C. § 405(g). “A sentence four remand has thus been charactsreskatially
determination that the agency erred in some respect in reaching a decision
benefits.”Akopyan v. Barnhart296 F.3d 852, 854 (9th Cir. 2002).
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DISCUSSION
Plaintiff contendsthat theALJ improperly rejected thenedical opinions of Drs.

Michael FitzgeraldSamuel Etchie(Doc. No.24-1.) The Commissioner argues that
ALJ appropriately weighed the medical evidence in the record and that the ALJ
decisionwas supported by substantial evidence. (Doc. N61.) Additionally, Plaintiff
contends that the ALJ failed to properly assess Butcher’s Title XVI Applic8tieanCour
concludes that the ALJ appropriately wesglthe medical evidence in the record and
there is no Title XVI Application pending.

I. Dr. Fitzgerald and Dr. Etchie’s Medical Opinions

Plaintiff argues that thALJ failed to properly credit the medical opinionsf.
Fitzgeraldand Etchie (Doc. Id. 241 at 17.)Defendant contends that tiheports wer
properlydiscounted because they were based on assessments that occurred af
date insured. (Doc. Id. 1® at 22.)

An ALJ must consider all evidence, including medical opinions, in determinir
whether the claimant is disablé&ke?0C.F.R. § 416.920(b). Generally, the ALJ shoulg

give more weight to a treating doctor’s opinion than to the opinion of a doctor who

nottreat the claimantester v. Chate81 F.3d 821, 830 (9th Cir. 1995). Similarly, the

ALJ should give more weighto an examining doctor’s opinion than to the opinion @
a doctoiwho did not examine the claimant. Id. The ALJ must assign weight to med
opinions according to several factors, including supportability of the opinion a
consistency withthe record as whole.See20 C.F.R. § 416.927(c). When there is §
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material conflict in theevidence, such as the presence of contradictory medical

evidence, only the ALJ can resolveSeeVincent v. Heckler, 739 F.2d 1393, 1395 (9th
Cir. 1984). “The ALJ need not acddpe opinion of any physician, including a treating

physician, if that opinion is brieGonclusory, and inadequately supported by clinic;
findings.” Thomas v. Barnhar278F.3d 947, 957 (9th Cir. 2002).
Here, the Court concludes that the ALJ apprdelyaweighed Ds. Fitzgerald

and Etchie’s opiniogin light of theothermedical evidence in thecord andupported
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its ultimatedecision with substantiadditionalevidencelt is determinative thatdih
Drs. Etchieand Fitzgerald evaluated Butcher years after the last date insured. /
result, the ALJ did not err in discounting theiedical opinionssince they had little
bearing on whether Butcher had a disability prior to the last date indlinegnt ex
rel. Vincent v. Heckler739 F. 2d 1393, 13954Tir. 1984) (“Afterthe-fact psychiatric

diagnoses are notoriously unreliable.”)

But even if one was to give full weight to Drs. Fitzgerald and Etchie’s opEnig
the ALJ, inits thoroughly reasoned decision, pooht® a variety ofother factors that
mitigated against a finding of disabilitycluding (1) Plaintiff'sinconsistent statements
that she quit working in 2012 to care for her elderly mo#metbecause there wasn'’t
work available (2) evidence that Plafhtontinued to engage in the acties of daily
living (3) separate medical findings from Drs. Vu and Christian that Butcher posse
the residual function capacity to engage in her prior occupasianclerk4) the fact

that Plaintiff drove cross country by herself to attend her son’s wedding in July of 2

AS a

5sed

016

and (5) the lack of any medical testimony indicating the existence of an impairment

likely to produce disabling pain or other limitatidingm prior to the date last insured
(Doc. Id. 19,AR 26-27.) These additional facts support the ALJs determination th
Butcher was not disabled before the last date insured.

Butcherultimately bears thdurden of establishing the existence of a seve
impairment, and ultimatelisability, prior to the last date insureseeTidwell v.
Apfel, 161 F.3d 599, 601 (9th Cir.1998phnson v. Shalal&0 F.3d 1428, 1432 (9th
Cir.1995). Butcher failed to meet her burden since she was unable tdhsticamy of

the impairments she was diagnosed with prior to her last date insured caused sign
limitations in her ability to work for twelve continuous months.

The documentary evidence and expert testimonyhen record support the
decision of theALJ that Butcher was not disabled prior ecember 31, 2014The
mere existence of impairments is not proof of a disabieeMatthews v. Shalald 0
F.3d 678, 680 (9th Cir.1993). The claimant must also shovh#érgiroblems were so
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functionally limiting as to prevent her from engaging in any substantial gainful actiy
for at least twelve consecutive montBge42 U.S.C. § 423(d)(1)(A¥laten v. Sec'y
of Health & Human Servs44 F.3d 1453, 1459 (9th Cir.19920 C.F.R. § 404.1509
(2003).The Court finds that ALJ did not err in assessing the available medical evide
[I.  The Title XVI Application
Plaintiff erroneously arguethat the AL)'s determination was mistaken becau;
did not“address the SSI or Title XVI application at all.” (Doc. Id-P4t 16.)However

after denial at reconsideration, Plaintiff requested an ALJ hearinglgmer Title Il claim
(AR 124).Plaintiff’s inappositecitations to the administrative record da sapport he
position Consequently, the only application at issue in this case is Plaintiff's T
application and the only relevant period at issue is from alleged onset date of Sg
30, 2013 through her date last insured December 31, 3@#20 C.F.R. § 404.315(a)(
(4).
CONCLUSION
For the foregoing reason#fje CourtGRANTS the Commissioner’'s motion f

summary judgmerdndDENIES Plaintiff's motion for summary judgment

IT IS SO ORDERED.
DATED: Septembef9, 2019

MARILYN\L. HUFF, Distri dge
UNITED STATES DISTRICT COURT
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