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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

LANCE WILLIAMS , Case No.:3:18cv-01964AJB-BLM
CDCR #AG2394
Plaintiff, | ORDER:
vs. 1) DENYING MOTION TO
PROCEED IN FORMA PAUPERIS
O. NAVARRO et al.. ASBARRED BY 28 U.S.C. § 1915(g)

[ECF No. 2]; and
Defendars.
2) DISMISSING CIVIL ACTION
WITHOUT PREJUDICE FOR
FAILURE TO PAY FILING FEE
REQUIRED BY 28 U.S.C. § 1914(a);

LANCE WILLIAMS (“Plaintiff”), a prisonenncarcerated aRichard J.Donovan
Correctional Facility(RJD") in San DiegoCalifornia,and proceeding pro skeasfiled a
civil rights actionpursuant to 42 U.S.C. § 1386eeCompl., ECF No. 1.

Plaintiff did notprepaythe civil filing fee required to commence a ciadtionatthe
time he filed hisComplaint instead, hdiled a Motion for Leave to proceeth Forma
Pauperig“IFP”) pursuant to 28 U.S.C. 8915(a) (ECHNo. 2).

111
111

3:18cv-01964AJB-BLM

Dockets.Justial

bc. 6

com


https://dockets.justia.com/docket/california/casdce/3:2018cv01964/589022/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2018cv01964/589022/6/
https://dockets.justia.com/

© 00 N oo 0o M W N B

N NN NN NNDNNNRRR R R B B B R
oo ~NI oo 0O DN N =R O O 00O N O 010 DN O NN e O

l. Motion to Proceed | FP

“All persons, not just prisoners, may seek IFP statMabre v. Maricopa Count
Sheriff's Office 657 F.3d 890, 892 (9th Cir. 2011). Prisoners like Plaintiff, howéfeere
an additional hurdle.td. In addition to requiring prisoners to “pay the full amount ¢
filing fee,” in “monthly installments” or “increments” as provided by 28 U.S
8§ 1915(a)(3)(b)Bruce v. Samuels _ U.S. __, 136 S. Ct. 627, 629 (2028)jliams v.
Paramq 775 F.3d 1182, 1185 (9th Cir. 2015), the Prison Litigation Reform“RERA")
amended section 1915 to preclude the privilege to proceed IFP:

. if [a] prisoner has, on 3 or more prior occasions, while
incarcerated or detained in any facility, brougint actionor
appealin a court of the United States that was dismissed on the
grounds that it is frivolous, malicious, or fails to state a claim
upon which relief can be granted, unless the prisoner is under
imminent danger of serious physical injury.

28 U.S.C. § 1915(g). “This subdivision is commonly known as the ‘three st
provision.” Andrews v. King398 F.3dl113, 1116 n.1 (9th Cir. 2005).

“Pursuant to 8 1915(g), a prisoner with three strikes or more cannot procee
Id.; see also Cervange 493 F.3dat 1052 (under the PLRA, “[p]risoners who h3
repeatedly brought unsuccessful suits may entirely be barred from IFP status ur
three strikes rule[.]”). The objective of the PLRA is to further “the congressiaadlog
reducing frivolousprisoner litigation in federal courtTierney v. Kupersl28 F.3d 1310
1312 (9th Cir. 1997). “[S]ection 1915(g)’s cap on prior dismissed claims applies to
dismissed both before and after the statute’s effective ddtat 1311.

“Strikes are prior cases or appeals, brought while the plaintiff was a prisdme,
were dismissed on the ground that they were frivolous, malicious, or failed to state’'a
Andrews 398 F.3d at 1116 n.1 (internal quotations omitted), “even idisieict court
styles such dismissal as a denial of the prisoner’s application to file the action v
prepayment of the full filing fee.O’'Neal v. Price 531 F.3d 1146, 1153 (9th Cir. 200
see also EBhaddai v. Zamora833 F.3d 10361042 (9th Cir. 2016) (noting that whe
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court “review[s] a dismissal to determine whether it counts as a strike, the style
dismissal or the procedural posture is immaterial. Instead, the central questiorhisr
the dismissal ‘rang the PLRA bells of frivolous, malicious, or failure to state a cla
(quotingBlakely v. Wards738 F.3d 607, 615 (4th Cir. 2013)).

Oncea prisoner has accumulated three strikes, Ipeolsibited by section 1915(g
from pursuing any other IF€lvil action or appealn federal courtinless he alleges he
facing “imminent danger of serious physical injurg8e28 U.S.C. 81915(g);Cervantes
493 F.3d at 10552 (noting 8 1915(g)’s exception for IFP complaints which “make
plausible allegation that the prisoner faced ‘imminent danger of serious physicdlan|
the time of filing.”).

“The exceptions use of the present tense, combined with its concern only wi

initial act of ‘bring[ing]’ the lawsuit, indicates to us that the exception applies if the d

existed at the time the prisoner filed the complailtt.”at 1053 (citingUnited States V.

Jackson 480 F.3d 1014,d1819 (9th Cir.2007) (noting the use of tenses in stati
generally is significant and “one would not refer in the present tense to somethimagk]
already happened” (citing The Dictionary Act, 1 U.S.C. 8§ 1. other words, th¢
availability of the exception turns on the conditions a prisoner faced at the tin
complaint was filed, not at some earlier or later tinheé. at 1053.
I[I. Discussion

As an initial matter, the Court hasarefully reviewed Plaintiff's Complaint
including allits exhibits,andconcludest does notcontainany “plausible allegations” t
suggest he “faced ‘imminent danger of serious physical injatythe time of filing’
Cervantes 493 F.3d at 105%quoting 28 U.S.C. § 1915(g)). Plaintiff does allege a
excessive force claim that he claims occurred on August 1, 2018 but he does not
any specific threat of “imminent danger of serious physical injury” at thehterided this
action on August 23, 2018Nhile Defendantsypically carry thanitial burden tgoroduce
evidence demonstrating prisoner is not entitled to proceed IFhdrews 398 F.3d a
1119, “in some instances, the district court docket may be sufficient to show that
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dismissal satisfies at least one on the criteria under 8 1915(g) and therefore coynts &

strike.” Id. at 1120.That is the case here.

A courtmay tale judicial notice of its own recordseeMolus v. SwanCivil Case
No. 3:05cv-00452MMA-WMc, 2009 WL 160937, *2 (S.DCal. Jan. 22, 20Q9citing
United States v. Author Service804 F.2d 1520, 1523 (9th Cit986)); Gerritsen v.
Warner Bros. Entnt’Inc., 112 F. Supp. 3d 1011, 1034 (C.D. Cal. 20455 “may take

notice of proceedings in other courts, both within and without the federal judicial systen

if those proceedings have a diregation to matters at issueBias v. Moynihan508 F.3d
1212, 1225 (9th Cir. 2007) (quotiBgnnett v. Medtronic, Inc285 F.3d 801, 803 n.2 (9

th

Cir. 2002));see also United States ex rel. Robinson Rancheria Citizens Council v. Borne

Inc., 971 F.2d 244, 248 (9th Cit992).

Therefore thisCourt finds that Plaintiff Lance Williams, identified @OCR #AG
2394 while incarceratedhas had at leastevenprior prisoner civil action®r appeals
dismissed on the grounds that they were frivolous, malicious, or failed to state a clai
which relief may be granted.

They are:

1) Williams v. Aparicio, et a] Civil Case No. 2:14v-08646PA-KK (C.D. Cal.,

m up

West. Dv., Dec. 16, 2014 Report and Recommendation [“R&R”] to dismiss Complaint

sua sponte for failing to g@a claim as timéarred) (ECHNo. 8); (Feb. 5, 2015 Orde

Accepting R&R and dismssng action with prejudice (ECRNo. 9)(strike one);
2)  Williams v. L.A. Countyet al, Civil Case No. 2:14v-08033PA-KK (C.D.
Cal., West. Div., Jan. 7, 20X3rder to Show CaudeéOSC”] Why Action Shold notbe

r

Dismissed as Untimely) (ECRo. 11); (March 9, 2015 Notice of Voluntary Dismisgal)

1 See Belanus v. Clark96 F.3dL021, 1053 (9th Cir. 2007) (dismissals for failure to state
a claim becauselaimswere timebarred may be counted as strikes pursuant to 28 U.S.C

§ 1915(g)).
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(ECFNo. 16Y (strike two);

3) Williams v. Allard et al.,Civil Case No. 2:15v-0003#PA-KK (C.D. Cal.,
West. Div., March 27, 2015 OSC Why Action Should noDiemissed as timbarred)
(ECFNo. 5); (April 8, 2013Notice of Voluntary Dismissal) (ECF No. 6) (strike three)

4) Williams v. Kerkfoqtet al., Civil Case No. 2:14v-07583GW-KK (C.D.
Cal., West. Div. Jan. 22, 20Fnal R&Rs re dismissal of acti@stime-barred) (ECHNo.
18); (May 15, 201%rderAccepting R&R) (ECHNo. 2]) (strike four);

5)  Williams v. Younget al, Civil Case No. 2:14v-08037PA-KK (C.D. Cal,

West. Div. May 19, 201Memorandum an@rderDismissing Ackon as Untimely) (ECK

No. 17)(strike five);

6)  Williams v. Winsaveret al.,Civil Case No. 2:15v-01228CMK (E.D. Cal.
Sept. 30, 2016 Order Dismissing Complaint for failing to state a claim with leave to
purguant to 28 U.S.C. § 1915A) (EQ¥0. 9); (Oct. 11, 2017 Order noting Plaintiff's Noti
of Voluntary Dismissal pursuant to Fed. R. Civ. P. 41) (lNOF15)(strike six)? and

7) Williams v. Young, et alAppeal No. 1855967 (9th Cir., Sept. 18, 201
(Order) (“We deny appellant’s motion to proceed in forma pauperis because we het
appeal is frivolous.”) (DktNo. 8) (strike severf).

2 See Harris v. Mangun®63 F.3d 1133, 1143 (9th Cir. 2017) (“A prisoner may not a
incurring strikes simply by declining to take advantage of [an] opportunity to amenc

3 See Harris 863 F.3d at 1143 (“[W]hen (1) a district court dismisses a complaint ¢
ground that it fails to state a claim, and (2) the court grants leave to amend, and
plaintiff then fails to file an amended complaint, the dismissal coasig strike unde
§1915(g).).

4 See Richey v. Dahng07 F.3d 1202, 1208 (9th Cir. 2015) (finding that appellate cd
denial of prisoner’s request for IFP status on appeal on grounds of frivolousnesateal|
a “strike” under § 1915(g) “even though [it] did not dismiss the appeal until later wh
[appellant] did not pay the filing fee.”).

3:18cv-01964AJB-BLM

amer

ce

o)
ind t

void

7).

N the
(3) 1

1

urt’s
1stit
en th




© 00 N oo 0o M W N B

N NN NN NNDNNNRRR R R B B B R
oo ~NI oo 0O DN N =R O O 00O N O 010 DN O NN e O

Accordingly, because Plaintiff has, while incarcerated, accumulated more tha
“strikes” pursuant to 8 1915(g), and he fails to make a “plagisiliégation” that he facg
imminent danger of serious physical injury at the time he hisdComplaint he is not
entitled to the privilege of proceeding IFP in thigil action. See Cervante<l93 F.3d a

1055; Rodriguezv. Cook 169 F.3d 11761180 (9th Cir. 1999) (finding that 28 U.S.C.

§ 1915(g) “does not prevent all prisoners from accessing the courts; it only pre
prisoners with a history of abusing the legal system from continuing to abuse it
enjoying IFP status”)see also Franklin vMurphy, 745 F.2d 1221, 1231 (9th Cir. 198§

(“[Clourt permission to proceed IFP is itself a matter of privilege and not right.”).

°> Plaintiff hasalsobeen denied leave to proceed JlElP has had his IFP status revol

pursuant to 28 U.S.G& 1915(9, on multiple occasions in thi8ourt, as well as in the

Central andeasterrDistricts of California SeeWilliams v.Buenostrome, et alCivil Case
No. 3:17cv-02345MMA-JLB (S.D. Cal. Jan. 31, 2018 Order Granting Leave to An
and Denying Motion to Proceed IFP as barred by 28 U.S.C. § 1915(g)) [ECF N
Williams v. Paramo, et glCivil Case No. 3:18v-2596MMA-BLM (S. D. Cal. Mart 1,
2018 Order Denying Motion to Proceed IFP as barred by 28 U.S.C. § 1)9[ES(d) No.
3]; Williams v. Villescazet al, Civil Case No. 2:1%v-01230CKD (E. D. Cal.Feb. 24,
2016 OrderRevokinglFP as Barred by 28 U.S.C. 8§ 1915(BCF No. 20; Williams v.
Just Civil Case No. 2:1&v-02143WBS-CKD (E.D. Cal. Feb. 25, 2016 Order Grant
Motion to Revoke IFP per § 1915(g)) (EQ¥o. 23),aff'd, Appeal No. 1616210 (Ninth
Cir., Aug. 17, 2017) (Mem.) (DkiNo. 231); Williams v. DeGeorge£ivil Case No. 2:16

cv-00025TLN-CKD (E.D. Cal. Feb. 242016 OrdeDenying IFP per 8§ 1915(g)) (EC

No. 6), aff'd, Appeal No. 1616106 (Ninth Cir., Aug. 17, 2017\Mem.) (Dkt. No. 101);
Williams v. Sharp Civil CaseNo. 2:15-cv-02542GEB-KJN (E.D. Cal., July 142016
OrderAdopting F&R and Granting Motion to Revoke IFP as barregdy.S.C. 81915(g)
(ECFNo. 16),aff'd, Appeal No. 1617105 (Ninth Cir. Aug. 17, 2017) (Mem.) (DRto.
20-1); Williams v. Garcia, et a) Civil Case No. 2:16v-06744PA-KK (C.D. Cal, West.
Div. Nov. 22, 2016) (Order Denying IFP as barred by § 1915(g)) (&B),aff'd, Appeal
No. 1656854 (Ninth Cir. Aug. 7, 2017) (Men). (Dkt. No. 10-1); Williams v. Logan, &
al., Civil Case No. 2:1&£v-02084MCE-AC (E.D. Cal. June 20, 2017 Ordadopting
F&R and Granting Motion té&revoke IFP per § 1915(g)) (EQ¥o. 21), andwilliams v.
Escalante, et al.Civil Case No. 2:1%€v-01139KJN (E.D. Cal. Aug. 31, 2017 Ord
denying IFP as barred by 28 U.S821915(g) (ECHNo. 8).
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[11. Failureto Exhaust

Finally, even if Plaintiff were entitled to proceed IFP, the Court notes that hig
IS nevertheless subject to dismiséal failure to state a claim pursuant to 28 U.S
8 1915(e)(2) and & 1915A(bbased on hisconcededfailure to exhaustavailable
administrative emedies prior to filindhis Complaint SeeECF No. lat 7, 1% Lopez v

Smith, 203 F.3d 1122, 11287 (9th Cir. 2000) (en banc) (noting that 28 U.S.C. § 191

“not only permits but requires” the court to sua sponte dismiss an in forma p4g

complaint that is frivolous, malicious, fails to state a claim, or seeks damaxe{

defendants who are immuneRhodes v. Robinsp621 F.3d 1002, 1004 (9th Cir. 201

(discussing similar screening required by 28 U.S.C. § 1915A of all complaints fil
prisoners “seeking redress from a governmental entity or officer or eeaplo¥ 4
governmental entity.”).

While the “failure to exhaust is an affirmative defense under the PLEEs v
Bock 549 U.S. 199, 216 (2007), a prisoner’'s complaint may be subject to dismis
failure to state a claim when an affirmative defense appears plainly on itfdfaate215;
see also Albino v. Bacd@47 F.3d 1162, 1169 (9th Cir. 2014) (en banc) (noting that v
“a prisoner’s failure to exhaust is clear from the face of the complaint,” his comgl
subject to dismissal for failure to stateclaim) Wyatt v. Terhune315 F.3d 1108, 112
(9th Cir. 2003) (“A prisoner’s concession to nonexhaustion is a valid groun
dismissall[.]”),overruled on other grounds by Albin647 F.3d at 1166.

Here, Plaintiff plainlyadmits that he did not exhausavailable administrative
remedies before filingon the face ofiis Complaintand instead claims he is exempt du
“imminent dangetf SeeCompl, ECF No. 1 at 15. But while “imminent danger” is
statutory exception to 8 1915(g)’ss&ikes rule, the Court may natad “exceptions int
[42 U.S.C. § 1997e(a)'Statutory exhaustion requirementfhere Cagress has provide
otherwise.”Booth v. Churner532 U.S. 731741, n6 (2001); Ross v. Blakel36 S. Ct
1850, 1857 (2016)ndeed it would appear impossible for Plaintiff to have exhaube
CDCR’smulti-step administrative grievance process as to each of the claims allege
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Complaintprior to filing—for the actions challengead this actionare alleged to have

occurred shorthypefore Plaintiffelected to filesuit See Jackson v. Fon§70 F.3d 928,

935 (9th Cir2017) (holding that 42 U.S.C.1®97e(a)’s “[e]xhaustion requirements ap
based on when a plaintiff filed the operative complaint.”).
IV. Conclusion and Order
For the reasonesfoth above, the Court
1) DENIES Plaintiff's Motion to Proceed IFPEHCF No. 2 as barred by 2
U.S.C. § 1915(g);
2) DISMISSEStthiscivil action without prejudice based on Plaintiffalure to

pay the full statutory and administrative $400 civil filing fesguired by 28 U.S.C.

§1914(a)
3) CERTIFIES that an IFP appeal from this Order would be frivolous
therefore, would not be taken in good faith pursuant to 28 U.S.C. § 1915Ge€3).

Coppedge v. United State369 U.S. 438, 445 (1962pardner v. Poge, 558 F.2d 548,

550 (9th Cir. 1977) (indigent appellant is permitted to proceed IFP on appealapel
would not be frivolous); and

4)  DIRECTSthe Clerk of Court to close the file.

ITISSO ORDERED.

Dated: October 19, 2018 %ﬁ% /Z

Hon. /Anthony J .C]g;clttaglia
United States District Judge
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