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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

 

THE ESTATE OF PAUL SILVA, by and 

through its successors-in-interest LESLIE 

ALLEN and MANUEL SILVA, et al., 

Plaintiffs, 

v. 

CITY OF SAN DIEGO, et al., 

Defendants. 

 Case No.:  18cv2282-L (MSB) 

 

DISCOVERY ORDER  

[ECF NO. 136] 

 

Plaiﾐtiffs aﾐd Defeﾐdaﾐt Couﾐt┞ of “aﾐ Diego ふさthe Couﾐt┞ざぶ ha┗e pヴeseﾐted a 

dispute to the Court regarding whether proceedings before the Critical Incident Review 

Boaヴd ふさCI‘Bざぶ and the subsequent reports summarizing the proceedings are shielded 

from discovery by the attorney-client privilege and the work product doctrine.   

On October 16, 2020, Plaintiff moved to compel responses to three 

interrogatories and one request for production ふさ‘FPざぶ.  (ECF No. 136 at 1-5.ぶ  Plaiﾐtiffsげ 

┘ヴitteﾐ disIo┗eヴ┞ esseﾐtiall┞ asks the Couﾐt┞ to ideﾐtif┞ aﾐ┞ CI‘B さiﾐteヴﾐal ヴe┗ie┘, audit, 

or investigationざ of use-of-foヴIe iﾐIideﾐts H┞ “heヴiffげs Depaヴtﾏeﾐt employees that were 

conducted between February 20, 2015 and February 20, 2018; describe the facts of 

those incidents; and identify and produce any さdocuments, writings, or tangible thingsざ 

reflecting the same.  (Id.)  Plaintiffs contend that the requested information is centrally 
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relevant to their Monell1 municipal liability claim for failure to investigate, supervise, 

and discipline deputies for excessive use-of-force, that the County has waived its 

privilege claims by failing to produce a privilege log, and that given the business purpose 

and lack of confidentiality in CIRB proceedings, the CIRB proceedings are simply not 

protected from disclosure.  (ECF No. 136-1 at 19-28.)   

Iﾐ oppositioﾐ to the iﾐstaﾐt ﾏotioﾐ, the Couﾐt┞ asseヴts that theヴe is さoﾐe 

straightfoヴ┘aヴd legal ケuestioﾐざ Hefoヴe the Couヴt—whether the CIRB reports and 

IoﾏﾏuﾐiIatioﾐs aヴe さpヴi┗ileged aﾐd pヴoteIted fヴoﾏ disIlosuヴe.ざ  ふECF No. ヱンΑ at ヲ.ぶ  

The County asserts that the purpose of the CIRB is to consult with legal counsel and 

obtain advice in anticipation of litigation, and therefore the CIRB reports are protected 

by the attorney-client privilege and the attorney work-product doctrine.  (Id. at 4-8.)    

Ha┗iﾐg ヴe┗ie┘ed aﾐd Ioﾐsideヴed the さPlaiﾐtiffsげ Motioﾐ to Coﾏpel DisIo┗eヴ┞ 

Responses froﾏ Defeﾐdaﾐt Couﾐt┞ of “aﾐ Diego,ざ ふECF No. ヱンヶぶ, the Couﾐt┞げs 

oppositioﾐ theヴeto, ふECF No. ヱンΑぶ, Plaiﾐtiffsげ ヴepl┞, ECF No. ヱンΒぶ, aﾐd afteヴ hearing 

argument from counsel during a hearing on the matter, (ECF Nos. 140, 142), and for the 

reasons explained below, the Court GRANTS the motion to compel further responses to 

Interrogatories 16, 17 and 18 and RFP No. 46, as follows.   

I. BACKGROUND 

Plaiﾐtiffs iﾐ this Iase aヴe Paul “il┗aげs estate aﾐd paヴeﾐts, as suIIessoヴs-in-interest.  

(See ECF No.  79 at 12.)  Plaintiffs bring this civil rights case against San Diego City and 

County, law enforcement officers employed therefore, and jail medical service 

contractors related to the in-custody death of Paul Silva.  (See ECF No. 79.)  The details 

in the Amended Complaint are many, but the Court very briefly describes them here.   

On January 20, 2018, the deIedeﾐtげs mother called San Diego Police Department 

to request assistance when her son was having a mental health emergency.  (Id. at 6.)  

                                                

1 Moﾐell ┗. Depげt of “oI. “eヴ┗s., 436 U.S. 658 (1978). 
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Despite her request for civil assistance and heヴ desIヴiptioﾐ of heヴ soﾐげs ﾏeﾐtal health 

history, San Diego Police Officers arrested Mr. Silva for being under the influence of 

methamphetamine and booked him into San Diego County Jail, where he was in San 

Diego “heヴiffげs Depaヴtﾏeﾐt ふさ“heヴiffげs Depaヴtﾏeﾐtざぶ Iustody.  (Id.)  After roughly 36 

hours during which he exhibited unusual behavior and did not receive any medical or 

mental health care, Sheヴiffげs Department staff pepper sprayed Mr. Silva, then decided to 

forcibly remove Mr. Silva from his cell.  (Id. at 7-ヱヰ.ぶ  Duヴiﾐg the Iell e┝tヴaItioﾐ, “heヴiffげs 

deputies shot Mr. Silva with water balls, shot him with a taser, and held him down with 

a body shield until he became unconscious.  (Id. at ヱヰ.ぶ  Mヴ. “il┗a さsustaiﾐed seヴious aﾐd 

permanent brain damage, neurological injuries, kidney failure, a collapsed lung, and 

other life-thヴeateﾐiﾐg iﾐjuヴies,ざ aﾐd ultiﾏatel┞ died afteヴ se┗eヴal ┘eeks iﾐ a Ioﾏa.  ふId. 

at 11.)   

Aﾏoﾐg Plaiﾐtiffsげ many causes of action is one pursuant to Monell against the 

County, based on its さallo┘iﾐg the use of uﾐla┘ful aﾐd uﾐﾐeIessaヴ┞ force and failing to 

iﾐ┗estigate aﾐd disIipliﾐe deputies foヴ the use of suIh foヴIe.ざ  ふId. at 73-78.)   

II. DISCOVERY DISPUTE 

Plaintiffs specifically move to compel further responses to three interrogatories 

and one request for production.2  For ease of discussion, Plaiﾐtiffsげ specific discovery 

requests aﾐd the Couﾐt┞げs ヴespoﾐses theヴeto aヴe ケuoted iﾐ ヴele┗aﾐt paヴt Helo┘.   

Plaiﾐtiffsげ Special Interrogatory ふさIﾐteヴヴogatoヴ┞ざぶ No. ヱヶ states さ[f]or the time 

period of February 20, 2015 to FeHヴuaヴ┞ ヲヰ, ヲヰヱΒ, did the “heヴiffげs Depaヴtﾏeﾐtげs CヴitiIal 

Incident Review Board (CIRB) conduct any internal review, audit, or investigation of any 

iﾐIideﾐt iﾐ┗ol┗iﾐg the use of foヴIe H┞ YOU‘ offiIeヴ, deput┞, eﾏplo┞ee, oヴ ageﾐt?ざ  ふECF 

No. 136 at 1-2.)        

                                                

2 Though Plaiﾐtiffsげ NotiIe of Motioﾐ iﾐdiIates that the┞ ┘ill He ﾏo┗iﾐg to Ioﾏpel fuヴtheヴ ヴespoﾐse to 
RFP Nos. 29 and 46, (ECF No. 136 at 1), the motion itself only describes and briefs argument regarding 

RFP No. 46.   
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Iﾐteヴヴogatoヴ┞ No. ヱΑ asks the Couﾐt┞ to さplease pヴo┗ide a faItual desIヴiptioﾐ of 

eaIh iﾐIideﾐt iﾐ ┘hiIh foヴIe ┘as used that CI‘B ヴe┗ie┘ed aﾐd/oヴ iﾐ┗estigated,ざ if the 

County conducted such investigations, ┘hile No. ヱΒ asks the Couﾐt┞ to さplease IDENTIFY 

aﾐ┞ doIuﾏeﾐts, ┘ヴitiﾐgs, oヴ taﾐgiHle ヴefleItiﾐg CI‘Bげsざ ケualif┞iﾐg ヴe┗ie┘s, audits, oヴ 

investigations.  (Id. at 2-3.)  

Finally, through RFP No. 46, Plaintiffs requested the production of any items 

identified in Interrogatory No. 18.  (Id. at 4.)  

The Couﾐt┞ oHjeIted to eaIh of these さoﾐ the gヴouﾐds that aﾐ┞ IヴitiIal iﾐIideﾐt 

review documents would be protected by the attorney-client privilege and work-

pヴoduIt doItヴiﾐe.ざ3  (Id. at 2, 3, 4, 5.)   

III. “HERIFF’“ DEPARTMENT CRITICAL INCIDENT REVIEW BOARD ふさCIRBざぶ 

Both Plaintiffs and the County refer to the “aﾐ Diego “heヴiffげs Depaヴtﾏeﾐt PoliI┞ 

and Procedures Manual ふさthe Maﾐualざぶ as a source of information about the CIRB.  (See 

ECF Nos. 136-1, 136-4, 137, 137-3 at 4-8.)   The official, stated さpuヴpose of this Hoaヴd is 

to consult with department legal counsel when an incident occurs which may give rise 

to litigatioﾐ.ざ  (ECF No. 137-3 at 6.)  It is responsible for carefully reviewing qualifying 

さiﾐIideﾐts fヴoﾏ ﾏultiple peヴspeIti┗es, iﾐIluding training, tactics, policies, and 

procedures with the ultimate goal of identifying problem areas and recommending 

remedial actions so that potential liability can be avoided in the future.ざ  ふId.)  Its focus is 

                                                

3 To the extent the County raised objections in its responses other than those briefed in the Opposition 

to this motion, the Court considers them waived.  (See ECF No. 136 at 1-ヵ ふケuotiﾐg the Couﾐt┞げs 
responses objecting to the discovery at-issue on many additional bases); see also Medina v. Cnty of San 

Diego, Civil No. 08cv1252 BAS (RBB), 2014 WL 4793026, at *16 (S.D. Cal. Sept. 25, 2014)(citation 

oﾏittedぶ ふfiﾐdiﾐg defeﾐdaﾐtげs ┘oヴk pヴoduIt oHjeItioﾐ ┘ai┗ed ┘heﾐ ﾐot Hヴiefed iﾐ oppositioﾐ to ﾏotioﾐ 
to compel); Calderon v. Experian Info. Sols., Inc., ヲΓヰ F.‘.D. ヵヰΒ, ヵヱヶ ﾐ.ヴ ふD. Idaho ヲヰヱンぶ ふさ[W]heﾐ 
ヴuliﾐg oﾐ a ﾏotioﾐ to Ioﾏpel, a Iouヴt けgeﾐeヴall┞ Ioﾐsideヴs oﾐl┞ those oHjeItioﾐs that ha┗e Heeﾐ tiﾏel┞ 
asserted in the initial response to the discovery request and that are subsequently reasserted and 

relied upon in response to the motion to compel; thus when an objection or privilege is initially raised 

but not relied upon in response to the motion to compel, the court will deem the objection or privilege 

┘ai┗ed.げざぶ 
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to assess civil exposure from a given incident.  (Id.)  The “heヴiffげs Depaヴtﾏeﾐt has 

described CI‘B as a ﾏeIhaﾐisﾏ H┞ ┘hiIh さthe “heヴiffげs leadeヴship teaﾏ ヴe┗ie┘s all 

critical incidents to ensure proper and just responses were administered,ざ with 

additional objectives of さiﾏpヴo┗[iﾐg] seヴ┗iIe deli┗eヴ┞,ざ aﾐd さideﾐtif┞iﾐg pヴoHleﾏ aヴeas 

aﾐd ヴeIoﾏﾏeﾐdiﾐg ヴeﾏedial aItioﾐ.ざ  ふECF No. 36-6 at 2-3.)  

 The CIRB is comprised of five members: (1) the Commander of Human Resources, 

who chairs the meetings of the board and does not have a vote; (2) the Chief Legal 

Advisor, who does not have a vote; (3) a Commander from law Enforcement, who votes; 

(4) a Commander from Court Services, who votes; and (5) a Commander from Detention 

Services, who votes.  (ECF No. 137-3 at 6)  It is required to review incidents involving (1) 

in-Iustod┞ deaths fヴoﾏ otheヴ thaﾐ ﾐatuヴal Iauses; ふヲぶ “heヴiffげs Depaヴtﾏeﾐt eﾏplo┞eesげ 

use of deadly force; (3) pursuits that result in major property damage or injury requiring 

hospital adﾏissioﾐ; ふヴぶ aﾐ┞ さdeath oヴ seヴious Hodil┞ iﾐjuヴ┞ ヴesultiﾐg fヴom action of a 

ﾏeﾏHeヴ of this Depaヴtﾏeﾐtざ; ふヵぶ さla┘ eﾐfoヴIeﾏeﾐt ヴelated iﾐjuヴies ヴeケuiヴiﾐg hospital 

adﾏittaﾐIeざ; ふヶぶ s┘oヴﾐ peヴsoﾐﾐelげs disIhaヴge of a fiヴeaヴﾏ; ふΑぶ aﾐ┞ otheヴ iﾐIideﾐt that 

┘aヴヴaﾐts ヴe┗ie┘ さiﾐ the judgﾏeﾐt of the “heヴiff, the Uﾐdeヴsheヴiff, Assistant Sheriff, or 

Hoaヴd ﾏeﾏHeヴ.ざ  ふId. at 7.)   

The Depaヴtﾏeﾐt of IﾐspeItioﾐal “eヴ┗iIes ふさDI“ざぶ also pla┞s a sigﾐifiIaﾐt ヴole iﾐ the 

CIRB process according to the Manual, the declaration of Lieutenant Chris Cross, and the 

deposition testimony of DIS Sergeant Aaron Meleen, and Lieutenant Michael Knobbe.4  

(See ECF No. 137-3 at 4-8, 14-16; ECF No. 136-10; ECF No. 136-11.)  A department of the 

“heヴiffげs offiIe, the DI“げ ﾏissioﾐ is さto assess iﾐteヴﾐal Depaヴtﾏeﾐt pヴoIesses aﾐd ヴe┗ie┘ 

high risk events in order to create a more efficient and effective operational 

eﾐ┗iヴoﾐﾏeﾐt ┘hiIh leﾐds to the deli┗eヴ┞ of the highest ケualit┞ puHliI safet┞ seヴ┗iIes.ざ  

(ECF No. 137-3 at 15.)  According to Sergeant Meleen, DIS sergeants review 100 percent 

                                                

4 Plaintiffs submitted deposition transcripts from another case from Sgt. Meleen and Lt. Knobbe, 

discussing CIRB reviews and when Internal Affairs investigations are initiated.   
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of the Sheriff Departmentsげ use-of-force incidents.  (ECF No. 136-ヱヰ at ヵ.ぶ  Oﾐe of DI“げ 

ヴespoﾐsiHilities is to faIilitate the CI‘B さpヴoIess aﾐd Hoaヴd ﾏeetiﾐg.ざ  ふECF No. 137-3 at 

15.)   

According to the Manual, the Standards and Compliance Manager of the DIS 

forwards copies of all related reports from a critical incident to each member of the 

CIRB prior to a meeting.  (Id. at 6.)  After the reports are received and within a 

prescribed time frame, the CIRB holds a meeting attended by members of the board, as 

well as a representative fヴoﾏ the Coﾏﾏaﾐdeヴ of the eﾏplo┞eeげs Ihaiﾐ of Ioﾏﾏaﾐd, the 

DIS Standards and Compliance Manager, training unit representatives, the DIS sergeant 

and investigator assigned to the incident.  (ECF No. 137-3 at 6; accord ECF No. 136-10 at 

7-8.)  At the discretion of the chair, other individuals may be requested to attend.  (ECF 

No. 137-3 at 6; accord ECF No. 136-10 at 8.)  さAt the Hegiﾐﾐiﾐg of the CI‘B, the 

investigators involved in the investigation of the critical incident will present facts and 

circumstances to the members of the CIRB.ざ  ふECF No. ヱンΑ-3 at 7.)  The board members 

may then question the investigator about relevant circumstances.  (Id.)  The CIRB may 

ヴetuヴﾐ the Iase to the DI“ foヴ fuヴtheヴ iﾐ┗estigatioﾐ at the Hoaヴdげs disIヴetioﾐ.  (Id.)  

Presumably referring to these pヴoIeediﾐgs, Mヴ. Faigiﾐ asseヴts that さ[t]he 

IoﾏﾏuﾐiIatioﾐs aヴe Ioﾐfideﾐtial.ざ  ふECF No. ヱンΑ-2 at 3.)  The CIRB is specifically tasked 

at the end of the presentation with (1) voting on whether a policy violation may exist, 

where a finding that there may be a violation causes the case to be forwarded to 

Internal Affaiヴs ふさIAざぶ for investigation, and if IA finds there is no violation, the IA case 

must then be reviewed and approved by the voting members of the CIRB; (2) making 

training recommendations to the training lieutenant if it identifies significant training 

issues; (3) raising any identified policy concerns to DIS.  (ECF No. 137-3 at 7-8.) 

/ / / 

/ / / 

/ / / 

/ / / 
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Withiﾐ a ┘eek afteヴ the CI‘B [ﾏeetiﾐg], the eﾏplo┞eeげs5 commander is required 

to deHヴief the eﾏplo┞ee oﾐ さthe ヴesults of the CI‘Bざ aﾐd ┗eヴif┞ ha┗iﾐg doﾐe so iﾐ 

writing.  (Id. at 8.)  Mヴ. Faigiﾐ states that ┘hile ヴesults ﾏa┞ He Ioﾐ┗e┞ed, さ[d]etails 

ヴegaヴdiﾐg the iﾐteヴﾐal CI‘B disIussioﾐs aヴe ﾐot けIoﾐ┗e┞ed to the deputies suHjeIt to 

CI‘B ヴe┗ie┘.げざ     

The “taﾐdaヴds aﾐd CoﾏpliaﾐIe Maﾐageヴ of DI“ is ヴeケuiヴed to さpヴepaヴe a ヴepoヴt 

suﾏﾏaヴiziﾐg the aItioﾐs aﾐd IoﾐIlusioﾐs of the Hoaヴd,ざ iﾐIludiﾐg さspeIifiI fiﾐdiﾐgs ┘ith 

regard to whether the review board found any policy violations, and training or policy 

issues, as ┘ell as ┘hat aItioﾐs ┘eヴe takeﾐ H┞ the depaヴtﾏeﾐt.ざ  ふId. at 8.)  Lt. Cross 

explained that among his duties, he must pヴepaヴe さa Ioﾐfideﾐtial CI‘B ヴepoヴt to the 

Depaヴtﾏeﾐtげs legal Iouﾐsel, ‘oHeヴt Faigiﾐ that summarize[s] the open discussions with 

legal Iouﾐsel.ざ  ふECF No. ヱンΑ-3 at 15.)  He stated he specifically facilitated the CIRB 

ヴe┗ie┘iﾐg Paul “il┗aげs death, aﾐd pヴepaヴed the ヴelated ヴepoヴt さ┘ith the uﾐdeヴstaﾐdiﾐg 

that it was confidential and protected by the attorney-client pri┗ilege,ざ aﾐd ﾏaヴked as 

such.  He e┝plaiﾐs that the suﾏﾏaヴ┞ iﾐ the ヴepoヴt さe┗eﾐ iﾐIludes Mヴ. Faigiﾐげs o┘ﾐ 

thoughts aﾐd iﾏpヴessioﾐs,ざ aﾐd had he kﾐo┘ﾐ the ヴepoヴt ﾏight He shaヴed He┞oﾐd legal 

Iouﾐsel, he ┘ould ha┗e さleft out a ﾏajoヴit┞ of the details pヴo┗ided iﾐ this ヴepoヴt.ざ  (Id.)  

Lt. Cヴoss suspeIts that the Depaヴtﾏeﾐt ┘ould stop ha┗iﾐg the さfヴaﾐk aﾐd opeﾐ 

discussion with its attorney if it knew that such communications would not be kept in 

IoﾐfideﾐIe.ざ  ふId. at 15-16.)   

According to Lt. Knobbe, IA investigations are not required for in-custody deaths, 

oヴ さdeaths oIIuヴヴiﾐg duヴiﾐg oヴ iﾐ Ilose teﾏpoヴal pヴo┝iﾏit┞ oヴ tiﾏe of a use of foヴIe 

either in a patrol or a jail setting but not including deputy-iﾐ┗ol┗ed shootiﾐgs.ざ  ふECF No. 

136-11 at 3.)  And yet, discipline cannot be imposed on deputies unless there is an IA 

investigation.  (Id. at 7.)  Generally, an IA investigation can be initiated because of a 

                                                

5 Although it is ﾐot Ileaヴl┞ speIified iﾐ the Maﾐual, the Couヴt uﾐdeヴstaﾐds that the さeﾏplo┞eeざ 
referenced here is the employee whose actions CIRB reviewed.    
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CLERB6, a ヴefeヴヴal fヴoﾏ a supeヴ┗isoヴ oヴ soﾏeoﾐe else iﾐ a deput┞げs Ihaiﾐ of Ioﾏﾏaﾐd, 

because of litigation, or through a CIRB process.7  (ECF No. 136-11 at 4.)  According to 

Sgt. Meleen, the review that occurs through CIRB is the only mandatory review that all 

in-custody deaths are subject to ┘ithiﾐ the “heヴiffげs Depaヴtﾏeﾐt.  (ECF No. 136-10 at 6.)   

Robert Faigin, who attended as the Chief Legal Advisor at all the CIRB proceedings 

during the three-year period for which Plaintiffs requested information, submitted two 

declarations to suppoヴt the Couﾐt┞げs pヴi┗ilege asseヴtioﾐs.  ふECF Nos. ヱンΑ-2, 137-3 at 10-

ヱヲ.ぶ  He e┝plaiﾐs that he pヴo┗ides さlegal ad┗iIe iﾐ [his] IapaIit┞ as the Chief Legal 

Ad┗isoヴ foヴ the “heヴiffげs Depaヴtﾏeﾐt, ┘ith the e┝peItatioﾐ that all IoﾏﾏuﾐiIatioﾐs aヴe 

made in confidence and shall remain so, unless disclosed by [him] or at the request of 

the “heヴiff.ざ  ふECF No. ヱンΑ at ヲ.ぶ  Iﾐ additioﾐ to Ioﾐfiヴﾏiﾐg that the CI‘Bげs puヴpose is to 

assess aﾐd ﾏiﾐiﾏize sheヴiffげs depaヴtﾏeﾐt Ii┗il e┝posuヴe foヴ IヴitiIal iﾐIideﾐts, he e┝plaiﾐs 

that the CIRB process and report are not routine and aヴe さstヴuItuヴed to allo┘ foヴ 

communications between key Department staff, with relevant knowledge of the 

iﾐIideﾐt, Depaヴtﾏeﾐt poliIies, pヴoIeduヴes, aﾐd pヴaItiIes, aﾐd the Depaヴtﾏeﾐtげs Chief 

Legal Ad┗isoヴ.ざ  ふId. at 2-3.)  He further states that the CIRB repoヴts さsuﾏﾏaヴize fヴaﾐk 

aﾐd opeﾐ disIussioﾐs that oIIuヴ duヴiﾐg the CI‘B ﾏeetiﾐgs,ざ さaヴe Ioﾐfideﾐtial aﾐd 

pヴepaヴed at [his] ヴeケuest aﾐd foヴ [his] ヴe┗ie┘,ざ aﾐd are confidentially maintained by him 

iﾐ his offiIe iﾐ the Legal Affaiヴs Uﾐit of the “heヴiffげs Depaヴtment, to He used H┞ “heヴiffげs 

legal and County Counsel to assist with litigation strategy.  (Id. at 3.)  Mr. Faigin 

ﾏaiﾐtaiﾐs that disIlosuヴe of さthe Ioﾐfideﾐtial CI‘B ヴepoヴt ┘ould iﾐhiHit [his] aHilit┞ to 

provide sound and informed advice as to matters that are likely to result in civil 

litigatioﾐ.ざ  ふId.)                 

                                                

6 さCLE‘Bざ ヴefeヴs to the Citizeﾐsげ La┘ EﾐfoヴIeﾏeﾐt ‘e┗ie┘ Boaヴd, estaHlished H┞ “aﾐ Diego Couﾐt┞ 
┗oteヴs さto iﾐdepeﾐdeﾐtl┞ ヴeIei┗e aﾐd iﾐ┗estigate Iitizeﾐ Ioﾏplaiﾐts agaiﾐst deputies aﾐd pヴoHatioﾐ 
offiIeヴs.ざ  (ECF Nos. 136-5; 136-6.)      
7 It is unclear from the testimony of Knobbe whether the CIRB and civil litigation refer to the same or 

separate mechanisms to initiate an IA investigation.   
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IV. LEGAL STANDARD 

The Federal Rules of Civil Procedure8 authorize parties to さobtain discovery 

regarding any nonprivileged matter that is relevant to any paヴt┞げs claim or defense and 

proportional to the needs of the case, considering the importance of the issues at stake 

in the action, the amount in controversy, the parties' relative access to relevant 

information, the parties' resources, the importance of the discovery in resolving the 

issues, and whether the burden or expense of the proposed discovery outweighs its 

likel┞ Heﾐefit.ざ  Fed. R. Civ. P. 26(b)(1).  Relevant information need not be admissible at 

trial to be discoverable.  Id.  District courts have broad discretion to determine relevance 

for discovery purposes.  See Hallett v. Morgan, 296 F.3d 732, 751 (9th Cir. 2002).  

Similarly, district courts have broad discretion to limit discovery where the discovery 

sought is さuﾐヴeasoﾐaHl┞ Iuﾏulati┗e oヴ dupliIati┗e, oヴ Iaﾐ He oHtaiﾐed from some other 

souヴIe that is ﾏoヴe Ioﾐ┗eﾐieﾐt, less Huヴdeﾐsoﾏe, oヴ less e┝peﾐsi┗eざ; the ヴeケuestiﾐg 

party has had ample opportunity to obtain discovery; or the discovery sought is beyond 

the scope of Rule 26(b)(1).  Fed. R. Civ. P. 26(b)(2)(C). 

An interrogatory may relate to any matter that may be inquired of under Rule 

26(b).  Fed. R. Civ. P. 33(a)(2).  The responding party must answer each interrogatory by 

stating the appropriate objection(s) with specificity or, to the extent the interrogatory is 

not objeIted to, H┞ さaﾐs┘eヴ[iﾐg] sepaヴatel┞ aﾐd full┞ iﾐ ┘ヴitiﾐg uﾐdeヴ oath.ざ  Id. at 33(b).  

The responding party has the option in certain circumstances to answer an interrogatory 

by specifying responsive records and making those records available to the interrogating 

party.  Id. at 33(d). 

A party may request the production of any document within the scope of Rule 

26(b).  Fed. R. Civ. P. 34(a).  さFoヴ eaIh iteﾏ oヴ Iategoヴ┞, the ヴespoﾐse ﾏust eitheヴ state 

that inspection and related activities will be permitted as requested or state an 

                                                

8 All further references to Rules are to the Federal Rules of Civil Procedure, unless otherwise noted. 
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oHjeItioﾐ to the ヴeケuest, iﾐIludiﾐg the ヴeasoﾐs.ざ  Fed. R. Civ. P. 34(b)(2)(B).  The 

responding party is responsible foヴ all iteﾏs iﾐ さthe ヴespoﾐdiﾐg paヴt┞げs possessioﾐ, 

Iustod┞ oヴ Ioﾐtヴol.ざ  Fed. R. Civ. P. 34(a)(1).  The party seeking to compel discovery has 

the burden of establishing that its request satisfies the relevance requirements of Rule 

26(b)(1).  Soto v. City of Concord, 162 F.R.D. 603, 610 (N.D. Cal. 1995).  Thereafter, the 

party opposing discovery has the burden of showing that the discovery should be 

pヴohiHited, aﾐd さthe Huヴdeﾐ of Ilaヴif┞iﾐg, e┝plaiﾐiﾐg, aﾐd suppoヴtiﾐg its oHjeItioﾐs.ざ  

DIRECTTV, Inc. v. Trone, 209 F.R.D. 455, 458 (C.D. Cal. 2002) (citing Blankenship v. Hearst 

Corp., 519 F.2d 418, 429 (9th Cir. 1975)).   

In a civil rights lawsuit brought against state actors under federal law, privilege 

issues are resolved using federal law.  See Kelly v. City of San Jose ふさKell┞ざぶ, 114 F.R.D. 

653, 660 (N.D. Cal. 1987) (citing Kerr v. U.S. Dist. Court for Nothern Dist. ふさKeヴヴざぶ, 511 

F.2d 192, 197 (9th Cir. 1975)).  For this reason, the Court will apply federal law to the 

Couﾐt┞げs pヴi┗ilege Ilaiﾏs.  Rule 26(Hぶふヵぶ ヴeケuiヴes the paヴt┞ ┘ithholdiﾐg さiﾐfoヴﾏatioﾐ 

otherwise discoverable by claiming that the information is privileged or subject to 

pヴoteItioﾐ as tヴial pヴepaヴatioﾐ ﾏateヴial,ざ to さe┝pヴessl┞ ﾏake the Ilaiﾏ.ざ  Fed. ‘. Ci┗. P. 

26(B)(5)(A)(i).  The asserting paヴt┞ ﾏust also さdesIヴiHe the ﾐatuヴe of the doIuﾏeﾐts, 

communications, or tangible things not produced or disclosed . . . in a manner that, 

without revealing information itself privileged or protected, will enable other parties to 

assess the Ilaiﾏ.ざ  Fed. R. Civ. P. 26(B)(5)(A)(ii).          

A. Attorney-Client Privilege 

The attorney-Ilieﾐt pヴi┗ilege is iﾐteﾐded さto encourage full and frank 

communication between attorneys and their clients and thereby promote broader 

public interests in the observance of law and administration of justice.ざ  Upjohn Co. v. 

United States, 449 U.S. 383, 389 (1981).  When assessing whether communications are 

protected by attorney-client privilege, the requirements are often formulated as an 

eight-element test that ヴeケuiヴes: さ(1) [ ] legal advice of any kind is sought (2) from a 

professional legal adviser in his capacity as such, (3) the communications relating to that 
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purpose, (4) made in confidence (5) by the client, (6) are at his instance permanently 

protected (7) from disclosure by himself or by the legal adviser, (8) unless the protection 

He ┘ai┗ed.ざ  Myles v. Cty. of San Diego, Case No. 15cv1985-BEN (BLM), 2016 WL 

2343914, at *7 (S.D. Cal. May 4, 2016) (quoting United States v. Richey, 632 F.3d 559, 

566 (9th Cir. 2011) and United States v. Graf, 610 F.3d 1148, 1156 (9th Cir. 2010)); In re 

Fischel, 557 F.2d 209, 211 (9th Cir. 1977).  It さis a two-way street: けThe attorney-client 

privilege protects confidential disclosures made by a client to an attorney in order to 

obtain legal advice, . . . as well as an attorney's advice in response to such disclosures.げざ  

United States v. Bauer, 132 F.3d 504, 507 (9th Cir. 1997) (quoting United States v. Chen, 

99 F.3d 1495, 1501 (9th Cir.1996)).   

The attorney-client privilege can protect qualifying communications between 

government counsel and their government agency clients.  Yellowstone Women's First 

Step House, Inc. v. City of Costa Mesa, No. SACV1401852JVSJDEX, 2018 WL 6164305, at 

*2 (C.D. Cal. May 9, 2018) (citations omitted), reconsideration denied 2018 WL 6016292 

(C.D. Cal. Aug. 3, 2018).  However, not all communications with a lawyer are necessarily 

privileged.  United States v. Ruehle, 583 F.3d 600, 607 (9th Cir. 2009) (internal citations 

omitted).  The attorney-client privilege is strictly construed because it interferes with 

the discovery of truth.  Id.  The party claiming the attorney-client privilege must 

estaHlish Hoth さthe ヴelatioﾐship and pヴi┗ileged ﾐatuヴe of the IoﾏﾏuﾐiIatioﾐ.ざ  United 

States v. Ruehle, 583 F.3d 600, 607 (9th Cir. 2009) (quoting United States v. Bauer, 132 

F.3d 504, 507 (9th Cir. 1997)).  さ[T]hat Ilieﾐts ┘eヴe at a ﾏeetiﾐg ┘ith Iouﾐsel in which 

legal advice was being requested and/or received does not mean that everything said at 

the ﾏeetiﾐg is pヴi┗ileged.ざ  North Pacifica, LLC v. City of Pacifica, 274 F.Supp.2d 1118, 

1127 (N.D. Cal. 2003) (emphasis in original).  Where there may be gray area between 

communications involving both legal advice and business or administrative purposes, 

the Court must determine the primary purpose.  Id. at 1127-28.  The burden to establish 

that the primary purpose is legal rests on the party asserting the privilege.  Id.  

/ / / 
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B. Work Product Protection 

Rule 26(b)(3) sets forth the federal work-product rule, a qualified immunity that 

pヴoteIts さfヴoﾏ disIo┗eヴ┞ doIuﾏeﾐts aﾐd taﾐgiHle thiﾐgs pヴepaヴed H┞ a paヴt┞ oヴ his 

ヴepヴeseﾐtati┗e iﾐ aﾐtiIipatioﾐ of litigatioﾐ.ざ  Admiral Ins. Co. v. U.S. Dist. Court for Dist. 

of Arizona, 881 F.2d 1486, 1494 (9th Cir. 1989).  A party seeking production of otherwise 

discoverable documents protected as work product must さsho┘ that it has substantial 

need for the materials and cannot, without undue hardship, obtain their substantial 

eケui┗aleﾐt H┞ otheヴ ﾏeaﾐs.ざ  Fed. ‘. Ci┗. P ヲヶふHぶふンぶふAぶ.  E┗eﾐ if ┘oヴk pヴoduIt is oヴdeヴed 

disIlosed, the Couヴt さﾏust pヴoteIt agaiﾐst disIlosuヴe of the ﾏeﾐtal iﾏpヴessioﾐs, 

IoﾐIlusioﾐs, opiﾐioﾐs, oヴ legal theoヴies of a paヴt┞げs attoヴﾐe┞ oヴ otheヴ ヴepヴeseﾐtative 

IoﾐIeヴﾐiﾐg the litigatioﾐ.ざ  Fed. ‘. Ci┗. P. ヲヶふHぶふンぶふBぶ.  The purpose of the work-product 

doItヴiﾐe is to pヴoteIt さthe iﾐtegヴit┞ of ad┗eヴsaヴial pヴoIeediﾐgs H┞ allo┘iﾐg attoヴﾐe┞s to 

prepare their thoughts and impressions about a case freely and without ヴeseヴ┗atioﾐ.ざ  

Am. Civil Liberties Union of N. California v. United States Dep't of Justice, 880 F.3d 473, 

483 (9th Cir. 2018) (citing Hickman v. Taylor, 329 U.S. 495 (1947)).   

The Ninth Circuit requires that a party asserting work product protections to 

demonstrate (1) the documents are さけpヴepaヴed iﾐ aﾐtiIipatioﾐ of litigatioﾐ oヴ foヴ tヴial,げ 

aﾐd ふヲぶ the┞ ﾏust He pヴepaヴed けH┞ oヴ foヴ aﾐotheヴ paヴt┞ oヴ H┞ oヴ foヴ that otheヴ paヴt┞げs 

ヴepヴeseﾐtati┗e.げざ  In re Grand Jury Subpoena, 357 F.3d 900, 907 (9th Cir. 2004) (internal 

citations omitted).   

さ[T]he ┘oヴk pヴoduIt doItヴiﾐe does ﾐot pヴoteIt ﾏateヴials that aヴe pヴepaヴed iﾐ the 

oヴdiﾐaヴ┞ Iouヴse of Husiﾐess.ざ  Anderson v. Marsh, 132 F.R.D. 584, 593 (E.D. Cal. 2015).  A 

さdual puヴpose doIuﾏeﾐtざ is a doIuﾏeﾐt that seヴ┗es both a non-adversarial purpose and 

a litigation purpose.  See Am. Civil Liberties Union of N. California, 880 F.3d at 485-86.  

Where such a document, considering its nature and the surrounding facts of the case 

さwould not have been created in substantially similar form but for the prospect of . . . 

litigation,ざ it さcan be fairly said to have been prepared or obtained because of the 

prospect of litigation.ざ  Id. at 485-86 (internal citations and quotation marks omitted).  
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さWhen there is a true independent purpose for creating a document, work product 

protection is less likely, but when two purposes are profoundly interconnected, the 

aﾐal┞sis is ﾏoヴe IoﾏpliIated.ざ  In re Grand Jury Subpoena, 357 F.3d at 908.  

V. ANALYSIS 

A. The County Has Not waived Its Attorney-Client Privilege and Work Product 

Objections.  

Plaintiffs first argue that by failing for over seven months to provide a privilege log 

listing each of the requested CIRB reports, the County has waived its privilege 

objections.  (See ECF No. 136-1 at 21-24.)  Plaintiffs explain that at the filing of their 

motion, the only CIRB doIuﾏeﾐt iﾐIluded iﾐ the Couﾐt┞げs pヴi┗ilege log ┘as the oﾐe 

peヴtaiﾐiﾐg to Paul “il┗aげs death, despite Plaiﾐtiffsげ ヴeケuest foヴ the CI‘B doIuﾏeﾐts foヴ all 

use-of-force incidents between January 20, 2015 and January 20, 2018 (a time period 

that would exclude Mヴ. “il┗aげs lateヴ death).  (Id. at 22.)  While the County vigorously 

asserts its attorney-client communication privilege and work product objections in its 

Oppositioﾐ to Plaiﾐtiffsげ Motioﾐ to Coﾏpel, it does ﾐot appeaヴ that the Couﾐt┞ 

specifically addressed Plaiﾐtiffsげ ┘ai┗eヴ aヴguﾏeﾐt.  ふSee ECF No. 137.)   

さThe gヴouﾐds foヴ oHjeItiﾐg to aﾐ iﾐteヴヴogatoヴ┞ ﾏust He stated ┘ith speIifiIit┞.  

Any ground not stated in a timely objection is waived unless the Court, for good cause, 

e┝Iuses the failuヴe.ざ  Fed. ‘. Civ. P. 33(b)(4).  Aﾐ oHjeItioﾐ to aﾐ ‘FP さﾏust state 

whether any responsive materials are being withheld on the basis of that oHjeItioﾐ.ざ  

Fed. R. Civ. P. 34(b)(2)(C).  さWheﾐ a paヴt┞ ┘ithholds iﾐfoヴﾏatioﾐ otheヴ┘ise disIo┗eヴaHle 

by claiming that the information is privileged or subject to protection as trial 

preparation material, the party must: (i) expressly make the claims; and (ii) describe the 

nature of the documents, communications, or tangible things not produced or 

disclosed—and do so in a manner that, without revealing information itself privileged or 

pヴoteIted, ┘ill eﾐaHle otheヴ paヴties to assess the Ilaiﾏ.ざ  Fed. ‘. Ci┗. P. ヲヶふHぶふヵぶふAぶ.   

Courts may determine that a general, boilerplate assertion of privilege that is not 

accompanied or followed by a timely, detailed privilege log does not satisfy the 
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requirements of Rule 26(b)(5) and results in a waiver of the privilege asserted.  See 

Burlington N. & Santa Fe Ry. Co. v. U.S. Dist. Court for Dist. of Mont., 408 F.3d 1142, 

1147-48 (9th Cir. 2005).  The Ninth Circuit has provided guidance for determining 

whether a party has sufficiently supported an attorney-client privilege objection to a 

Rule 34 RFP.  Courts are to make case-by-case, holistic reasonableness determinations 

regarding whether a party has waived its privilege, Ioﾐsideヴiﾐg さthe degree to which the 

objection or assertion of privilege enables the litigant seeking discovery and the court to 

evaluate whether each of the withheld documents is privileged (where providing 

particulars typically contained in a privilege log is presumptively sufficient and 

boilerplate objections are presumptively insufficient); the timeliness of the objection 

and accompanying information about the withheld documents (where service within 30 

days, as a default guideline, is sufficient); the magnitude of the document production; 

and other particular circumstances of the litigation that make responding to discovery 

unusually easy (such as, here, the fact that many of the same documents were the 

subject of discovery in an earlier action) or unusually hard.ざ  Id. at 1149.  

 The Court first considers whether the County adequately objected to the 

iﾐfoヴﾏatioﾐ ヴeケuested iﾐ Plaiﾐtiffsげ iﾐteヴヴogatoヴies.  The iﾐteヴヴogatoヴies do ﾐot 

specifically ask for CIRB reports or information contained within CIRB reports; instead, 

they ask essentially for information about the existence of certain CIRB reviews, the 

facts of the underlying incidents under review, and the identification of any document 

さヴefleItiﾐgざ suIh ヴe┗ie┘.  (See ECF No. 136 at 1-ヵ.ぶ  Theヴefoヴe, the Couﾐt┞げs oHjeItioﾐ, 

┘hiIh asseヴts that さthe IヴitiIal iﾐIideﾐt ヴe┗ie┘ doIuﾏeﾐts ┘ould He pヴoteIted fヴoﾏ 

disclosure by the attorney-client privilege and work-product doctrine,ざ does ﾐot diヴeItl┞ 

address why the County is not responding with the information requested in the 

iﾐteヴヴogatoヴies.  Foヴ iﾐstaﾐIe, Iﾐteヴヴogatoヴ┞ No. ヱヶ siﾏpl┞ asks ┘hetheヴ the “heヴiffげs 

Depaヴtﾏeﾐtげs CI‘B ヴe┗ie┘ed aﾐ┞ iﾐIideﾐts of use of foヴIe foヴ a thヴee-year period.  (Id. at 

2.)  This interrogatory simply asked for a yes or no answer, and that the Countyげs claims 
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the CIRB reports are privileged does not necessarily support withholding the answer 

sought.   

While the Court believes the record could support ┘ai┗eヴ of the Couﾐt┞げs pヴi┗ilege 

objections regarding the interrogatories, it notes it was at least clear that the basis of 

the privilege claim was the nature and purpose of the CI‘Bげs IヴitiIal iﾐIideﾐt ヴe┗ie┘.  

Based on the briefing and discussion with counsel regarding the CIRB proceedings, there 

has Heeﾐ a histoヴ┞ Het┘eeﾐ the Couﾐt┞ aﾐd ┗aヴious plaiﾐtiffsげ Iouﾐsel of litigatiﾐg 

privilege issues related to the CIRB that is well-known to Plaiﾐtiffsげ Iouﾐsel.  (See, e.g., 

ECF No. 136-10 and 136-11 (deposition transcripts regarding CIRB from another case in 

this district), ECF No. 137-3 at 18-26, 30-33 (orders regarding privilege of CIRB reports in 

other cases in this district).)  Despite any shortcomings that could justify waiver, it 

appears that the objection was discernible to Plaintiffs, who were able to brief their 

motion to compel.  (See ECF No. 136.)  Plaintiffs have not cited to any authority 

suggesting that objections to interrogatories require a privilege log.  Therefore, the 

Court declines to find the Couﾐt┞げs pヴi┗ilege oHjeItioﾐs to the iﾐteヴヴogatoヴies at-issue 

waived, and address the merits of the objections. 

Moving to RFP No. 46, the Court notes the specific language thereof, which calls 

for production of the documents identified in response to Interrogatory No. 18.  (See id. 

at 4.)  Since no documents were identified in Interrogatory No. 18, RFP No. 46 did not 

technically request any documents.  Therefore, the County did not waive its privilege by 

failing to provide a privilege log.        

B. Interrogatories  

Tuヴﾐiﾐg to the Couﾐt┞げs attoヴﾐe┞-client privilege and work product objections, the 

Court first considers the Interrogatories presented in the instant dispute, Nos. 16, 17, 

and 18.  Interrogatory No. 16 simply asked whether the CIRB reviewed any incidents 

involving use of force during the specified time.  (ECF No. 136 at 2.)  At the hearing 

ヴegaヴdiﾐg this ﾏotioﾐ, Iouﾐsel foヴ the Couﾐt┞ iﾐdiIated that the Couﾐt┞ ┘as さamenable 

to supplementing that with a yes answer.ざ  ふECF No. ヱヴヲ at ヱΓ-20.)  Therefore, the Court 
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will consider the Couﾐt┞げs oHjeItioﾐ to Iﾐteヴヴogatoヴ┞ No. ヱヶ ┘ithdヴa┘ﾐ.  The County is 

ORDERED to provide a supplemental response to Interrogatory Number 16.  The Court 

now turns addresses Interrogatory Nos. 17 and 18.  

1. Interrogatory No. 17 

Interrogatory No. 17 asks the County to provide a factual description of each 

incident involving use-of-force that was reviewed by CIRB during the relevant time.  (ECF 

No. 136 at 2.)  Though the Couﾐt┞げs oHjeItioﾐs oﾐl┞ asseヴted that the さIヴitiIal iﾐIideﾐt 

review documents would be protected from disclosure by the attorney-client privilege 

and work-pヴoduIt doItヴiﾐe,ざ Iouﾐsel foヴ the Couﾐt┞ asseヴted at the hearing on this 

motion that there are circumstances where the very selection of which cases are 

examined H┞ CI‘B ﾏa┞ iﾐ┗ol┗e the Ihief legal ad┗isoヴげs thoughts aﾐd iﾏpヴessioﾐs.  

(Compare id. at 3 (objections to Interrogatory No. 17) (emphasis added) with ECF No. 

142 at 21-22 (argument at hearing).)  While counsel for the County maintained that the 

determination regarding whether CIRB conducts a review is privileged in some 

circumstances, he agreed that there are other, non-confidential sources of information 

that would provide the factual summaries requested in this interrogatory.  (Id. at 26.)  

The Court therefore analyzes the contested issue of whether the identities of which use-

of-force cases CIRB reviewed during the relevant period are privileged.  

First, because Plaintiffs seek information here, and not a document or other 

tangible thing prepared by the County, the work product privilege does not apply.  See 

Fed. R. Civ. P. 26(b)(3).         

Next, theヴe aヴe at least t┘o pヴoHleﾏs ┘ith the Couﾐt┞げs asseヴtioﾐ of the attoヴﾐe┞-

client privilege as to the existence of a CIRB review of any particular incident.  For one, 

the Manual requires that CIRB review certain types of incidents involving use of force, 

such as those resulting in an in-custody death, use of deadly force by a department 

employee, an incident where an action of a member of the department resulted in 

seヴious iﾐjuヴ┞ oヴ death, oヴ s┘oヴﾐ peヴsoﾐﾐelげs disIhaヴge of a fiヴeaヴﾏ.  ふECF No. ヱンΑ-3 at 

7.)  Disclosure of the fact that the CIRB reviewed any such incidents would therefore not 
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convey any communications revealing the thoughts or impressions of a legal advisor.  

While otheヴ iﾐIideﾐts ﾏa┞ He ヴe┗ie┘ed さin the judgment of the Sheriff, the 

Undersheriff, Assistant Sheriff, or board member,ざ oﾐl┞ oﾐe of those eight people is an 

attorney.  (ECF NO. 137-3 at 7.)  The County, having the burden of proving the privilege 

applies, has failed to distinguish between CIRB reviews that were automatically required 

by the Depaヴtﾏeﾐtげs o┘ﾐ procedure and those that reflect advice of counsel.  In fact, 

aside fヴoﾏ the Couﾐt┞げs Iouﾐselげs aヴguﾏeﾐt at the heaヴiﾐg oﾐ this ﾏatteヴ, the County 

did not submit any written argument or evidence to support the claim that the 

requested information is privileged.  Neither Mr. Faigin nor Lt. Cross claimed that any 

specific CIRB reviews involving excessive use-of-force were impaneled based on 

Iouﾐselげs disIヴetioﾐ, or that other conditions exist to make the existence of CIRB review 

privileged.   

That the existence of a specific CIRB review does not reveal the advice of counsel 

is also suggested by the briefing in the many cases that have been cited to this Court 

regarding this issue.  The County has on several occasions identified the CIRB documents 

related to the case being litigated, without claiming the existence of the CIRB review 

was privileged.  See Medina v. Cnty of San Diego, Civil No. 08cv1252-BAS (RBB), 2014 WL 

ヴΑΓンヰヲヶ at *ヱヵ ふ“.D. Cal. “ept. ヲヵ, ヲヰヱヴぶ ふさThe pヴi┗ilege log ideﾐtifies thヴee iteﾏs; t┘o 

aヴe letteヴs fヴoﾏ ‘. Faigiﾐ to “. Aﾏos desIヴiHed as けCI‘B ヴepoヴt ヴe: officer involved 

shootiﾐg ヴe: ‘oHeヴt Mediﾐa.げざぶ; ECF No. 19 in Case No. 15cv686-L(JMA) at 3 (briefing of 

disIo┗eヴ┞ dispute to Judge Adleヴ, ヴegaヴdiﾐg iteﾏ listed iﾐ Couﾐt┞げs pヴi┗ilege log as 

さけ“D“O CヴitiIal IﾐIideﾐt ‘e┗ie┘ Boaヴd ‘epoヴt,げ dated Aug. ヲヰ, ヲヰヱヴざ ┘ith Bates 

numbers); ECF No. 176 in Case No. 16cv1412-BEN (MDD) at 3 (briefing of discovery 

dispute to Judge DeﾏHiﾐ ヴegaヴdiﾐg Couﾐt┞げs pヴi┗ilege log eﾐtヴ┞ foヴ さCヴitiIal IﾐIideﾐt 

‘e┗ie┘ Boaヴd Meﾏo aﾐd atteﾐdaﾐIe ヴosteヴ,ざ ideﾐtified H┞ Bates ﾐuﾏHeヴ, date, seﾐdeヴ 

and recipient); ECF No. 137-3 at 11 (declaration of R. Faigin, Chief Legal Advisor to the 

“heヴiffげs Depaヴtﾏeﾐt, disIussiﾐg the CI‘B ヴepoヴt pヴepaヴed ヴegaヴdiﾐg the iﾐIideﾐt 

underlying this case).  By comparison, the type of information sought by Plaintiffs 
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through the interrogatories at-issue here is less detailed than the information generally 

required for a party to support a claim of privilege.  See Miller v. Panucci, 141 F.R.D. 292, 

ンヰヲ ふC.D. Cal. Jaﾐ. ヲヱ, ヱΓΓヲぶ ふさBased oﾐ these Iases, e┝peヴieﾐIe has deﾏoﾐstヴated that 

the following list of items are sufficient to sustain the burden of asserting the attorney-

client privilege: 1. Date of documents; 2. Author; 3. Primary addressee; 4. Secondary 

addressee(s); persons copied and recipient (and the relationship of that persons(s) to 

the client and/or author of the document); 5. Type of documents (e.g., internal memo, 

letter with enclosures, draft affidavit, etc.); 6. Client (i.e., party asserting privilege); . 

Attorneys; 8. Subject matter of document or privileged communication; 9. Purpose of 

document or privileged communication (i.e. legal claim for privilege); and 10. Whether 

the document or communication is work product or attorney-Ilieﾐt pヴi┗ilege.ざぶ.   

Second, the Manual requires that the results of the CIRB be reported to the 

employee whose actions were subject to CIRB review.  (ECF No. 137-3 at 7.)  Counsel for 

the Couﾐt┞ Ioﾐfiヴﾏed this iﾐ the Couﾐt┞げs Oppositioﾐ aﾐd at the heaヴiﾐg oﾐ this ﾏotioﾐ.  

(See ECF No. ヱンΑ at Α ふさIf plaiﾐtiffs ┘aﾐt to kﾐo┘ ┘hat the uﾐit Ioﾏﾏaﾐdeヴ told the 

employee involved in the incident regarding the CIRB results, Plaintiffs can pursue that 

disIo┗eヴ┞.ざぶ (emphasis in original); ECF No. 142 at 23-27 (confirming the policy requires 

reporting of results to the employee whose actions are being reviewed).)  The 

requirement that the results (not the advice of counsel) be communicated to the 

employee whose actions are being reviewed outside of the attorney-client relationship 

is incompatible with the idea that the existence of the CIRB review is confidential.   

Considering all the foregoing, the County has not demonstrated that existence of 

any specific CIRB reviews would reveal confidential attorney-client communications.  

Since counsel for the County confirmed that there are non-privileged sources for the 

factual summary information about the underlying incidents, the County is ORDERED to 

provide a supplemental response to this interrogatory.       

/ / / 

/ / / 
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2. Interrogatory No. 18 

This interrogatory simply asks the County to identify any documents reflecting the 

CI‘Bげs internal review of use-of-force cases during the specified period.  Because the 

Court has concluded that the County has not demonstrated the existence of a CIRB 

review is privileged, either generally or in some subset of the requested cases, the 

identities of the documents reflecting the CIRB review are also not privileged and the 

County must provide a supplemental response to this interrogatory.    

In summary, the Court OVERRULES the Couﾐt┞げs non-waived attorney-client 

privilege and work product protection objections to Interrogatories 16, 17, and 18.  The 

County is ORDERED to provide supplemental responses to these three interrogatories.    

C. RFP No. 46 

This request demands the production of the documents identified in 

Interrogatory No. 18.  (ECF No. 136 at 4.)  However, since the County has not responded 

to Interrogatory No. 18 after asserting the objections discussed above, and has 

consequently not provided a privilege log identifying and describing the responsive 

documents that the County claims are subject to the attorney-client privilege or 

protected by the work product doctrine, the Court lacks sufficient information to 

consider whether the claimed privileges protect the specific documents, or portions 

thereof from disclosure.  See United States v. Christensen, 828 F.3d 763, 803 (9th Cir. 

2015) (さThe Ilaiﾏ of pヴi┗ilege ﾏust He ﾏade aﾐd sustaiﾐed oﾐ a ケuestioﾐ-by-question or 

document-by-document basis; a blanket claim of privilege is unacceptable.  The scope of 

the pヴi┗ilege should He けstヴiItl┞ Ioﾐfiﾐed ┘ithiﾐ the ﾐaヴヴo┘est possiHle liﾏits.げざ) (internal 

citations omitted).  The Court does not know with certainty what responsive documents 

exist, nor which of those or portions thereof the County asserts are privileged.  With the 

understanding that the basic existence of a CIRB review is not privileged, the County 

should now justify its specific claims of privilege, and will be in a better position to do so 

さ┘ithout ヴe┗ealiﾐg iﾐfoヴﾏatioﾐ itself pヴi┗ileged oヴ pヴoteIted.ざ  Fed. ‘. Ci┗. P. 

26(b)(5)(A)(ii).      
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Considering the above determination that the existence of a CIRB review of a 

specific incident is not privileged, the County must provide a supplemental response to 

RFP No. 46 that addresses the specific documents identified in response to Interrogatory 

No. 18.  To the extent the County believes certain responsive documents, or portions 

thereof, are privileged, it ﾏust さestaHlish the pヴi┗ileged ﾐatuヴe of the IoﾏﾏuﾐiIatioﾐs 

and, if necessary, [] segregate the privileged information from the non-privileged 

iﾐfoヴﾏatioﾐ.ざ  Ruehle, 583 F.3d at 609.   

The Couヴt uﾐdeヴstaﾐds that theヴe ﾏa┞ still He disputes ヴegaヴdiﾐg the Couﾐt┞げs 

privilege claims after it provides supplemental responses as ordered here.  If such 

disputes remain, the parties are ORDERED to place a joint call to the Court within one 

┘eek of the Couﾐt┞げs pヴoduItioﾐ of a pヴi┗ilege log to discuss any remaining disputes.     

VI. CONCLUSION 

For the reasons described above, the Court ORDERS as follows:  

1. The Court OVERRULES the Couﾐt┞げs attorney-client privilege and work 

product oHjeItioﾐs to Plaiﾐtiffsげ Iﾐteヴヴogatoヴ┞ Nos. ヱヶ, ヱΑ, aﾐd ヱΒ.  All objections not 

Hヴiefed H┞ the Couﾐt┞ iﾐ its Oppositioﾐ to Plaiﾐtiffsげ Motioﾐ to Coﾏpel aヴe deeﾏed 

waived.  The County is ORDERED to provide supplemental responses to the disputed 

interrogatories on or before November 24, 2020. 

2. The County must provide a supplemental response to RFP No. 46 on or 

before November 24, 2020, including a detailed privilege log to support any claims of 

attorney-client privilege and work product protection asserted by the County.       

3. If aﾐ┞ disputes ヴeﾏaiﾐ ヴegaヴdiﾐg the Couﾐt┞げs “uppleﾏeﾐtal ヴespoﾐses, the 

parties are to place a joint call to chambers no later than December 1, 2020. 

IT IS SO ORDERED. 

Dated:  November 16, 2020 
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