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8 UNITED STATES DISTRICT COURT
9 SOUTHERN DISTRICT OF CALIFORNIA
10 | , _
11 || SHANE CAVANAUGH, an individual ) Case No.: 3:18-cv-02557-BEN-LL
12 and as personal representative and ) :
successor in interest of the Estate of ) ORDER GRANTING:
13 || RICHARD BOULANGER; the Estate of ) .
14 RICHARD BOULANGER, - ) (1) DEFENDANTS’ MOTION TO
Plaintiffs ) DISMISS PLAINTIFFS’ SECOND
15 ’ ) AMENDED COMPLAINT WITH
16 V. _ ) PREJUDICE
17 COUNTY OF SAN DIEGO, a municipal ) @ JOINT MOTION TO DISMISS
Corporation; SHERIFF BILL GORE,
18 || individually and in his official capacity as ) DEFENDANTS BRETT
. : ) GERMAIN AND MICHAEL
19 Sheriff for the County of San Diego; ) PACHECO
KEVIN KAMOSS, in his individual and )
20 Ofﬁf.‘;al capamty, STANLEY DI).(ON, mn ) [ECF Nos. 56 59 61 and 63]
21 his individual and official capacity; )
JOSEPH REYES, in his individual and )
22 || official capacity; and DOES 1-50 )
23 inclusive, )
94 Defendants.
75 [|I. INTRODUCTION |
26 Plaintiff Shane Cavanaugh, an individual and as personal representative and
~7 {{successor in interest of the Estate of Richard Boulanger along with the Estate of Richard
»g ||Boulanger (collectively, “Plaintiffs”) brings this wrongful death action against
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Defendants COUNTY OF SAN DIEGO, a municipal Corporation; Sherriff BILL GORE
individually and in his official capacity as Sherriff for the County of San Diego; KEVIN
KAMOSS, in his individual and official capacity; STANLEY DIXON, in his individual
and official capacity; JOSEPH REYES, in his individual and official capacity; énd
JAMES PARENT, in his individual and official capacity (collectively, “Defendants™).
ECF No. 55. |
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. The majority of the facts set forth are taken from the operative complaint, and for |

(| Additional facts were also taken from Plamtlff’s Ex Parte Motion for Order Appointing

Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cir. 1993) (“Otherwise, a plaintiff with a

1[Cir.1980) (providing that “a court may take judicial notice of its own records in other

Before the C ourt,isDEferidantSLM(‘),ti,onAto;Dismiss7andetri,kefBlaintifstSecond— -
Amended Complaint (the “Motion™). ECF No. 56. Plaintiffs opposed. ECF No. 59.
Defendants filed a reply brief. ECF No. 63. The Court also considers the Joint Motion
to Dismiss Defendants.Brett Germain and Michael Pacheco with prejudice. ECF No. 61.

The motioﬁs were submitted on the papers without ofal argument pursuant to Civil
Local Rule 7.1(d)(1) and Rule 78(b) of the Federal Rules of Civil Procedure (“FRCP™).
ECF No. 64. After considering the papers submitted, supporting documehtaition, and
applicable law, the Court GRANTS the Joint Motion as well as Defendants’ Motion to
Dismiss the Second Amended Complaint without leave to amend.
IL..  BACKGROUND

Al Statement of Facts!

purposes of ruling on Defendants’ motion to dismiss, the Court assumes the truth of the
allegations pled and liberally construes all allegations in favor of the non-moving party.
Manzarek v. St. Paul Fire & Marine Ins. Co., 519 F.3d 1025, 1031 (9th Cir. 2008).

Cavanaugh. ECF No. 20; see Rosen v. Uber Techs., Inc., 164 F. Supp. 3d 1165,1171 (N.D.
Cal. 2016} (providing that “[f]or purposes of a Rule 12(b)(6) motion...the court can [also]
‘augment’ the facts and inferences from the body of the complaint with ‘data points
gleaned from documents incorporated by reference into the complaint, matters of public
record, and facts susceptible to judicial notice’); Pension Ben. Guar. Corp. v. White

legally deficient claim could survive a motion to dismiss simply by failing to attach a
dispositive document on which it relied”); United States v. Wilson, 631 F.2d 118, 119 (9th

cases, as well as the records of an inferior court in other cases™).
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~ This case érises out of the death of Richard Boulanger (“Decedent” or “Mr.
Boulanger”) on February 14, 2016 in the San Diego Counfy Central Jail (“SDCCJ”), at the
age of 51 years old. Second Amended Complaint, ECF No. 55 (“SAC”) at 12-15; ECF
No. 20 at 9, 1 24, His son, Shane Cavanaugh (“Mr. Cavanaugh”), as administrator of
Mr. Boulanger’s estate, brings this action both on Mr. Boulanger’s behalf as his personal

representative as well as on behalf of himself as Mr. Boulanger’s heir. Id. at 3:1-5. The
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record-indicates Mr.-Boulanger-died-inte state and had at-least one other- child: Desiree
Boulaﬁger. Declaration of Shane Cavanaugh, ECF No. 20 at 9-10. This is significant, as
will be seen later.

On February 9, 2016, Mr. Boulanger was arrested for a non-violent crime and placed
in the San Diego County Central Jail (“SDCCJ”). SAC at 7:19-23. At the time of his
arrest, Mr. Boulanger wés a known opiate user and suffering from withdrawal symptoms.
Id. at 7:21-23. During the booking process, Mr. Boulanger (1) tested positive for narcotics,
including cocaine and heroin; (2) “told jail staff” he used heroin and drank alcohol on a
daily basis; (3) was observed as experiencing withdrawal symptoms; (4) was noted as
having a history of mental illness; and (5) was provided medication for his withdrawal
symptoms. Id. at 7:24-8:3. .Later, Mr. Boulanger was placed in jail cell 4B 1 “FOUR-
BAKER.” Id. at 8:4. | | | |

On February 12, 2016, at 5:19 p.m., Defendant Deputy Joseph Reyes (“Deputy
Reyes”) performed a soft count,> which is réquired by the San Diego County Sheriff’s
Detention Policy.> SAC at 17:7-17. Video surveillance shows Deputy Reyes closing Mr.

Boulanger’s cell door and walking past the next four cells without stopping or peering into

2 According to the complaint, a soft count “is an inmate count that ‘verifies each
inmate’s well-being through verbal or physical acknowledgement from the inmate.”” SAC
at 15:15-20. These “[s]oft counts are specifically to show there is proof of life.” Id. at 16:8.
3 Sheriff’s Detentions Policy 1.43, INMATE COUNT PROCEDURE, “establishes a
uniform procedure for physically counting and verifying the well-being of all inmates™ by
requiring detentions staff to verify “each inmate’s well-being through verbal or physical
acknowledgment from the inmate.” SAC at 15:28-16:5.

-3-
3:18-cv-02557-BEN-LL




i

the cells. 7d. at 17:11-17. During the soft count at approximately 5:25 p.m., video
surveillance shows Deputy Reyes “walking up to each cell and peering in for
approximately 1 second before proceeding to the next cell.” Id at 17:18-21. SDCCJ’s
Green Sheet Policy requires that soft c.ounts are “conducted at the beginning and end of
[e]lvery shift, and that a printed Operations Report (Count Sheet) is utilized while
conducting these ‘Soft Counts.”” Id. at 16:12-17. At 6:00 p.m., at the end of Deputy Reyes’
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shift, sgwe—i-ll-anee*v—ideo—a-l-sofshows—hj-m—performing-a—security—ch'eC'lC(aIS'o‘leown as a head
count), rather than a soft count, by peering into each cell for only one second and without
consulting paperwork. Id. at 17:26-18:4; .§ee also Defendants’ Opposition to Plaintiffs’
Motion for Leave to File Second Amended Cdmplaint, ECF No. 35-1 at 14. _

That same day, at an unknown time, Deputy James Parent (“Deputy Parent”) was
stationed in the watchtower and “took over watch” for approximately one hour for a deputy
working before Defendant Deputy Stanley Dixon (“Deputy Dixbn”) started his shift. SAC
at 13:25-28. While Deputy Parent was fillin'g.in for the deputy, he muted the Emergency
Intercom System. Compare SAC at 11:22-25 (alleging that “[w]hen DIXON started his
shift on February 12, 2016, he essentially walked in, turned everythiﬁg off, and disfegagded
all inmates and medical issues or emergencies they may have had”) with SAC at 13::25-
14:8 (pleading that “[p]rior to DIXON starting his shift,” Depﬁty Parent chose “to not
pérform any".of his duties correctly, ie muting the Emergency Intercom System to shut out |
inmate calls fdr help and/or immediate assistance”); id. at 14:4-20 (alleging that “DIXON
and/or PARENT intentionally manipulated the emergency intercom system”); ECF No.
35-1 at 14 (noting in the County of San Diego.Citizens'" Law Enforcement Review Board
(“CLERB”), that “Deputy 1 . . . reported that sometime prior to his shift, the audid_ alert

function of the inmate intercom system had been muted, with the volume turned all the

way down”).* However, Sheriff’s Detentions Policy LI requires alarm buttons in inmate

4 Although there are conﬂict'ing allegations as to who muted the intercom, where the
allegations of'a complaint conflict, the Court is not required to accept those allegations as
true, Steckman v. Hart Brewing, Inc., 143 F.3d 1293, 1295-96 (9th Cir. 1998), and the
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cells to be connected to a central control area to ensure constant monitoring of the alarms
with appropriate, timely assistance dispatched to the scene of any alarm. SAC at 9:16-27.

Also, on February 12, 2016, at an unknown time likely between 5:30 p.m. and 6:00
p-m.,> Mr. Boulanger’s celimate woke up to find Mr. Boulanger hanging from the bunk
bed with what appeared to be a rope fabricated frbm a sheet around Mr. Boulanger’s neck.

SAC at 8:5-9; ECF No. 35-1 at 13-14. Mr. Boulanger’s cellmate called for help four to ten
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no one responded to the calls via the intercom, the cellmate started banging on the doors

majority of Plaintiffs’ own allegations, SAC at 14:4-8, along with the CLERB Report,
which the Court takes judicial notice of as a public record, Wilson, 631 F.2d at 119, indicate
Deputy Parent, rather than Deputy Dixon, muted the intercom.

3 The SAC does not allege whether Mr. Boulanger’s death took place while Deputy
Reyes was working. However, the reasonable inference is that at 6:00 p.m., a shift change
took place. See SAC at 17:26-27 (pleading that “[s]urveillance video from the 6:00 end of
shift count documents REYES walking”); id. at 13:25 (noting that “[p]rior to DIXON
starting his shift,” Deputy Parent took over watch for the deputy working before Deputy
Dixon); id. at 10:21-24 (alleging that “[v]ideo surveillance shows . . . inmates . . . banging
on their cell door until deputies discovered Boulanger randomly during an opening shift
count); id. at 11:12-13 (alleging that Deputy Dixon “described how he was informed of
Boulanger’s emergency,” indicating he was working at the time Mr. Boulanger was
discovered, although not necessarily when he first attempted suicide). Thus, the Court
finds a reasonable inference is that at 6:00 p.m., a shift change occurred, and Deputy Dixon
came on shift while Deputy Reyes ended his shift. See id. at 17:26-27, 13:25, 10:21-24,
11:12-13. Further, if Deputy Dixon was working when Mr. Boulanger was discovered,
another reasonable inference is that Deputy Reyes was no longer working at that time. /d.
The SAC and CLERB also indicate that after Mr. Boulanger attempted suicide, it took
somewhere between 10 to 30 minutes to discover his body. SAC at 8:21-23,9:1-4, 11:14-
21; ECF No. 35-1 at 14. As a result, if Mr. Boulanger’s body was discovered during the
opening shift count for the 6:00 p.m. shift, and it took 10 to 30 minutes to discover his
body, another reasonable inference is that Mr. Boulanger attempted suicide somewhere
between 5:30 p.m. and 6:00 p.m., and his body was discovered sometime between 6:00
p-m. and 6:30 p.m. As pled, however, Mr. Boulanger’s time of death is unknown, and the
SAC does not allege that Deputy Dixon was working at the time Mr. Boulanger was
discovered. See generally SAC. That this is not clearly pled in the SAC is indicative of
the insufficiency of the factual allegations in the SAC.
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of his cell. Id. at 8:19-21. Somewhere between 10 to 30 minutes® passed before Deputies
Michael Pacheco and Brett Germain “randomly discovered” Mr. Boulanger duri'ng an
opening shift count. See SAC at 10:21-24. Deputies Pacheco and Germain notified Deputy
Dixon, who was working at the watchtower, by radio that Mr. Boulanger had hung himself.
Id. at 8:21-23, 9:1-4, 11:14-21. It was not until that point in time that Deputy Dixon

discovered the intercom had been muted. See id. at 11:15-21 (“once they . . . got there . . .
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and it passedﬁcﬁcﬁhrough the radio that we got a hanger, then I was like okay, let me
check, make sure to see if anyBody called . .. that’s when I seen something kind of flashing
and all that . . . that’s when I knew™), |

As soon as they discovered Mr. Boulanger’s body, deputies temporarily resuscitated
and revived Mr. Boulanger, and he was transported to UCSD Medical Center. SAC at 9:5-
8. However, on February 14 2016, two days later Mr. Boulanger developed multlsystem
failure and died. Id. at 9:8-19.

Plaintiffs assert that Defendants violated Mr. Boulaﬁger’s_ rights by, inter alia,
failing to (1) keep him in a safe and secure environment where he could be kept free from
injury, harm, and death and (2) pfovide him with adequate medical care and attention, in
violation of the Feurth, Eighth, and Fourteenth Amendments to the United States
Constitution. See ECF. No; 17. Plaintiffs further allege that Defendants’ (1) deliberate
indifference to Mr. Boulanger’s serious medical needs violated Mr. Boulanger’s .ci-Vil rights | -
and (2) “failure to train, supervise and/or take other measures at the Central Jail to prevent
the conduct that caused the untimely and wrongful death of Richard Boulanger deprived
Plaintiffs of their liberty interest in the parent-child relationship in violation of their

substantive due process rights as defined by the First and Fourteenth Amendments to the

6 Compare at SAC at 8:21-23, 9:1-4, 11:14-21 (alleging that “[i]t took over a half-
hour before any deputies arrived”) with ECF No. 35-1 at 14 (noting in the CLERB Report
that “[p]er the cellmate’s account, it took approximately 10 to 20 minutes before deputies
arrived”). Although for purposes of a motion to dismiss, the Court must construe all facts
in the light most favorable to Plaintiffs, the Court may also take judicial notice of
inconsistent facts in the record. Wilson, 631 F.2d at 119. '
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United States Constitution.” SAC at 30:27-31:8,

Mr. Boulanger’s death certificate indicates that the immediate cause of death was
(a) acute diffuse anoxic/ischemic encephalopathy,” but the certificate instructed the
individual completing it to “[e]nter the chain of events that directly caused death,” and as
such, (b) resuscitated cardiac aﬁest and (c) ligature hanging were also listed. ECF No. 20

at 16. When asked to describe how the injury occurred, the certificate states “HANGED
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SELF WITH STRIPS OF SHEET ATTACHED TO BED POLE.” Id. at 16. Manner of
death is listed as “suicide,” on February 12, 2016, with the hour listed as unknown. Id.
B.  Procedural History |
| On February 9, 2018, Plaintiff filed this lawsuit against Defendants County of San
Diego and Sheriff William Gore (“Sheriff Gbre”) in the San Diego Superior Court,

alleging causes of action for violation of his civil rights pursuant to 42 U.S.C. § 1983 for

(1) violation of Plaintiff's Eighth and Fourteenth Amendment rights; (2) deliberate

indifference to‘the decedent’s medical needs; (3) wrongful death; (4) loss of familial
relationship; (5) pain and suffering (survival action); and (6) Morell municipal liabilit)'ff‘
See Notice of Removal, ECF No. 1-4.

~ On February 27, 2018, Defendants County of San Diego and Sheriff Gore were
served with the complaint, ECF No. 10 at 2:4-5, and on March 22, 2018, they filed an
answer, ECF No. 4 af 33-37. However, on November 8, 2018, Defendants County of San
Diego and Sheriff Gore filed a Notice of Removal, removing this case to the Southern

District of California. ECF No. 1. On December 4, 2018, Defendants filed their Answer.

| 'ECF No. 3. On December 5, 2018, Plaintiffs filed a Motion for Remand, ECF No. 4,

7 Anoxic brain injury is an injury caused by a lack of oxygen. See June Mary Zekan
Makdisi, Nutrition and Hydration Under Ohio's Dpah: Judicial Misconstruction Threatens
the Right to Choose Death with Dignity, 38 Clev. St. L. Rev. 279, 289 (1990) (“Anoxia is
a condition where the oxygen supply has been cut off, such as when respiration ceases or
the heart stops pumping blood through the lungs and to the brain.”). Similarly, hypoxic
ischemic encephalopathy is defined as “generally permanent brain injury resulting from a
lack of oxygen or inadequate blood flow to the brain.” Hypoxic Ischemic Encephalopathy,
Stedmans Medical Dictionary, 289320, (2014).
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which 'this Ceurt denied on Jﬁly 16, 2019, due to the case involvihg federal claims under

42 U.S.C. § 1983, ECF No. 10.

On August 25, 2019, Plaintiffs filed their first motion to amend the complaint, which
included the same claims but sought to add Defendants Kevin Kemoss, Michael Pacheco,
Brett Germain, Stanley Dixon, and Joseph Reyes as defendants as well as plead additional
facts. ECF No. 17.. The following day, on August 26, 2019, Plaintiff also filed an Ex Parte
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Motion to Appoint Plaintiff - Shﬁﬁcmﬁsmiﬁmterest to the Estate of
Richard Boulanger, noting he had discovered he had a half-sister, Desiree Boulanger, with
whom he could no longer get in contact. ECF No. 20 at 8-11 (declaring his father died |
intestate). On October 10, 2019, this Court granted both motions. ECF Nos. 29, 30.

On October 17,2019, Plaintiff filed the First Amended Complaint (“FAC”) alleging
the same six claims for relief, adding the aforementioned defendants, and demanding a jury
trial. ECF No. 31. A mere Week after filing the FAC, Plaintiff filed a Motion for leave to |-
file a Second Amended Complalnt (“SAC™), seeking to plead additional factual allegatlons
as well as add two new parties: Deputy Wllharn Zepeda and Deputy James Parent. ECF
No. 32 at 1:18-24. .

Meanwhile, on October 31, 2019, Defendants County of San Diego, Sheriff Goi‘e
Kevin Kamoss, Michael Pacheco, Brett Germain, Stanley Dixon, and Joseph Reyes filed a
Motion to Dismiss the FAC, or in the alternative, to strike portions thereof. ECF No. 33.

‘On August 24, 2020, this Court (1) granted in part and denied in part Plaintiff’s
Motion for Leave to File the SAC and (2) denied Defendants’ Motion to Dismiss the FAC
as moot (due to the Court’s decision to allow Plaintiffs to file the SAC). ECF No. 54. The
Court allowed Plaintiffs to add Deputy Parent as a defendant but did not permit Plaintiffs
to add Deputy Zepeda as a defendant due to his death before being named in the lawsuit.
Id. at 13:1-6.

On August 31, 2020, Plaintiffs filed the operative complaint, the S'AC, against
Defendants County of San Diego, Sheriff Gore, Kevin Kamoss, Michael Pacheco, Brett

3:18-cv-02557-BEN-LL
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Germain, Stanley Dixon, Joseph Reyes, and James Parent, alleging claims for relijef‘3
arising under 42 U.S.C. § 1983 for: (1) wrongful death; (2) deliberate indifference to
Decedent’é medical néeds'; (3) loss of familial relationship/loss of association; (4) failure
to properly train; (5) Monell entity liability; and (6) a survival action. ECF No. 55.

On September 14, 2020, Defendants filed a Motion to Dismiss the SAC and Strike
Portions thereof pursuant to Rule 12(b)(6) and (f). ECF No. 56. On September 28, 2020,
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Plaintiffs; ﬁ'l’eﬂ?héii‘TpﬁdEiﬁHﬁTECF’N(T59T*OﬁDW)bET9T2UZO,T)Ffendants filed their
reply brief. ECF No.. 63. |

Oh September 28, 2020, Defendants also filed an Ex Parte Motion to Continue or
Vacate All Remaining Pre-Trial Motion Deadlines and Mandatory Settiement Conference
Dates While Defendants’ Motion to Dismiss is Pending. ECF No. 58. On September 29,
2020, Plaintiffs opposed this Ex Parte. ECF No. 60. On October 5, 2020, Magistrate Judge
Linda Lopez granted in part and denied in part Defendants’ Ex Parte Motion, which
ordered, inter alia, that (1) all pretrial motions be filed by November 9, 2020, and (2) the |
pretrial conference would take place on March 8, 202 1 ECF No. 62.

On Oct‘obef 5, 2020, Plaintiffs and Defendants also submitted a Joint Motion to
Disniiss Defendants Pacheco and Germaine from this lawsuit. ECF No. 61.

III. LEGAL STANDARD
A. Motion to Dismiss .
- Under FRCP 12(b)(6), a complaint must be dismissed when a plaintiff’s allegations

fail to set forth a set of facts which, if true, would el_'ititle the complainant to relief. Bell

8 Plaintiffs’ SAC uses the term “cause of action.” This Court will refer to Plaintiffs’
“causes of action” as “claims for relief.” Nagrampa v. MailCoups, Inc., 469 F.3d 1257,
1264-70, n. 2 (9th Cir. 2006) (providing that “[a] ‘cause of action’ under California law is
equivalent to a ‘claim’ under federal law, although the California system is based upon the
old code pleading system, . . . [u]nder the federal system, ‘the word “claim” denotes the
allegations that give rise to an enforceable right to relief’”); see also FED. R. CIv. P. 8
(requiring a pleading to contain “a short and plain statement of the claim showing that the
pleader is entitled to relief”).
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Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007); Ashcroft v. Igbal, 556 U.S. 662, 679
(2009) (holding that a claim must be facially plausible to survive a motion to dismiss). The
pleadings must raise the right to relief beyond the speculative level; é plaintiff must provide
“more than labels and conclusions, and a formulaic recitation of the elements of a cause of
action will not do.” T wombly, 550 U.S. at 555 (citing Papasan v. Allain, 478 U.S. 265,
286 (1986)). On a motion to dismiss, a court accepts as true a plaintiff’s well-pleaded
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_ pléintiff. See Manzarek v. St. Paul Fire & Marine Ins. Co., 519 F.3d 1025, 1031 (Sth Cir.

2008). A court is not required to accept as true legal conclusions couched as factual
allegations. Igbal, 556 U.S. at 678. 3 _
 “Generally, unless the court converts the Rule 12(b)(6) motion into a summary
judgment motion, it cannot consider material outside the complaint (e.g., facts presented
in briefs, affidavits or discovery materials).” Phillips.-&. Stevenson, California Practice
Guide: Federal Civil Procedure Before Trial § 9:211 (The Rutter Group April 2020).
Thus, in evaluating a Rule 12(b)(6) motion, review is ordinarily limited to the contents of
the complaint and material properly submitted with it. Var Buskirk v. Cable News |
Network, Inc., 284 F.3d 977, 980 (9th Cir. 2002); Hal Roach Studios, Inc. v. Richard Feiner
& Co., Inc., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990). Under the incorporation- by
reference doctrine; ‘th.e court may also consider documents “whose contents are alleged in
a complaint and whose authenticity no party questions, but which are not physically
attached to the pleading” without converting a motion to dismiss to a motion for summary
judgment. Branchv. Tunnell, 14 F.3d 449, 454 (9ﬂ_1 Cir. 1994), overruled on other grounds
by Galbraith v. Cnty. of Santa Clard, 307F.3d 1119,1 121 (9th Cir. 2002). The court may
treat such a document as “part of the corhplaint, and thus may assume that its contents are
true for purposes of a motion to dismiss under Rule 12(b)(6).” United States v. Ritchie,
342 F.3d 903, 908 (9th Cir. 2003). “Plaintiffs may plead themselves out of court by
attaching exhibits inconsistent with ‘their claims because the court may disregard
contradictory allegations.” Phi]lipé, § 9:212a; Johnson v. Fed. Home Loan 'Moftg. Corp.,
| 10- |
3118-0v-02557-BENALL |




793 F.3d 1005, 1007-08 (9th Cir. 2015) ‘(n-oting that courts “need not accept as true
allegations contradicting documents that are referehcéd in the complaint”). Courts may
also consider any statements made in a pleading or motion, including concessions made in
plaintiff’s response to the motion to dismiss as well as in response to any other pleading or
motion. FED.R. CIv. P. 10(C). |

When a motion to dismiss is granted, the court must decide whether to grant leave

to amend. Thc,Ninth,Circ,uit,has,aJib,er,aLpolicy,fav,oring,amendments,,andfthus,fleaveftog S
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|litigation.’” .Luxurl Tech. Inc. v. NectarLux, LLC, 2015 WL 4692571, at *3 (N.D. Cal. Aug.

amend should be freely granted. See, e.g., DeSoto v. Yellow Freight System, Inc., 957 F.2d
655, 658 (9th Cir. 1992). However, a court need ndt grant leave to amend when peﬁnitting
a plaintiff to amend would be an exercise in futility. See, e.g., Rutman Wine Co. v. E. & J.
Gallo Winery, 829 F.2d 729, 738 (9th Cir. 1987) (“Denial of leave to amend is not an abuse
of discretion wheré the pleadings before the court demonstrate that further amendment
would be futile.”).

B. Motion to Strike _

FRCP 12(f) allows a court to “strike from a pleading an insufficient defense or any
rédundant, immaterial, impertinent, or scandalous matter.” Immaterial matters -are “those
which ha[ve] no essential or important relationship to the claim for relief or the defenses
being pleaded.” Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 1527 (9th Cir. 1993), rev'd on
other grounds, 510 U.S. 517 (1994) (internal quotation marks omitted). Impertinent
matters “do not pertain, and are not necessary, to the issues in question.” Id. (internal
quotation marks omitted). N

The purpose of a Rule 12(f) motion “is to avoid the expenditure of time and money
that must arise from litigating spurious issues by dispensing with those issues prior to trial.”
Whittlestone, Inc. v. Handi-Craft Co., 618 F.3d 970, 973 (9th Cir. 2010) (internal quotation
marks omitted). “Motions to strike ére generally disfavored and ‘should not be granted

unless the matter to be stricken clearly could have no possible bearing on the subject of the

6, 2015) (quoting Platte Anchor Bolt, Inc. v. IHI, Inc., 352 F. Supp. 2d 1048, 1057 (N.D.
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Cal. 2004)). The decision to grant a motion to strike ultimately' lies within the discretion
of the trial court. Rees v. PNC Bank, N.A.,308 F.R.D. 266,271-72 (N.D. Cal. 2015) (citing
Whittlestone, 618 F.3d at 973).

IV. DISCUSSION
- Defendants move to dismiss Plaintiff’s SAC under FRCP 12(b)(6) and (f).|
Defendants argue for dismissal of the SAC by contending that (1) as to Defendants

1 Kamoss, Reyes, and Dixon, Plaintiffs” allegations, even if assumed true, do not-amount to

a violation of Mr. Boulanger’s constitutional rights, and in the absence of a violation of a

{ constitutional right, a case br'ought pursuant to 42 U.S.C. § 1983 (“Section 1983”) will fail

as a matter of law; (2) if Deputies Reyes and Dixon-—the individuals who Plaintiffs allege
were improperly trained andl supervised—never violated Mr. Boulanger’s constitutional
rights, there can be no claims against Sheriff Gore, Lieutenant Kamoss, and the County of |
San Diego for improperly trainilig or supervising them; (3) even if Plaintiffs could establish

Defendants violated Mr. Boulanger’s constitutional rights, Defendants are entitled to

||qualified immunity; and (4) Plaintiffs fail to set forth a county-wide policy of violating

constitutional rights in order to establish liability against the County of San Diego given'
the SAC alleges the actions Plaintiffs take issue with violated county policy, and as such,
could not possibly have been the pblicy. Motion, ECF No. 56-1 at 8:3-9:13. |
Defendants also ask the Court to‘strik.e (1) the claims againsf Lieutenant Kamoss and
Sheriff Gore (collectively, the “Supervisory .Defendants”) in their official capacity (a's |
opposed to their individuai capacity) as duplicative, Mot. at 19:9-11, (2) paragraphs 148,
150-152, and 155-156, .alleging “a Htany of systematic deficiencies not relevant to the
allegations in the SAC or the circumstances that led to Mr. Boulanger’s suicide,” id. at
24:19-25:9, and 3) the first and sixth claims .for relief as duplicative of the secoﬁd, third,
fourth claims for relief, id. at 26:17-28. | | '
In their Opposition .t'o the Motion, Plaintiffs spend the first five pages of the

opposition, rather than addressing the merits of the Motion, copying and pasting
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approximately two pages of this Court’s previous orders?® while using the other three pages
to criticize Defendants and discuss statistics on jailhouse suicides. See generally
Opposition, ECF No. 59 at 10-14. Instead of setting forth case law supporting why their
factual allegations state a claim for relief under Section 1983, Plaintiffs spend another more
than four pages copying and pasting the very same factual allegatiohs sections from the

SAC that Defendants contend inadequately state a claim for relief. Id. at 15-19. When
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Plamtiffs finally addres'sft—he~meri'ts'7they*argue*that*‘*‘*[*i*]t*i'S*obvi'ouS*thatRj'chardeoulanger
had serious medical needs,” id. at 20:4, and “[t]he SAC adequately alleges facts to satisfy
all Gordon elements,” id. at 25:1 1-13. However, Plaintiffs’ Opposition cites no analogous
binding case law holding deputies liable for inadequate monitoring resulting in delayed
medical care to an inmate after a suicide attempt where there are no allegations that the
deputies monitoring the inmate kﬁew the inmate was at risk of suicide. See generally Oppo.
Plaintiffs also conclusorily argue that (1) their third claim for relief for loss of familial
relationship is adequately pled, Oppo. at 26:1-6, (2) “[t]he SAC sufficiently alleges GORE
and KAMOSS failed to train and failed to super_vise their deputies,” id. at 28:1-2, (3)
Defendants.are not entitled to qualified immunity because they “knew or should have
known of Boulaﬁger’s serious medical needs during his sfay,” id. at 31:13-15, (4) “it is
plausible to conclude that the facts stated in the SAC, paired with CLERB’s findings, are
more than sufficient for a valid Monell claim, .id. at 34:6-8, and (5) the wrongful death and

survival actions are not duplicative, and as such, should not be stricken, id. at 34:9-20.

? Plainﬁffs argue that “[r]leading between the lines [of the Court’s order on
Defendant’s Motion to Dismiss the FAC], and taking all of Section 2(B) of the Court’s
ORDER into context, Plaintiffs interpret the Court’s explanation in Section 2(B) to direct

|| Defendants that a Motion to Dismiss should not be filed again and/or would be denied.”

ECF No. 59 at 12:5-8. However, in the order Plaintiffs refer to, the Court denied the
previous motion to dismiss as moot based on its decision to grant Plaintiffs leave to file an |
amended complaint. ECF No. 54 at 12. Thus, contrary to Plaintiffs’ argument, the Court’s
previous order contained no language prohibiting a motion to dismiss subsequent
complaints, and instead, merely denied the previous motion to dismiss as moot due to the
Court’s decision to allow Plaintiffs to file a new amended complaint. Ramirez v. Cty. of
San Bernardino, 806 F.3d 1002, 1008 (9th Cir. 2015).
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In their reply brief, Defendé,nts first, clafify that their position as to the wrongful
death and survival claims is not that they are identical to one another—as Plaintiffs alluded
to in their Opposition, but rather that a wrongful death claim is not cognizable under
Section 1983 while the survival claims are duplicative of Plaintiffs’ second, fourth, and
fifth claims brought under Section 1983. Reply, ECF No. 63 at 2:16-3:9. Second, |

Defendants point out that “Plaintiffs’ allegations sufrounding Mr. Boulanger’s ‘serious
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medical need’ have never been clear,” and Plaintiffs now try to argue he had a known
suicide risk by stating facts in their opposition not contained in the SAC. Id. at 3:11-4:12.
Third, Defendants argue that while Plaintiffs argue Defendants were deliberately
indifferent, the SAC actually “pleads that as soon as Defendants learned Mr. Boulanger. |
attempted suicide, Deputies took appropriate action to provide him with care.” Id. at 4:20-
21. They fm_'ther. point out that (1) Plaintiffs’ allegations as to who turned off the intercom |
system are inconsiétent; id. at 6:15-25, and (2) while Plaintiffé allege Deputy Reyes
“condu_ctéd a procedurally improper end-of-shift inmate check at 6:00 p.m.,” Plaintiffs fail
o “allege that Mr. Boulanger was experiencing medical distress at that point (or at any
point prior) . . . while Deputy Reyes was present or working at all,” id. at 7:5-9. Thus,.
Defendan_ts argue that Plaintiffs’ allegatiohs against Defendants, at most, sound in
negligence, which does not meét the standard for deliberate indifference. Id. at 7:15-24.
Fourth, Defendants argue that the Court should grant their request that all of Plaintiffs’
élaims against the individual defendants in their official capacities be dismissed or stricken
as “duplicative of Plaintiffs’ claims against the County” because Plaintiffs faﬂed‘ to address
that argument in their Opposition. Id. at 8:1-15; Fifth, Defendants note that “[a]lthough
Plainﬁffs’ opposition contains multiple pages setting forth the qualified immunity standard,
Plaintiffs fail to identify a single case (let alone controlling precedent) involving a
constitutional violation by jail deputies (or their supervisors) facing sufficiently similar
circumstances.” Id. at 9:18-26. Thus, Defendants argue Plaintiffs have not met their
burden of identifying controlling “clearly established law” to defeat Defendants’
entitlement to qualiﬁed immunity. Id. at 10:1-3. Sixth, Defendants point out that

-14-
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“Plaintiffs concede that if no individual Defendants violated Mr. Boulanger’s
constitutional rights, then all of Plaintiffs’ Ihunici_pal civil-rights claims are moot.” Id, at

10:6-9 (citing ECF No. 59 at 31:23-26). They also argue that while Plaintiffs argue in their

Opposition that the County maintained an unconstitutional policy that allowed deputies

and medical staff to deny medical care to inmates, the SAC “affirmatively alleges that

Defendants acted contrary to express County policy,” meaning that Plaintiffs’ own
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(allegations “defeat their unsupported accusation that a County policy directed the

individual Defendants to violate the Constitution.” Jd. at 10:14-24. Defendants conclude
by noting that Plaintiffs never allege any of the deputies knew Mr. Boul.anger was in any
type of medical distress until he was discoVered,. at which time, hé was given medical care.
Reply at 11:5-16.

Plaintiffs have pled the bare elements of a claim for relief under Section 1983. The

{problem lies in the fact that since the Supreme Court’s decision in T wombly in 2007, a

plaintiff must provide “more than . . . a formulaic recitation of the elements of a cause of
action.” 550 U.S. at 555. Here, Plaintiffs’ SAC fails for several reasons: First, Plaintiffs’
own inconsistent allegations make the constitutional violations they allege implausible.
Sprewell v. Golden State Warriors, 266 F.3d 979, 988-89 (9th Cir.), opinion amended on
denial of reh’g, 275 F.3d 1187 (9th Cir. 2001) (“We have held that a plaintiff can—as
Sprewell has done here—plead himself out of a claim by including unhecessary_details
contrary to his claims.”); see also Steckman v. Hart Brewing, Inc., 143 F.3d 1293, 1295—
96 (9th Cir. 1998) ('“[W]e are not required to accept as true conclusory allegations which
are coﬁtradicted by documents referred to in the complaint.”). Second, to the extent that
Plaintiffs’ wrongful death and survival actions are state law claims, Plaintiffs never alleged
compliance' with California’s Government Claims Act. Third, Mr. Cavanaugh was

improperly appointed as successor-in-interest, and until he can submit an amended

|affidavit, he may not properly pursue claims on behalf of the estate.

In sum, this Court grants Defendants’ Motion to dismiss the SAC because, as

analyzed below, as pled, Plaintiffs’ claims fail as a matter of law. Because the facts of this
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case indicate that Plaintiffs’ legal theories fail, and Plaintiffs’ three attempts at pleading

the claims have still not produced a viable complaint, the Court also denies leave to amend.
A.  Plaintiffs’ Motion to Dismiss Claims Under Section 1983

“Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State . . . subjects, or causes to be subjected, any citizen of the United States

. . to the deprivation of any rights, privileges, or immunities secured by the Constitution
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and laws, shall be liable to the party injured in an action at law.” 42 U.S.C. § 1983. Thus,
to state a claim under Section 1983, a plaintiff must allege (1) the violation of a right
secured by the Constitution and laws of the United States and (2) that the alleged
deprivation was committed by a person acting undér color of state law. Id.; see also West
y. Atkins, 487 U.S. 42, 48 (1988); Belgau v. Inslee, 975 F.3d 940 (9th Cir. 2020). “Section
1983 ‘is not itself a source of substantive rights,” but merely provides ‘a method for
vindicating federal rights elsewhere conferred.”” Albright v. Oliver, 510 U.S. 266, 271
(1994).

' Here Plaintiffs’ SAC, upon first glance, pleads (1) violation of a constltutlonal right
and (2) state action. However, as analyzed further, although Plaintiffs have met the initial
hurdle of pleading the requisite elements, those allegations, when considered together as

well as under the relevant law fail to state plausible claims for relief.
| 1.  Deprivation of a Constitutional Right

“The first step in any such [1983] claim is to identify the spec1ﬁc uonstltutlonal rlght

-allegedly infringed.” Albright, 510 U.S. at 271. As to the first prong, the SAC alleges

violations of (1) Mr. Boulanger s First, Fourth, Eighth, and Fourteenth Amendment rights,
SAC at 23:24-24:8, 31:1-8, and (2) Mr Cavanéugh’_s rights “to the society and
companionship of his son [sic] which is protected by the substantive due process clause of
the Fourteenth Amendment,” id. at 31:14-18. Thus, on first glance, Plaintiffé have pled a
violation of constitutional rights; however, the Court analyzes whether those allegations
create a plausible claim for relief belief. - | |
First, the Court notes that Plaintiffs make allegations of Violét_ions under thé First
| | -16-
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and Fourth Amendment. SAC at 23:27-28. However, the Court disregards these

allegations because Plaintiffs set forth no factual allegations which would support a

plausible theory of liability for violation of the (1) First Amendment rights to freedom of
religion, speech, press, and assembly/petition and/or (2) Fourth Amendment rights to be
free from unreasonable searches and seizures. Compare U.S. CONST. amends. I and IV

with SAC, ECF No. 55 Plaint'iffs also allege violation of Mr. Boulanger’s Eighth
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Eighth Amendment nghts. Compare SAC at 7:18-23 (alleglng Mr. Boulanger s arrest
only—the SAC contains no allegations of a convicﬁoh) with Mendiola—Martinez v. Arpaio,
836 F.3d 1239, 1246 n.5 (9th Cir. 2016) (“Eighth Amendmenf protections apply only once

a prisoner has been convicted of a crime, while pretrial detainees are entitled to the |
potentially more ‘expansive protections of the Due Process Clause of the
Fourteenth Ar.nend'ment.”).10 Thus, as currently pled, the only plausible theory of liability
for a violation of constitutional rights that has been adequately pled stems from the |

violation of Mr. Boulanger’s and Mr. Cavanaugh’s Fourteenth Amendment rights.!!

' In fact, pretrial detainees, like Mr. Boulanger, actually “possess greater
constitutional rights than prisoners.” Stone v. City & Cty. of San Francisco, 968 F.2d 850,
857 (9th Cir. 1992), as amended on denial of reh’g (Aug. 25, 1992). Thus, while prisoners
may be subjected to punishment, so long as it is not cruel and unusual in violation of the
Eighth Amendment, the Due Process Clause of the Fourteenth Amendment protects pretrial
detainees from any punishment at all before being proven guilty. Bell v. Wolfish, 441 U.S.
520, 535 (1979) (“For under the Due Process Clause, a detainee may not be punished prior
to an adjudication of guilt in accordance with due process of law.”)

1 Plaintiffs allege that “Defendant deputies deprived Richard Boulanger of his rights
under the United States Constitution to be free from cruel and unusual punishment and
punishment without due process.” ECF No. 55 at 24:20-23. To the extent the Court
liberally construes Mr. Boulanger’s allegations in his favor to mean that he was subjected
to any punishment at all in violation of his Fourteenth Amendment rights to Due Process,
these allegations fail as well. “For a particular governmental action to constitute
punishment, (1) that action must cause the detainee to suffer some harm or ‘disability,” and
(2) the purpose of the governmental action must be to punish the detainee.” Demery v.
Arpaio, 378 F.3d 1020, 1029 (9th Cir. 2004) (citing Bell, 441 U.S. at 538). Even if Mr.
Boulanger alleged that the wrongful conduct he alleges (e.g., inadequate cell checks and
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The Due Process Clause of the Fourteenth Amendment provides: “No State shall . .
. deprive any person of life, liberty, or property, without due process of law.” U.S. CONST.
amend. XIV, § 1. The Due Process ‘.Clause “provides heightened protection against |
government interference with certain fundamental rights and liberty interests.” Washington
v. Glucksberg, 521 U.S. 702, 720 (1997). |

In light of the lack of applicability of the Eighth Amendment to Mr. Boulanger,
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Plaintiffs™ alleged constitutional violations as to Mr. Boulanger’s rights are unclear at best,
However, the Court liberally construes 'thein as a violation of his Fourteenth Amendment
right to be free from deprivation of life without due procesé of law (e.g., a procedural due
process claim). To plead a procedural due process violation, a plaintiff must allege (1) the
plaintiff has “a liberty or Prqpeﬂy interest which has been interfered with by the State” and
(2) the procedﬁres uséd to deprive the plaintiff of liberty or property were constitutionally
insufficient. Ky. Dept. of Corr. v. Thompson, 490 U.S. 454, 460 (1989). Again, libergilly
construing Plaintiffs’ SAC, it alleges (1) Defendants interfered with his right to life and (2)
the procedures used to deprive Mr Boulanger of his right (e.g., the inadequate cell checks

and muting of the intercom) were clonstitutionally insufficient. As analyzed below,

|although these allegations are only arguably adequately pled, they ultimately fail as a

matter of law. _

As to Mr. Cavanaugh, the SAC élleges that Defendants deprived “Boulanger’s soh,
Shane Cavaﬁaugh, to the ‘society and companionship of his son [sic] which is protected by
the substantive due process cléuse of the Fourteenth Amendment.” SAC at 31: 14-18; see
also id. at 32:4-8 (pleading that Defendants “deprived Plain_tiffs of their liberty interest in
the 'companionship and society [of] one another”). Courts have held that “a child has a

substantive due process right in her relationship with her parents which may be vindicated

muting the intercom) caused his harm, he has not alleged that the purpose of Defendants’
government action (e.g., the inadequate cell checks and muted intercom) was to punish Mr.
Boulanger. Thus, the allegations pertaining to any constitutional rights against punishment
are not plausible.
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through a Section 1983 action.” M.H. v. Cty. of Alameda, 62 F. Supp. 3d 1049, 1095 (N.D.
Cal. 2014). Thus, these allegations pass muster on a preliminary review.
2. State Action
Action under color of state law is a jurisdictional prerequisite to a Section 1983
action because the Eleventh Amendment prohibits United States citizens from suing states.

U.S. CONST., AMENDMENT XI; West, 487 U.S. at 46. As such, “[n]either a state nor state

A =R - R - . ¥ N SO S Y

e S T T A O T o T N s N e T
O 1] O th £ W - N 80 ] SN B W N L

officials acting in"their official capacities are “persons’ amenable to suit for damages under
42 U.S.C. § 1983.” Munoz v. Kolender, 208 F. Supp. 2d 1125, 1150-51 (8.D. Cal. 2002).
“The traditional definition of acting under color of state law requires' that the defendant in
a § 1983 action have exercised power possessed by virtue of state law and made possible
only because the wrongdoer is clothed with the authority of state law.” West, 487 U.S. at

49. Hence, to constitute state action, the deprlvatlon at 1ssue “must be caused by the

[exercise of some r1ght or privilege created by the State . . . or by a person for whom the

State is respons1ble.’? Id. Essentially, the acts of the defendant in a Section 1983 action
that are at issue must have been done while abusing power given to the defendant by the
State. Id. Thus, “[t]he purpose of § 1983 is to deter state actors from using the badge of
their authority to deprive individuals of their federally gueranteed rights and to provide
relief to victims if such deterrence fails.” Wyatt v. Cole, 504 U.S. 158 161 (1992)
(citing Carey v. Piphus, 435 U.S. 247, 254-57 (1978))

As to the second prong, Plaintiffs allege Defendants acted under color of state law.
See, e.g., SAC at 29:16-25 (alleging that “[a]cting under color of law, defendants failed to
provide this care” and “depr-ive[d] the DECEDENT of urgently needed medical care 'in
violation of his rights under the Fourteenth Amendment”) As such, Plamtlffs have
plausibly alleged state action.

B. Plaintiffs’ Second Claim for Rellef for Deliberate Indlfference Against
Defendants Dixon, Reyes, Parent, and Kamoss.

Plaintiffs’ second claim for relief alleges that the Defendants J oseph Reyes, Stanley

Dixon, James Parent, and Lieutenant Kamoss (collectively “Deputy Defendants*) violated
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Mr. Boulangef’s Fourteenth Amendment right to medical care because they “were
deliberately indifferent to Richard Boulanger’s serious medical need, which caused harni
to the decedent.” SAC at 27:12-14. | : | |

Defendants argue that evetl though “Plaintiffs allege that Deputy J oseph Reyes |
performed his cell checks too quickly and that Deputy Stanley Dixon failed to hear the

calls made by Mr. Boulanger’s cellmates because the intercom was muted, . . . there is no

—allegation—t:hatAMrrB-oul-anger*was'-in—any“form—of—distmswmﬁmﬁiqﬁtT[Reyes] was

|| performing his cell check.” Mot. at 8:13-19. Defendants also argue that “Deputy Dixon’s

alleged failure to hear the intercom because it was muted is not a Constitutional violation.”
M at8:19-21. |

"In order to establish a Section 1983 claim based on condiﬁons of conﬁnemgrit; a
plaintiff must allege facts showing that (1) the plaintiff has actually suffered an extreme
deprivation or is placed at a substantial risk. of suffering a significant injury (e.g., a serious
medical need) and (2) the defendants acted with a sufficiently culpable étate of mind
(deliberate indifference). Wilson v. Seiter, 501 U.S. 294, 208 (1991); May v. Baldwin, 109
F. 3d 557, 565 (9th Cir. 1997); see also Mot. at 11;17-19 (citing Estelle v. Gamble, 429

lU.s. 97, 105-06 (1976).

As analyzed below, this Court finds that Plaintiffs’ SAC .fails as a matter of law
because Plaintiffs have failed to plead facts sufficient to create a plausible claim that

Defendants were deliberately indifferent under the law.
1.  Serious Medical Need

Plaintiffs’ Opposition conclusorily states that “[i]t is obvious that Richard Boulanger

had serious medical needs.” Oppo. at 20:4. Defendants’ reply correctly notes that

|“Plaintiffs’ allegations surrounding Mr. Boulanger’s ‘serious medical need’ have never

been clear, even though the present Complaint is now Plaintiffs’ third bite at the apple.”
Reply at 3:14-16. Notably, the Court agrees with Defendants that Plaintiffs’ SAC makes
numerous references to “Boulanger’s serious medical needs” but never actually alleges

what that serious medical need was. -SAC at 13:15, 14:11, 19:5, 26:7-8, 26:22-25. The

=20-
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Court finds that this alone begs the question of whether Plaintiffs’ third attempt at pleading
their claims has failed. However, interpreting the complaint liberally and in Plaintiffs’
favor, the Court reads the SAC as alleging that the serious medical need was “access to
medical care” to prevent “his death.” See, e.g., SAC at 19:12-14 (“REYES was deliberately
indifferent to Richard Boulanger’s serious medical need” when he “disregarding the risk,

délayed denied, or obstructed Boulanger’s access to medical care and thus caused his
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death.”). Howevet, other allegations indicate the serious medical need may be suicide risk.
See SAC at 19:9-11 (pleading that “[t]he Ninth Circuit has held that a suicide risk or an
attenipted suicide is a serious medical need”). Later, the SAC suggests the serious medical
need‘ was a “failure to promptly treat his 'nooser injury.” Id. at 27:7-11 (pleading that
“Defendant deputies knew or should have known that Richard Boulanger’s condition was
serious, . . . he was in significant pain, and that failure to proniptly treat his noose injury
could result in further significant injury and unnecessary and wanton infliction of pain”).

“A ‘serious’ medical need exists if the failure to treat a prisoner’s condition could
result in [1] further significant injury or [2] the ‘unnecessary and wanton inﬂiction of
pain.”” McGuckin v. Smith, 974 F.2d 1050, 1059 (9th Cir. 1991), overruled on other
grounds by WMX Techs., Inc. v. Miller, 104 F.3d 1133 (9th Cir. 1997) (en banc) (quoting
Estelle, 429 U.S. at 104); see al&o Edmo v. Corizon, Inc., 935 F.3d 757, 785 (%th Cir.
2019), cert. denied sub nom. ID Doc., et. al. v. Edmo, No. 19-1280, 2020 WL 6037411
(U.S. Oct. 13, 2020) (internal quotations omitted). Such éeri_ous medical needs include the
(a) “existence of an injury that a reasonable doctor or patient would find important and
worthy of comment or treatment;” (b) “presence of a medical condition that significantly "
affects an individual’s daily activities;” or (c) existence of chronic and substantial pain.”
McGuckin, 974 F.2d at 1059; see also ECF No. 59 at 19:20-25.

“A heightened suicide risk or an attempted suicide isa serious medical need.” Conn
v. City of Reno, 591 F 3d 1081, 1095 (9th Cir. 2010), cert. granted, judgment vacated sub
nom. City of Reno, Nev. v. Conn, 563 U.S. 915 (2011), and opinion reinstated, 658 F.3d
897 (9th Cir. 2011). “Drug withdrawal [also] constitutes a serious mechcal need requiring

=21~
3:18-cv-02557-BEN-LL




appropriate medlcal care.” Villarreal v. Cty. of Monterey, 254 F. Supp. 3d 1168, 1184—86
(N.D. Cal. 2017) (01t1ng, inter alza Hernandez v. Cty. of Monterey, 110 F. Supp. 3d 929,
948 (N.D. Ca. 2015) (“Withdrawal is a serious and potentially deadly medical COIldlthIl,
with symptoms including | seizures, hallucinations, agitation and increased blood
pressure.”), “It is not hecessary, moreover, that a serious medical need imminently result

in death—an attempted suicide is sufficient.” Jd. at 1096. However, “[t]he fact that a
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{|2019) (Burns, J.) (holding sergeant was entitled to qualified immunity where an inmate

| prevention, or both).'* Nonetheless, construing Plaintiffs’ SAC in the light most favorable

Plaintiffs state that “[t]he serious medical need in this case is Boulanger’s suicide attempt.”

petson is . . . suffering from merital problems more generally does not mean that officials
are constitutionally required to anticipate and guard against suicide.” Moriarty v. Cty. of
San Diegd, No. 17CV1154-LAB (AGS), 2019 WL 4643602, at *7-9 (S.D. Cal. Sept. 24, |

committed suicide using two shirts but examination notes only indicated the individual was
homicidal, not suicidal). .
Here, the Court finds that Plaintiffs’ SAC fails to adequately plead what the alleged

serious medical need was (e.g., whether it was medical care to prevent his death, suicide

to Plaintiff, the Court assumes for purposes of evaluating Defendants’ Motion, that
Plaintiffs alleged a serious medical need (whatever that need may be).
2. Deliberate Indifference
“Upon demonstration of a serious medical need, the plaintiff must then Show that |
the defendant’s response was deliberately indifferent.” J.K.J. v. City of San Diego, No. 19-
CV-2123-CAB-RBB, 2020 WL 738178, at *6—8 (S.D. Cal. Feb. 13, 2020) (Ben@ivengo,
J.) (citing Edmo, 935 F.3d at 785). Thus, “[a] § 1983 action premised on violation of the |

12 Defendants argue that “Plaintiffs admitted that the medical need at issue was NOT
Mr. Boulanger [sic] heightened risk of suicide,” Mot. at 13:4-5, citing to Plaintiffs’
Opposition to Defendants’ Motion to Dismiss and Strike the First Amended Complaint,
ECF No. 34 at 17:9-12; however, in Plaintiffs’ Opposmon ECF No. 34 at 17:9-12,

That the serious medical need is even a point of contention indicates the madequacy of the
SAC, despite it being Plaintiffs third attempt at pleading the claims at issue in this case.
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Fourteenth Amendment for inadequate medical care requires allegations that each
defendant acted with deliberate indifference to the decedent’s serious medical needs.”
Scalia v. Cty. of Kern, 308 F. Supp. 3d 1064, 1072 (E.D. Cal. 2018).

“Because pretrial detainees’ rights under the Fourteenth Amendment are
comparable to prisoners’ rights under the Eighth Amendment,” courts “apply the same
standards.”‘ Frostv. Agnos, 152 F.3d 1124, 1128 (9th Cir. 1998); Scalia, 308 F. Supp. 3d
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at 1072, “Deliberate indifference is a high legal standard,” Toguchi v. Chung, 391 F.3d
1041, 1060 (9th Cir. 2004), involving an examination of two elements: “(1) the seriousness
of the prisoner’s medical need and (2) the nature of the defendant’s response to that need,”
McGuckin, 974 F.2d at 1059. “A defendant is deemed ‘deliberately indifferent’ to a
substantial risk of serious harm when he knew of the risk but disregarded it by failing to
take reasonable measures to address the danger.” Castro v. Cnty. of Los Angeles, 797 F.3d
654, 666 (9th Cir. 2015). “[Mlere indifference [or] negligence ... 1s not enough to
constitute deliberate indifference.” Edmo v. Cori_zon, Inc., 949 F.3d 489, 495 (9th Cir.
2020). “Even gross negligence ié insufficient to establish deliberate indifference.” Id.
With respect to pre-trial detainees, like Mr. Boulanger, in 2018, the Ninth Circuit
announced “that claims for violations of the right to adequate medical care ‘brought by
pretrial detainees against individual defendants under the Fourteenth Amendment’ must be
evaluated under an objective deliberate indifference standard.” Gordon v. Cty. of Orange,
888 F.3d 1118, 1124-25 (9th Cir. 2018), cert. denied sub nom. Cty. of Orange, Cal. v.
Gordon, 139 S. Ct. 794 (2019) (citing Castro v. County of Los Angeles, 833 F.3d 1060,
1070 (9th Cir. 2016)); cf. Narcisse v. Tafesse, No. 5:16-CV-00682-EJD, 2019 WL
4417635, at *5 (N.D. Cal. Sept. 16,‘2019) (holding that Gordon focused only on the
requisite state of mind for a defendant’s conduct and did not eliminate the requirenient that
plaintiffs also show the existence ofa serious medical need). Under this objective standard, |
“the elements of a pretrial detainee’s medical care claim against an individual defendant
under the due process clause of the Fourteenth Amendment” require a plaintiff to prove (1)
the defendant officer made an intentional decision with respect to the conditions under
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which the detainee was confined; (2) “those conditions put the plaintiff at substantial risk
of suffering serious harm”; (3) “the defendant did not take reasonable available measures
to abate that risk, .even tho'ugh a reasonable official in the circumstances would have
appreciated the high degree of risk involved—making the consequences of the defendant’s
conduct 6bvious”‘ and (4) “by not taking such measures, the defendant caused the
plaintiffs injuries.” Gordon, 888 F.3d at 1125; see also Mot. at 12:6-15 (crung the
objective standard under Gordon); Oppo. at 21:4-11 (same).
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Gordon factors.

As analyzed below, the Court finds that Plaintiffs’ SAC fails to plead facts sufficient

to create a plausible claim that Defendants’ were deliberately 1nd1fferent under any of the

a. Intentional decision with respect to conditions of confinement

The first factor requires the Court to determine Defendants acted intentionally with

respect to Mr. Boulanger’s conditions of confinement. Gordon, 888 F.3d at 1125. “For

|instance, if the claim relates to inadequate monitoriﬁg of the cell, the question is whether

the officer chose the monitoring practice, rather than having just suffered an accident or

|| sudden illness that made him unable to monitor the cell.” Gei‘maine-Mciver v. Cy. of

Orange, No. SACV 16-01201-CJC(GJSx), 2018 U.S. Dist. LEXIS 223891, at *26-27
(C.D. Cal. Oct. 31, 2018). | Further, “[1]iability under § 1983 must be based on the personal
involvement of the defendant.” Barren v. Harrington, 152 F.3d 1193, 1194 (9th Cir. 1998)
(providing that “[a] plaintiff must allege facts, not simply conclusions, that show that an
individual was personally iﬁ#olvéd in the deprivation of his civil rights”).

Plaintiffs’ SAC conclusorily alleges that “Defendant deputiés acted intentionally or

|| with reckless disregarded, [sic] denied, delayed, and/or interfered with Richard

Boulanger’s receipt of medical care” and “failed to properly conduct cell checks requlred
to verify an inmate’s safety and welfare.” SAC at 27:15-20. These conclusory allegations |
fail to plead facts sufficient to create a plausible claim that Defendants intentionally chose
the conditions of confinement (e.g., improper shift counts and muting the intercom). First,

the SAC itself is inconsistent as to whether Deputy Dixon or Deputy Parent muted the
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intercom system. Given these inconsistencies showing it is unclear who actually muted
the intercom system, the allegations thaf Deputy Dixon intentionally muted it become
implausibl'e, or at a minimum, must be disregarded. Compare SAC at 11:22-25 with SAC
at 14:4-20; see also Sprewell, 266 F.3d at 98889 (holding that plaintiffs may plead
themselves out of a claim by including details contrary to their claims); Hleto v. Glock Inc.,

349 F.3d 1191, 1200 (9th Cir. 2003) (noting that courts “do not accept any unreasonable
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(i inferences or assume the truth of legal conclusions cast in the form of factual allegations.”)

Second, as to Deputy Reyes, Plaintiffs conclusorily allege that he “was deliberately
indifferent to the medical needs of Boulanger, in that his approximate 1 second ‘check’
[sié] sufficient to verify 3 inmates wellbeing.” SAC at 19:5-8. However, Plaintiffs never
make any sort of allegation to indicate that Deputy Reyes’ less than thorough shift counts
were the result of an intentional decision rather than mere or even gross negligence or
oversight. Edmo, 949 F.3d at 495. o

Third, to the extent Plaintiffs attempt to allege that Défendants knowingly delayed
medical care to Mr. Boulanger, Defendants correctly noté that “[d]eputies cannot be
deliberately indifferent to a medical need that is hidden or unknown..” Mot. at 14:27-28.
There is no suggestian in the SAC (at léast not a plausible one) that Deputy Defendants
knew Mr. Boulanger was attempting suicide and delibefately ignored him or intentionally |
chose to. sit on their hands and wait before rendering aid to him. Instead, the SAC alleges
that within a half hour Depuﬁes Pacheco and Germain “randomly discovered” Mr.-
Boulanger during an opening shift count. See SAC at 10:21-24. Further, upon discovering

Mr. Boulanger, they notified Deputy Dixon, who was working at the watchtower, by radio

that Mr. Boulanger had hung himself. 7d. at 8:21-23,9:1-4, 11:14-21; ECF No. 35-1 at 14,

They also rendered aid to him, even 'temporarily reviving him, SAC at 9:1-6.

" The allegations of the SAC make implausible any conclusion that the muting of the
intercoms or less than thorough soft counts was intentional (rather than negligent), much
less intended to specifically allow Mr. Boulanger to commit suicide and/or delay his
medical care if he attempted to do so. In sum, the Court agrees that “the SAC lacks any
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[plausible] allegations that deputy defendants intentionally denied or delayed Mr.
Boulanger access to medical care.” Mot. at 13:19-20. Thus, the SAC fails to‘plead facts
creating a plausible claim that Defendants’ intentional conduct, rather than mere

negligence, caused Decedent’s harm.
b. Conditions of confinement placed the mmate at substantial risk

(7)) suziermg Serious harm

As to the second factor, the SAC also fails to allege the tlme Mr. Boulanger died,
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and as a result, fails to plead that the confinement conditions (e.g., improper soft counts
and muted _1ntercoms) put Mr. Boulanger at a substantial risk of harm because it fails to
establish they were present at the time of his death. Gordon; 888 F.3d at 1125. For
instance, even if Deputy Reyes’ soft counts were inadequate, if Mr. Boulanger attempted
suicide after those inadequate checks when another deputy was on duty, then, even if
Deputy Reyes’ checks were improper, they did not put Mr. Boulanger at a substantial risk
of suffering. | | |

“Although'an inmate is required to show awareness of the 'risk ‘a factfinder may

conclude that a prison official knew of a substantial risk from the very fact that the I‘ISk

was obvious.”” Cotta v. Cty. of Kings, 19 F. Supp. 3d 1148, 1162 (E.D. Cal 2015), on
reconsideration in part, No. 1.13-CV—359-LJO—SMS, 2015 WL 521358 (E.D. Cal. Feb. 9, |
2015), aff’d in part, rev’d in part, 686 F. App’x 467 (9th Cir. 2017). For example, where |
“an inmate presents evidence of very obvious and blatant circumstances indicating that the
prison official knew the risk existed, then it is proper to infer that the official must have
known of the risk.” 7d, (internal quotations omitted). |

Defendants correctly argue that “[p]rior to the man down call, there is no allegation
that any of the individual defendants in this case had any interaction with or information |
about Mr. Boulanger.” Mot. at 13:10-1 1; see also SAC. If none of the Deputy Defendants
had an individilal encounter with Mr. Boulanger, there is no reason to suspect they could
pdSs.ibly be aware of his suicide risk. Defendants also point out that the “SAC does not

suggest that Mr. Boulanger had any known hisfory of suicide attempts or ideations.” Id. at
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13:14-15. Instead, the SAC merely alleges that “San Diego jail staff employees are aware
that white, male, opiate users that are incarcerated while detoxing are known to be an
extremely high risk of suicide.” SAC at 15:9-14. A general awareness of the high risk of
suicide in a certain population in no way imputes knowledge that a specific defendant was
at risk of committing suicide. See Neil Through Cyprian v. Modesto City Sch. Dist., No.
1:17-CV-0256-LJO-SKO, 2017 WL 4652744, at *4-6 (E.D. Cal. Oct. 17, 2017) (holding
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that generalized knowledge concerning suicide in schools was insufficient to establish
knowledge of a substantial risk of serious harm against school district defendants after a
student committed suicide). To take matters even further, Plaintiffs’ premise that
knowledge should be imputed to Deputy Defendants—because they should know white,
male opiate users are at an increased risk of suicide—fails to create a plausible claim for |
relief because the SAC fails to alleée anywhere that any of the individual -Deputy
Defendants knew Mr. Boulanger was a drug user. See generally SAC. Even though |
Plaintiffs allege Mr. Boulanger’s drug use was revealed in the booking process, Plaintiffs
never allege any of the individual Deputy Defendants were involved'in the booking
process. SAC at 7:24-8:2. Further, even if Plaintiffs had alleged that Deputy Defendants
knew Mr. Boulanger was an opiate user and had a‘history of mental illness, that alone
would still not impute knowledge upon them that Mr. Boulanger was a suicide risk. See,
e.g., Moriarty, 2019 WL 4643602 at *7 (reiterating that knowledge an inmate “is suffering
from mental problems more generally does not meant that officials are constitutionally
required to anticipate and guard against suicide”). Absent an allegation that any of the
Deputy Defendants had any reason to know Mr. Boulanger had a heightened risk of
committing suicide, this Court finds that it is implausible to conclude that they (1)
somehow disregarded a known risk Mr. Boulanger would commit suicide, (2) intentionally |
chose to turn off the intercom system and/or perform proper proof of life checks to allow
Mr. Boulanger time and space to commit suicide, and/or (3) intentionally delayed réndering
medical care in the hopes that Mr. Boulanger would succeed in his suicide attempt. As
Defendants point out, the gist of Plaintiffs’ SAC comes down to an allegation that “five
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j‘ail deputies, one jail lieutenant, and even the Sheriff himself” violated the Constitution
and caused “Mr. Boulanger to hang himself.” Mot. at 8:11-13. While the muting of the
intercoms coupled with Deputy Reyes less than thorough soft counté was unfortunate, it is
still unclear to this Court that Deputy Reyes’ soft counts occurred during Mr. Boulanger’s
suicide attempt and/or contributed to causing it. |

Plaintiffs contend that “[t]he objective reality Defendants refuse to acknowledge is:

Boulanger was improperly housed on intake” because “before his suicide, Boulanger’s |
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|*  Plaintiffs also allege that “[o]nce discovered and taken out of his cell, deputies went
|[to use an AED defibrillator to revive Boulanger[, b]ut, the jail did not properly maintain

friends called the jail to inform them he was a suicide risk (he told friend [sic] he would
kill himself if he had to go back because he had been orally raped in prison before), which |
the County ignored.” Oppo. at 25:5-11. In their Reply brief, Defendants correctly point
out that Plai_ntiffs’ sudden argument that Mr. Boulanger’s friends called the jail to warn of | -
a suicide risk is not in the complaint ahd cannot cure an insufficient pleading. Reply at
3:23-4:8 (quoting Schneider v, Cal.-Dep ‘tof Corr., 151 F.3d 1194, 1197 n.1 (9th Cir. 1998)
(“In determining the propriety of a Rule 12(b)(6) dismissal, a court may not look beyond
the complaint to a plaintiff’s moving papers, such as a memorandum in opposition to a
defendant’s motion to dismiss. ... The focus of any Rule 12(b)(6) dismissal—both in the |
trial court and on appeal—is the complaint.”)). “More importantly, Plaintiffs have not
alleged (or even stated in their opposition) that this purported call to the jail was made
known to any Defendant in this case.” Reply at 4:6-8. Allowing a plaintiff to escape a
motion to dismiss by suddenly alleging new facts in opposition to a motion to dismiss that
the plaintiff had failed to plead in the three complaints on file would not only be improper

but also prejudicial.’

their emergency equipment, such as AED ‘defribillators, and when they went to use it, it |
would not work.” Oppo. at 23:28-24:3 (citing SAC at § 77). However, the entirety of
paragraph 77 of the SAC cited by Plaintiffs for this allegatlon merely alleges that: “40
inmates have died by suicide in San Diego County jails since 2009.” As such, the
paragraph cited by Plaintiffs contains no such allegations and does not stand for what
Plaintiffs say it does. Further, even if the Court considered allegations regarding the
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Plaintiffs argue that “[tfhis court has already ruled that failure to perform a proper
couhting procedure is deliberately indifferent as well.” Oppo. at 23:15-18 (citing
Victorianne v. County of San Diego, Case No. 14cv2170 WQH, Dkt. 151, page 37, lines
3-22). However, in Estate of Victorianne v. Cty. of San Diego, No. 14CV2170 WQH
(BLM), 2016 WL 411292, at *5 (S.D. Cal. Feb. 3,2016) (Hayes, J.), an inmate Was found

dead in his cell seven days after ingesting large amounts of methatnphetamine had been
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during his incarceration. Prison policy required “deputles to receive verbal or physical
acknowledgment ﬁ'Ol}i an inmate who might be in medical distress.” Id. at *5. However,
when two officers came in to serve a meal, one officer told another officer, “The guy’s not
moving,” to which the other responded, “Okay, he twitched,” at which point the officers
left the tray of food, closed the door, and left. 7d. The inmate was found deadrin his cell
three hours later. Id. As a result, the court denied the motion to dismiss for deliberate |
indifference to serious medical needs where the inmate was not moving, and the officers

left the cell. Id. at *21. However, not only is Victorianne not binding on this Court, but it

.deﬁbrillator; “neither a public entity nor a public employee is liable . . . for failure to

provide sufficient equipment, personnel or facilities therein.” CAL. Gov’T CODE § 845.2.
As such, at least with respect to Plaintiffs’ state law claims, Defendants cannot be held
liable for inadequate maintenance of the defibrillator as a matter of law.

Plaintiffs also conclusorily argue that “Boulanger had a serious medical need and
was denied medical treatment when booked, after booked when his friends called the jail,
during his suicide by ignoring the pleas for help, and after the deputies discovered him and
tried to use a broken AED on him.” Oppo. at 24:7-10. Again, the SAC, contrary to
Plaintiffs’ allegations does not allege that (1) when Mr. Boulanger was booked, he was
denied medical treatment—on the contrary, it alleges he was given medication for
withdrawal; (2) Mr. Boulanger’s friends called the jail; (3) during his suicide, he pled for
help; or (4) the AED was broken. Accordingly, these facts are not considered by the Court
when ruling on Defendants’ motion to dismiss. Schneider, 151 F.3d at 1197 n.1. Further,
even if the Court did consider such allegations, Plaintiffs fail to argue any of these actions
were done intentionally. Absent intentional conduct, there is no deliberate indifference.
Edmo, 949 F.3d at 495. Thus, even if the Court permitted leave to amend to include those
allegations, those allegations would still not save the subsequent complaint.
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is also inapposite and in no .way created a bright line rule that soft countsof one second or
less always show- deliberate indifference. More importantly, uniike the officers in
Victorianne, who performed cursory soft counts despite knowing the inmate was on
medical watch, baéed on the SAC, Deputy Defendants had no reason to suspect Mr.
Boulanger was at risk of suicide when Deputy Reyes performed hié short soft counts.

. Defendants argue Plaintiffs have not sufficiently alleged any of the Deputy
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DeA.,ndantsAhadfany—reasonie—sﬁs—pec—t—thathr.—Boulangerintendedftofharmfhimself?’LRt: ply
at 4:9-10. The Court agrees that aé pled, the SAC does not allege Deputy Defendants had
any reason to suspect that the conditions of confinement they created put Mr. Boulanger a
substantial risk of serious harm. For instance, Plaintiffs allege that during the soft count at
approximately 5:25 p.m., video surveillance shows Deputy Reyes “walking up to each cell
and peering in for approximately 1 second befbre proceeding to the next cell.” SAC at
17:18-21. However, Plaintiffs fail to plead that Députy Reyes’ cursory examination of the
cells was unwarranted: For example, Sheriff’s Detention Policy 1.43 only. required
“detentions staff to verify ‘each inmate’s well-being through verbal or physical
acknowledgement from the inmate.” Id. at 15:28-16:5. Thus, the fact that video

surveillance shows Deputy Reyes merely “péering in for approximately 1 second befor_e

|| proceeding to the next cell,” id. at 17:18-21, does not necessarily mean the checks were

inadequate, or that proof of life was not obvious, even from 3-4 feet away, such as where

the inmates in those cells may have been moving around and obviously alive. It is also not

|unreasonable to imagine a scenario where the inmates, being accustomed to these checks

and seeing the officer walking through the corridors to do them, might give the officer a
physical gesture, such as a wave, to provide the requisite physical aéknowledgement_ of
their well-being. For purposes of this Motion, the Court refrains fforn speculating that this
was the case. However, as pled, Piaintiffs’ SAC shows that Mr. Reyes did, in fact, perform

|the checks and fails to plead sufficient facts to indicate that the checks were inadequate.

While the Court, when ruling on a motion to dismiss, must liberally construe all allegations
in a plaintiff’s favor as well as draw all reasonable inferences in the light most favorable
-30-
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to th.e non-moving party, Manzarek, 519 F.3d at 1 031, construing the allegations in the
SAC as showing “a substantial risk of harm” exceeds the scope of drawing all reasonable
inferences and crosses the line into making assumptions on Plaintiffs’ behalf.

Thus, even though the SAC fails to plausibly allege the conditions of confinement
at issue Were intentional, even if it did, Deputy Defendants would not have reason to

suspect that cursory checks or muting the intercom would create a substantial risk that Mr.
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Boulanger would attempt suicide.

¢.  Failure to take reasonable available measures to abate the risk
when a reasonable official would have done so

With respect to the third Gordon factor, the SAC also fails to plausibly allege that
Députy Defendants did not take reasonable measures to abate the risk that Mr. Boulanger
might not receive prompt medical care “even though a reasonable official in the
circumstances would have appreciated the high degree of risk involved—making the
consequences of the defendant’s conduct obvious.” Gordon, 888 F.3d at 1125. Again,
Defendants argue that “[n]o reasonable official under these circumstances would have
appreciated that Mr. Boulanger was at a high risk of suicide.” Mot. at 15:24-25.
Defendants elaborate that “it dbés not matter that Deputy Dixon failed to hear the intercom
because it was muted or that Deputy Reyes’ cell check did not last a little longer than it
did” because “[n]either of them knéw or had reason to suspect that Mr. Boulanger had a
heightened risk of suicide or was-suffering from any other serious medical need.” Id. at
15:25-16:1. Defendants argue that “[t]o allow -Plaintiffs to proceed with this claim under
these circumstances would turn deliberate indifference into strict Constitutional liability
anytime there is a jail suicide.” Id. at 16:1-4. Meahwhile, Plaintiffs conclusorily argue,
“We know that muting the emergency intercom system was objectively unreasonable.”

Oppo. at 21:27-28.

14 Plaintiffs also noted that “Defendants[’] expert Robert Fonzi recently testified under
oath that muting the system was not reasonable.” Oppo. at 22:3-4. Again, this is improper
information for the Court to consider when determining a motion to dismiss as it was not
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“With respect to the third element, the defendant’s conduct must be objectively
unreasonable, a test that will necessarily turn on the facts and circumstances of each
particular case.” Gordon, 888 F.3d at 1125 (internal quotations omitted). “The mere lack
of due care by a state official does not deprive an individual of life, liberty, or property
under the. Fourteenth Amendmen. D Id. (qﬁoting Daniels v. Williams, 474 U.S. 327, 330-
31 (1986)). Thus, the plaintiff must “prove more than negligence but less than subjective
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intent—something akin tmklmis‘m“g‘fﬁli” 1d.” “An’inadvertent failure to provide
adequate medical care does not, by itself, state a deli_befate indifference claim for § 1983
purposes.” Wilhelm v. Rotman, 680 F.3d 1113, 1122 (9th Cir. 2012) (empbhasis in original) |-
(quotation marks omitted). “A court must make this determination from the perspective of
a reasonable officer on the sceﬁe, including what the officer knew at the time, not with the
20/20 vision of hindsight.” Kingsléy V. Hendriekson, 576 U.S. 389, 397 (2015).

- For instance, in 2010, in Conn v. City of Reno," the Ninth Circuit held the officers
had been deliberately indifferent where a woman committed suicide after the officers had
reason to suspect she was a suicide risk. 591 F.3d at 1090. In Conn, while t_ransporting a
detainee “to civil protective eustody, two Reno police officers witnessed her wrap a seatbelt
around her neck in an apparent .attempt to choke herself and then scream that they should
kill her or else she Would kill herself.” Id. at 1090. “The officers failed to report the |
incident to jail personnel or take her to a hospital,” and the woman was released from
protectlve custody a few hours later. Id. at 1090-91. However, the next day, the police
detained the woman on a misdemeanor charge, and less than 48 hours after the suicide
threats, she “hanged herself in her cell.” Id. at 1091. The court held “that, on the facts
presented, a reasonable jury could find that the defendant police officers are liable under 42

U.S.C. § 1983 for their deliberate indifference to Clustka’s serious medical need, and that

alleged in the SAC. As such, the Court disregards this when ruling on this Motion.
However, under Gordon, unreasonable actions do not per se show deliberate indifference.
15 Although Conn was before the Ninth Circuit’s decision creating the objective
standard for deliberate indifference under the Gordon factors, Conn’s ana1y51s on
deliberate indifference is helpful nonetheless
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their actib_ns were a cause in fact and a proximate cause of her suicide.” Id. at 1091.

On the other hand, in 2019, the Ninth Circuit reversed the district court’s denial of
qualified immunity to an officer in Horton by Horton v. City of Santa Maria, 915 F.3d 592,
601 (9th Cir. 2019), determining that based on the facts as well as the law at the time of
the incident, including Conn, “a reasonable officer would not have known that failing to

attend to Horton immediately would be unlawful.” Id. at 601, In Horton, an eighteen-
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year-old boy’s mother, acting as guardian ad litem, also filed suit alleging (1) negligence,
(2) Section 1983 liability dn the part of the officers, (3) liability on the part of the municipal
defendants under Monell, and (4) liability under California Government Code, § 845.6 on |
the part of all defendants. Id. at 598. The plaintiff’s son had been arrested, taken to the
local police department, and detained in a temporary holding cell. 1d. at 596. Even though |
the officer knew he was a suicide risk, he left the detainee unattended for approximately a
half hour while he spoke with the detainee’s mother and completed paperwork. Id. at 596.
In that time, the detainee “removed his belt, fed it through the cell door bélrs, and hanged'
himself, causing permanent énd severe damage.” Id As stated, the Ninth Circuit
determined that based on the facts as well as the law at the time of the incident, including

Conn, “a reasonable officer would not have known that failing to attend to Horton |

immediately would be unlawful.” Id. at 601.

‘Similarly, in 2020, this district court held that two police officers had not been
deliberately indifferent under the Gordon factors in J.X.J. v. City of San Dfego. 2020 WL
738178 at *8. The JK.J. detainee had been arrested and started vomiting while in the |
patrol car on the way to the poIice.station. Id. at *1. When the officers asked if she was
suffering from withdrawal, she told them she was sick and preghaht. Id; As a result, the
officers did not take the woman to a hospital, took her fingerprints, and then, placed her
back into the patrol car. Id. at *2. When they returned to check on her, the officer could |
not verify if .the woman was breathing and summoned médical attention. - Jd.
Unfortunately, the woman went into a coma and died. Id. In granting the defendants’
motion to dismiss the complaint, the Court evaluated the second Gordon factor and
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determined that the complaint did “not adequately alle.ge a serious medical need based on
what any of the officers knew at the time.” Id at *7. Instead, the detainee’s “vomit and
pleas for help, without more, and particularly in light of [her] . . . statement that the vomit
was the result of a pregnancy and illness, would not have caused a reasonable officer in the
circumstances to have appreciated that there was a high degree of risk in not taking her to
a hospital or calling an ambulance.” 2020 WL 738178 at *8. “Only with the 20/20 vision
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of hindsight based on the tragic outcome could it be found that a reasonable officer . . .
would have knoWn that, assuming the truth of all of the factual allegations about Jenkins’
condition during the traffic stop and on the ride to police headquarters, proceeding to the
station.instead of to a hospital Would have obvious serious medical consequences.” Id.
Thus, the Court found that the complaint also failed under the third Gordon tactor, and
therefore, did not state a. claim fer deniel' of medical care in violation of F ourteenth
Amehdment Due Process rights. Id. | _ |
Here, the SAC pleads that Decedent (1) was arrested fer a non-violent crime, SAC
at 7:21-23; (2) was a known opiate user and was suffering from withdrawal symptoms, id.
at 7:21-23; (3) tested positive for narcotlcs 1nclud1ng cocaine and heroin; (4) told staff he
used heroin and drank alcohol on a daily basis; (5) was observed as experiencing
w1thdrawal symptoms; (6) was noted as having a history of mental illness; and (7) was
provided medication for his withdrawal symptoms, id. at 7:24-8:3. The SAC also alleges
that “Defendant deputies knew or should have known” (1) Mr. Boulanger “faced a serious
medical and/or mental health need while at San Diego County Central Jail,” id, at 25:25-
28; (2) Mr. Boulanger “was a heroin addict who had taken opiates less than 24 hours before
his, booking,” id. at 26:1-2; (3) Mr. 'Boulé.nger had a “condition [thet] was serious, and that

he was in significant pain, and that failure to promptly treat his noose injury could result in

| further significant i injury and unnecessary and wanton infliction of pain,” id. at 27:7- 11

||(4) Mr. Boulanger “was in medical distress,” id. at 27: 21 -23; (5) “that a significant number

of inmates booked in Central Jail suffered from drug intoxication,” id. at 28:1-3; (6) “that
the policies they had implemented with respect to medical care of inmates suffering suicide
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attempts was grossly inadequate,” SAC at 28:4-7; and (7) “of the disproportionately high-
number of deaths in San Diego County Jails,” id. at 28:8-10. However, the SAC never
pleads facts making it plausible that Deputy Defendants were made aware of any of the
aforementioned facts. Without facts showing, for example, that one of the Deputy
Defendants performed the booking, or that all deputies are informed of every fact learned

during booking by the officer doing the booking, the aforementioned allegations are
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nothing more than the conclusory allegatldns Twombly holds insufficient.

As a comparison, in both JK.J. and Horton, the courts did not find deliberate
indifference even though in J K..J, the officers knew the detainee had some medical needs
(e.g., had been Vom'iting), 2020 WL 738178 at *7-8, and iﬁ'Horton, the officer had been |
informed the detainee was suicidal, 915 F.3d at 601. Further, unlike Conn, where the court
found deliberate indifference after the detainee had previously attempted suicide in front
of officers, was arrested again, end ha;riged'herself in the cell, 591 F.3d at 1090-91, the
SAC has no allegations that Deputy Reyes or Deputy Dixon knew Mr. Boulanger had any
medical issues or even know of his withdrawal or mental health issues. Thus, if the officers
in J K.J. and Horton were not he.ld liable for detainee suicides despite knowledge of some
level of medical risk, this Court finds that in the absence of facts pleading the individual
deputies knew Mr, Boulahger had any level of risk, the SAC’s claim for relief is not
plausible. Accordingly, beyond their conclusory allegations that Defendants acted with
deliberate indifference, the SAC fails to set forth any speeiﬁc allegations as to (1) what
reasonable available measures to abate the risk of suicide Deputy Defendants should have
taken; (2) whether reasonable officers would have taken those reasonable available
measures; and/or (3) if Deputy Defendants had taken such réasonable available measures,

it would have prevented the harm to Mr. Boulanger.
d.  Failure to take reasonable available measures caused the
injuries. - -
Plaintiffs conclusorily allege that “[t]he failures of Reyes were a significant cause of

the delay in discovering Boulanger’s suicide attempts and a proximate cause of his death,”

SAC at 19:1-3, and “[a]s a direct and proximate result of all Defendants’ conduct, Richard
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Boulanger experienced physical pain, severe emotional distress, and mental anguish, as
well as loss of his life and other damages alleged herein,” id. at 28:25-28.

Defendants argue that “[e]ven assuming for the sake of argument some suicidal risk

was known to the deputies, Mr. Boulanger’s decision to take his own life is a superseding |

cause that broke the chain of causation.” Mot. at 17:17-28 (citing Lucas v. City of Long

.Béach, 60 Cal.App.3d 341, 351 (1976)). Plaintiffs argue that “Defendant Deputies|’]
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decisionrftofinterfere,ﬁdeny,—andédel—ayfmedieal—care—wasfaksubstanti'alffactor*in*cau_sinrg*
Boulanger’s suffering and death.” Oppeo. af 24:22-24, Again, fhe SAC fails to allege
sufficient facts to show that the any delay in medical care was the result of any intentional
decision by Deputy Defendants. |

- Defendants also correctly point out that although Plaintiffs allege that Deputy Parent
“had knowledge of Boulanger’s Serious medical needs,” they not only fail to allege any
facts to make such an 5llegation plausible but élso allege that it was Deputy Dixon in the
tower when Mr. Boulanger’s cellmate activated the intercom. Mot. at 13:21-27 (citing
SAC, ECF No. 55 at 1937, 52). If Deputy Parent was not even in the cell tower at the time
medical ca:fe was allegedly delayed, how he could have delayed medical care (much less
intentionally doné so) is unclear at best. See, e.g., Arnold v. Int’l Bus. Machines Corp.,
637 F.2d 1350, 1355 (9th Cir. 1981) (providing that the ;‘[t]he requisite causal connection
can be established not only by some kind of direct personal participation in the deprivation

but also by setting in motion a series of acts by others which the actor knows or reasonably

should know would cause others to inflict the constitutional injury™) (citing Johnson v.

Duffy, 588 F.2d 740, 743-44 (9th Cir. 1978)).

- Plaintiffs respond that Mr. Boulanger would not have suffered and died but for
Defendants’ (1) “failure td provide medical care” and (2) “muting and unplugging speakers
in the watch tower, ignoring flashing red light, and ignoring, the distress pleas for urgent
medical assistance.” Oppo. at 24:24-25:1.. They elaborate that “[t]he objective reality
Defendants refuse to acknowledge is: Boulanger was improperly housed on intake; . . .
REYES did not properly check on Boulanger; [and] DIXON ignored everything.” Id. at
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25:5-11.

| Conspicuously absent from Plaintiffs’ SAC is an allegation at what time Mr.
Boulanger (1) made his suicide attempt and (2) was discovered by deputies. Plaintiffs
make numerous allegations about when the soft counts were done and whether they were
done properly. However, if the soft counts were done improperly, but those improperly
done soft counts occurred before Mr. Boulanger’s attempts, then, even if the soft counts

had been performed properly, they would not have had an impact on Mr. Boulanger’s
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suicide attempt. Plaintiffs’ SAC similarly fails to allege the time period during which the
intercom was muted, although it is pled that it was muted while Mr. Boulanger made his
suicide attempt. See SAC at 8:27-28 (pleading that “[n]o one in the jail answered these
calls either because defendant deputy DIXON in the control tower muted all inmate alerts
and calls”). | |

Thus, the primary allegations arise from Deputy Reye’s failure to perform long

enough cell checks and the muting of the intercom (although it is unclear who muted it).

However, the focus of a Section 1983 action “is on whether a reasonable officer would

have known that the deputies’ conduct violated” an imﬂate’s federal statutory or|
constitutional rights rather than a prison. policy. See, e.g., Case v. Kitsap Cty. Sherzﬁ’s
Dep't, 249 F.3d 921, 929 (9th Cir. 2001). Thus, even where deputies violate a prison
policy—such as the allegations that Deputies Reyes and Dixon violated prison policy
regarding the intercom and soft counts, the violation of a prison policy does not per se give
rise to liability under Section 1983. See id. at 930 (citing Gardner v. Howard, 109 F.3d
427, 430 (8th Cir.1997) (holding that the defendants were entitled to qualified immunity

because “there is no § 1983 liability for violating prison policy”; rather, a plaintiff “must

|| prove that [the official] violated his constitutional right”)). Here, while Plaintiffs’ SAC

includes general conclusory allegations of violation of constitutional rights, the facts
supporting those allegations do not give rise to a plausible claim that Deputy Defendants
were deliberately different. At béSt, their alleged conduct amounts to mere negligence,
which fails to establish a Section 1983 claim. See, e.g., Castro, 833 F.3d at 1071-_ (noting |
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that the Supreme Court has instructed that “mere lack of due care by a state official” does
not “’deprive’ an individual of life, liberty, or property under the Fourteenth
Amendment.”); see also Daniels v. Williams, 474 U.S. 327, 329-30 (1986) (concluding “in
any given § 1983 suit, the plaintiff must still prove a violation of the underlying
constitutional right; and depending on the right, merely negligent conduct may not be

enough to state a claim”).
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Plaintiffs cite various cases!S to-support-the-argument-that-*[t]he Ninth-Circuit has-
found, [sic] ‘access to medical staff is meaningless unless that staff is competent and can

render competent care.”” Oppo. at 22-23. The Court does not dispute Plaintiffs’ contention

16 Plaintiffs attempt to establish deliberate indifference here by citing to a number of
cases that in no way factually resemble this case. See, e.g., Oppo. at 22-23 (citing Lopez
v. Smith, 203 F.3d 1122, 1131 (9th Cir. 2001) (holding that deliberate indifference had been
established where an inmate, although receiving some medical treatment, was denied his
full caloric requirements and was not provided with follow-up appointments); Caldwell v.
Bannister, 763 F.3d 1060 (9th Cir. 2014) (finding deliberate indifference had been
established where an inmate was provided optometry appointments but was denied cataract
surgery because he had one good eye); Snow v. McDaniel, 681 F.3d 978, 986 (9th Cir.
2012) (holding that medical staff was deliberately indifferent to a prisoner’s serious
medical needs by denying him a hip surgery even though he was provided medical care
and pain medications); Wakefield v. Thompson, 177 F.3d 1160, 1165 (9th Cir. 1999)
(holding plaintiff had pled a claim for deliberate indifference when a prisoner receiving
mental illness medication was not given the medication upon release from incarceration
because a prison official ignored the instructions of the prisonetr’s treating physician);

|| Jackson v. Mecintosh, 90 F.3d 330 (9th Cir. 1996) (holding the issue of deliberate

indifference triable when jail doctors denied a kidney transplant for an inmate on dialysis); |
Ortiz v. City of Imperial, 884 F.2d 1312, 1314 (9th Cir. 1989) (holding medical staff
deliberately indifferent when they prescribed an inmate sedatives despite knowledge that
the inmate had suffered a head injury and the inmate was exhibiting complications that had

‘|| been indicated on his medical chart)). In all of these cases, the inmates had received

previous medical treatment, meaning the prison-staff knew of a medical need. However,
this case does not involve medical staff. Further, none of the cases cited by Plaintiffs hold
that prison staff is deliberately indifferent by failing to check on an inmate more frequently
than every half hour or checking on them for more than a few seconds when the prison
official had no specific knowledge the inmate was at risk of suicide. None of these cases
hold that an inadvertent delay in medical care constitutes deliberate indifference. As such,
these cases do not save Plaintiffs’ inadequately pled claims.
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that “[d]eliberate indifference may be demonstrated when prison officials ‘deﬁy, delay or
intentionally interfere with medical treatment.”” Id. at 23:17-20. However, again, the issue
here is that separate and aside from Plaintiffs’ wholly eohclusory allegatioﬁs, the facts pled
do not plausibly indicate that ahy delay in medical care was intentional, Thus, beyond their
conclusory allegations that Defendants acted with deliberate indifference, the SAC fails to

set forth any specific allegations that any failure to render prompt medical care, perform

more thoroughchecks,fol;keepfthefintercomfsystemfunmutedfwasfthefresul—t—effde_—lrirberate
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indifference. Ashcroft, 556 U.S. at 678, éiting Twombly, 550 U.S. at 557.

“Causation is, of course, a required element ofa § 1983 claim.” Estate of Brooks v.
United States, 197 F.3d 1245, 1248 (9th Cir. 1999). Defendants argue that Plaintiffs accuse
Defendants of "‘eausing Mr. Boulanger to hang himself.” Mot. at 1:11-13. This Court
recognizes that “[s]uicide is the leading cause of death in jails, yet many jeils and
muilicipalities have insufficient policies for preventing inmate suicide.” Kyla Magun, 4
Changing Landscape for Pretrial Detainees? The Potential Impact of Kingsley v.
Hendrzckson on Jail-Suicide Litigation, 116 Colum. L. Rev 2059 (2016). However
generally, the law does not hold third parties liable for another person’s intentional acts.
C.T. Drechsler, Annotation, Civil Liability for Death by Suicide, 11 A.L.R.2d 751
(Originally published in 1950) (noting that “[o]nly recently does any attempt appear to
have been made to hold a defendant civilly liable for causing suicide of another” while
“earlier cases seem to hold, as a matter of law, that suicide is an independent intervening
cause, so that there can be no liability for acts, whether done with intent to injure or
negligently, that cause suicide”) (citing Tate v. Canonica,. 180 Cal. App. 2d 898 (1960)).
Suicide, although certainly tragic, is undeniably an intentional act. See Coleman v. Brown,
No. CIV §-90-0520 KJM KJIN PC, 2016 U.S. Dist. LEXIS 86352, at *82 (E.D. Cal. Mar.
29, 20 16) (“A suicide attempt is an intentional act that is deliberately designed to end one’s
own life”); .'King v. United States, 756 F. Supp. 1357, 1361 (E.D. Cal. 1990)
(“The intentional act of a third person is a superseding cause of hafm and relieves the
original actor of liability unless such act was reaSonably'foreseeable or the failure to foresee
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such act was a factor in the original negligence”); Esurance Ins. Co. v. Streeter, No. 2:19-
CV-2065-JAR-JPO, 2019 U.S. Dist. LEXIS 121419, at *7 (D. Kan. July 22, 2019)

|1 (““suicide is an intentional act”). Only in rare cases can a person cause another individual

to take his or her life—such as exceptional cases where one encourages an individual to
commit suicide.!” Failure to hold one person liable for another person’s suicide also stems

from the common law rule that there is no duty to rescue. See, e.g., Verdugo v. Target
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Corp., 770 F.3d 1203, 1222 (9th Cir. 2014) (providing that “as a general rule, an individual
or entity does not have a duty undér the common law to come to the aid of another person
whom the individual or entity has not injured”). |
For example, in a similar case, Lucas v. City of Long Beach, 60 Cal. App. 3d 341

(1976), “the defendant police department placed a teenage individual in a juvenile
detention center without supervision, in spite of their suspicion that he was under the
influence of drugs.” King, 756 F. Supp. at 1361. While the juvenile had been detained, he
committed suicide, but when the mother sued for wrongful death, the court found that
pfoximate cause was not established against the police. Lucas, 60 Cal. App. 3dat 351. The
court h.eld' that “[t]he intentional act of a third person is a superseding cause of harm and
relieves the original actor of liability unless such act was'reasonably foreseeable or the

failure to foresee such act was a factor in the original' negligence.” Id. at 351 (citing Rest.

2d Torts). It “observed that ‘the most that can be said concerning [the police’s] negligence |

is that it provided a greater opportunity than already existed for [the decedent to] act.” Id.

' For example, in Commonwealth v. Carter, 481 Mass. 352,371, 115 N.E.3d 559, 574
(2019), a recent, highly publicized case, the Supreme Judicial Court of Massachusetts
affirmed a judgment of involuntary manslaughter against the defendant, Michelle Carter,
finding that “[t]he evidence against the defendant proved that, by her wanton or reckless
conduct, she caused the victim’s death by suicide.” The court reasoned that “an ordinary
person under the circumstances would have realized the gravity of the danger posed by
telling the victim, who was mentally fragile, predisposed to suicidal inclinations, and in the
process of killing himself, to get back in a truck filling with carbon monoxide.” Id. at 566.
“[T]he defendant—the victim’s girl friend, with whom he was in constant and perpetual
contact—on a subjective basis knew that she had some control over his actions.” Id,
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at 351.. The juvenile’s “death, however, required the intervention of an additional
independent force, to wit, [his own] intentional act.” Id. at 351.

| Here, Mr. Cavanaugh seeks to hold the deputiés, Sheriff, and County of San Diego
liable for his father’s tragic, albeit, intentional act—his decision to commit suicide. See
generally SAC. Had Mr. Cavanaugh’s father died and been discovered immediately, there
would be no dispute as to a lack of liability. However, regrettably, it fook deputies_between‘

10 to 30 minutes to discover Mr. Boulanger’s distress. SAC at 8-9. When it was
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discovered, they were able to revive Mr. Boulanger and transport him to a hospital where |
he survived for two days before dying. Id. at 8-9. That Mr. Boulanger survived for two
days begs the questions of why it took so long to discover Mr. Boulanger and wﬁether, if
he had been discovered earlier, he would have survived rather than died.!® In other words,

whether the failure to discover Mr. Boulanger and/or the ‘d‘elay in providing medical care

| was an intervening and superseding cause in Mr. Boulanger’s death. Nonetheless, this

Court finds that this is not the rare case where any of the defendants “egged on” Mr.
Boulanger by ehcouraging him to commit suicide.  See, e.g., Persampieri v.
Commonwealth, 343 Mass. 19, 23, 175 N.E.2d 387, 390 (1961) (upholding the defendant’s
murder conviction where after the defendant’s wife threatened to commit suicide, he

taunted her by saying she was “chicken—and wouldn’t do it,” loaded a rifle, handed it to

18 The Court notes that in case before the United States Supreme Court, it was noted

that “cells in the cerebral hemispheres are destroyed if they are deprived of oxygen for as
few as 4 to 6 minutes.” Cruzan by Cruzan v. Dir., Missouri Dep’t of Health, 497 U.S. 261,
310, n.8 (1990) (citing Cranford & Smith, Some Critical Distinctions Between Brain Death
and the Persistent Vegetative State, 6 Ethics Sci. & Med. 199, 203 (1979)); see aiso 16
Am. Jur. 2d Proof of Facts § 87 (Originally published in 1978) (providing that “the human
brain, deprived of its normal, oxygenated blood flow, dies in stages beginning first with
the cortex, the site of the highest centers involved with thinking, emoting, and
consciousness, and leads then to the brain stem, which controls respiration, heart rate, and
blood pressure,” but that “if the individual’s brain is deprived of oxygen for five minutes,
there will be death in all probability to the cortex™). Thus, it appears that Mr. Boulanger
would have needed to be discovered in six minutes or less for it to have been probable that
he would have surv1ved :
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her, and when she had difficuity firing the rifle, told her to take off her shoes and reach the
trigger that way). Rather, Mr. Boulanger made the tragic, but intentional, decision to hang
himself in his cell while his cellmate slept. SAC at 8:5-9. While the muting of the
intercoms is suspicious, there is no allegation in Plaintiffs’ SAC that this act Was intehded
to allow for Mr. Boulanger’s suicide and untimely discovery (e.g., there are no allegations

it was done with the intent of either giving him time to commit suicide or h&ping he would
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succeed if he tx:iedfby;delayingfmedica,l*eare).fAsfpled,—wirthoutesuehaaneal—legatien,—l})eputy
Dixon’s actions amount to mere negligence, which is not enough to state a claim under
Section 1983. There is also no allegation that when Deputy Reyes conducted the allege_dly
improper cell checks, that Mr. Boulanger was attempting or had attempted suicide, ahd
thus, could have been discovered by Deputy Reyes if he had performed more thorough
checks. As aresult, the allegations against Deputy Reyes are also insufficient.

As pled the SAC pleads the requisite elements for deliberate indifference, but those
conclusory allegations, when read in conjunction with the facts of the complaint, fa11 to

create a plausible claim for rellef under the Twombly/Igbal standard.

C. Plaintiffs’ Third Claim for Relief for Loss of Familial Relatlonshl

Against Defendants Dixon, Reyes, Parent, and Kamoss _

Plaintiffs’ Third Claim for Relief alleges that Deputy Defendants “deprived
Plaintiffs of their liberty interest in the companionship and society [of] one another,” which
“shocks the conscious and was a due process violation.” SAC at 32:4-8,

Deferidants argue that because there is no evidence suggesting Defendants acted

|| with deliberate indifference, there are no “facts alleged against the deputies [that] ‘shock |

the conscience’ required to establish a claim for loss of familial relationship. Mot. at
18:13-16. They also argue that “because Reyes and Dixson did not violate the Constitution,
the claims against their supervisors fail as well.” Id. at 8:22-25. Plaintiffs respond that the

third claim for relief “is not duplicative of the deliberate indifference because it relates to

fights and injuries suffered by different parties—Plaintiff Shane Cavanaugh, Richard
Boulanger’s son.” Oppo. at 26:1-4. However, Plaintiffs’ SAC fails to show deliberate
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|indifference towards Mr. Cavanaugh, as Mr, Boulanger’s son.

“Substantive due process protects individuals from arbitrary deprivation of their
liberty by government.” I/'illarreal, 254 F. Supp. 3d at 1182 (citing Brittain v. Hansen, 451
F.3d 982, 991 (9th Cir. 2006)). “A child’s interest in her relationship with a parent is
sufficiently weighty by itself to constitute a cognizable liberty interest.” Smith v. Cizjy of
Fontana, 818 F.2d 1411, 1419-20 (9th Cir. 1987), overruled by Hodgers-Durgin v. de la
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giving rise to Mr. Smith’s substantive due process claim based on his loss of life also gives
the children a substaﬁtive due process claim based on their loss of his companionship™).!®
Thus, “[p]arents and children may assert Fourteenth Amendment Subsfantive due pfocess
claims if they are deprived of their liberty interest in the companionship and society of their
child or parént through official conduct.” Lemire v. Cal. Dept. of Corr. & Rehab., 726
F.3d 1062, 1075 (9th Cir. 2013). This allows “[t]he child of an individual killed through
stafe action [to] . . . assert a subStantive due pfocess claim based on their loss of
companionship.” C. W. v. Asuncion, No. 219CV02225RGKGIJS, 2020 WL 2028531, at *4
(C.D. Cal. Mar. 16, 2020), motion for relief from judgment denied sub nbm. C. W v
Asuncion, No. 219CV02225RGKGJS, 2020 WL 4873565 (C.D. Cal. June 29, 2020) (citing

" Courts must evaluate “whether the alleged interference with the children’s protected
liberty interest rises to the level of a substantive, as opposed to a procedural, due process
violation.” ' Smith, 818 F.2d at 1419. “[W]hether a particular interference with a liberty
interest constitutes a substantive or a procedural due process violation depends on whether
the interference was ‘for purposes of oppression,’ rather than for the purpose of furthering
legitimate state interests.” Id. (internal citations omitted). “When the state has a legitimate

interest in interfeting with a parent-child relationship, for example, where the best interest
||of the child arguably warrants termination of the parent’s custodial rights, the state may

legitimately interfere so long as it provides ‘fundamentally fair procedures.” Id (citing
Kramer, 455 U.S. at 754 (emphasis added)). “However, the state has no legitimate interest
in interfering with this liberty interest through the use of excessive force by police officers.”
Id. at 1419-20. “Such an action constitutes the very sort of affirmative abuse of government
power which the substantive protections of the due process clause are designed to prevent.”
Id. at 1420.
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Moreland v. Las Vegas Metropolitan Police, 159 F.3d 365, 371 (9th Cir. 1998)). This right
“derives from the decedent’s constitutional rights.” Id.

“The Ninth Circuit has stated that ‘to establish a constitutional violation based on
substantive due process, [a plaintiff] must show both [1] a deprivation of her libeﬂy. and
[2] conscience-shocking behavior by‘ the government.’” Villarreal, 254 F. Supp. 3d at
1182; see also Asdkcion, 2020 WL 2028531, at *4. “Just as the deliberate indifference of

prison officials to the medical needs of prisoners may support Eighth Amendment liability,
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such indifference may also rise to the conscience-shocking level required for a substantive |
due process violation.” | Vfllarreal, 254 F. Supp. 3d at 1182 (citing
Lemire, 726 F.3d at 1075); see also Kelsoﬁ .v. City of Springfield, 767 F.2d 651, 654 (9th
Cir. 1985), overruled on other grounds by SMith, 818 F".2d at 1419 (noting that “[t]he

| Supreme Court has repeatedly reaffirmed the existence of a constitutional right to the

maintenance of a parent—chiid relationship”); Porter v. Osborn, 546 F.3d 1131, 1137 (9th
Cir. 2008); Cyy. of Sacramento v. Lewis, 523 U.S. 833, 846-47 (1998). As with claims for
deliberate indifference to medical needs, children bringing Section 1983 claims for
violation of their substantive due process right to the child-parent relationship may not
establish their claiins by alleging mere negligence. Neil, 2017 WL 4652744 at *4—6 (“Mere |
négligence or liability grouhded in tort .does not meet the standard for a
substantive due process decision.”) (citing Lewis, 523 U.S. at 848-49). “A Plaintiff can
satisfy the ‘shocks the conscience’ standard either by (1) showing that a state official acted
with ‘deliberate indifference,” or (2) showing that a state official ‘acted with a purpose to
harm.”” Id '(éiting Porter v. Osborn, 546 F.3d 1131, 1137 (9th Cir. 2008)). “A [jail]
official’s deliberately indifferent conduct will generally ‘shock the conscience’ so as long

as the [jail] official had time to deliberate before acting or failing to act in a deliberately

||indifferent manner.” Lemire, 726 F.3d at 1075. However, “[t]here is no respondeat |-

superior liability under section 1983.” Taylor v. List, 880 F.2d 1040, 1045 (9th Cir. '1989).

“A supervisor is only liable for constitutional violations of his subordinates if the

supervisor participated in or directed the violations, or knew of the violations and failed to
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act to prevent them.” Id

To demonstrate deliberate indifference to the risk of a suicide, a plaintiff must show:.
“(1) an unusually serious risk of harm, (self-inflicted harm in a suicide case), (2)
defendants’ actual k_noWledge ‘of\‘.(;)r, at least, willful blindness to) that elevated risk, and
3) defehdants’ failure fo take obvious steps to address that known, serious risk.” L. W, v.
Grubbs, 92 F.3d 894, 900 (9th Cir. 1996).
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Forexample, in anm analogous case involving a student suicide after expulsion from |
her school, the court dismissed a parent’s.claim and held that the student’s parent had failed |
“to state a claim for a violation of substantive due proces_é rights under the First and
Fourteenth Amendments to a familial relationship with her daughter pursuant to § 1983.”
Neil, 2017 WL 4652744, at *4—6. In Neil, the parent alleged that the school’s expulsion of
her daughter had caused the daughter to commit suicide. 7d, at *1. Although the court
conceded the parent had sté_ndihg to bring a substantive due process claim, it found the
parent had failed to establish deliberate indifference. Id. The court noted that generally,

courts conclude that a state’s “failure to protect an individual against private violence

'simply does not constitute a violation of the Due Process Clause.” Id. at *5; see also

DeShaney v. Winnebago Cty. Dep'’t of Soc. Servs., 489 U.S. 1.89, 197 (1989). Thus,
“[blecause Defendants did not actually inflict the ultimate harm, Plaintiff must establish
that defendants, as supervisors, acted with deliberate indifference in failing to prevent
Neil’s suicide.” Id. at *5 (citing Harry 4. v. Duncan, 234 Fed.Appx. 463, 465 (9th Cir.
._2007)). However, the plaintiff' s basis for alleging the defendants had knowledge, and |
therefore, act.ed with deliberate indifference was (1) an allegation of a Waming from a
friend a week prior and (2) conclusory statements that the defendant had sorhe knowledge |
the student was suicidal and distraught, and therefore, knew she was more likely to commit
suicide after harsh discipline. 7d at *6. The basis for this “generalized knowledge” was
“warnings and publications contaﬁned in the California Departrhent of Education website
concerning suicide prevention in schools.” Id. at *5. The court reasoned that generalized
allegations in the SAC regarding knowledge from national studies and publications were
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insufficient “to establish knowledge of ‘unusually serious risk’ of harm in this particular
case.” Id. | |

In Villarreal v. Cty. of Monterey, the sons of a deceased arrestee brought a lawsuit
against, inter alia, the county, county sheriff, sheriff’s deputies, and various doe defendants
pursuant to Section 1983, alleging claims for failure to summon med_icai care, medical

malpractice, battery, wrongful death, negligence supei'vision, and negligence. 254 F. Supp.

3d at 1184—86. In Villarreal, the police arrested the plaintiffs’ mother after receiving calls-
reporting that she was walking in and out of traffic. Id. at 1174. At the time of booking,

O o | ~1 N W R W )

the arrestee “suffered from lacerations to her head, hands, and wrists.” Id. She was placed

10 )(in a safety cell, and plaintiffs allege she was not given medical attention, food, or more
11 W than a single cup of water over the next 28 hours. Id. While in the safety cell, she behaved |
12 erratically and yelled for help but was not proizided medical attention. Zd. The day after
13 |Iher arrest, she was found unresponsive in her cell covered in feces and moaning. Id. at
14 11175. A nurse notified a doctor, who told nursing staff to send the arrestee to the hospital
15 |l for drug detoxification. Id Unfortunately, the mother never regained consciousness and
16 || died two weeks later. Jd.

17 The plaintiffs alleged that at the time of their mother’s “arrest and death, the County
18 llhad a policy of ignoririg inmates’ serious medical needs.” Id. at 1185. The court
19 || determined that the plaintiffs had sufficiently pled “a policy or practice of providing
20 ina_dequaté medical care for inmates as they det.oxify,’-’ and-that “the County’s deficient
21 || policies led to Decedent’s'death.” Id. In doing so, the court noted that Plaintiffs had alleged
22 |\ that their mother “showed clear signs of drug withdrawal” that “were repeatedly ignored
23 |las were her direct pleas fof help.” Id. at 1185. It pointed out that “[d]rug withdrawal |
24 || constitutes a serious medical need requiring appropriate medical care under the Eighth
25 || Amendment.” Id. As aresult, “the County’s allegedly deficient screening and medication
26 || protocols for drug withdrawal ‘lr'nay constitute deliberate indifference to a serious
27 || healthcare need.”” Id.- Thus, the court concluded that “based on the allegations in the |
28

||complaint, it was ‘reasonably foreseeable’ that the County’s deficient policies for

- -46-

3:18-cv-02557-BEN-LL




managing opiate detoxification would lead to the alleged deficient treatment of . . . and
subsequent death” of the plaintiffs’ mother. Id. at 1185 (citing Kwai Fun Wong v. United
States, 373 F.3d 952, 966 (9th Cir. 2004)). | |

Here, the Court agrees that if the Court concludes Mr. Boulanger ] constitutlonal

rights were not Violated, as it has, Mr. Boulanger’s son’s claims for loss of his familial

relationship with his father must also fail. Mr. Cavanaugh’s allegations that Defendants
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knew Mr. Boulanger had & high risk of suicide largely stem from allegations of statistics
regarding other jailhouse suicides. SAC at 20. These allegations are more akin to the
allegations of general knowledge based on publications and other suicides like the Neil
case, which the court found did not establish an unusually serious risk of harm. Further,
unlike Villarreal, where the inmate behaved erratically at the time of arrest, had lacerations
on her hands and wrists (which were likely 1ndicative of prev1ous suicide attempts), and
yelled for help, here, the SAC is devoid of any allegatmns that any of the individually
named defendants had a reason to suspect Mr. Boulanger specifically was at risk of suicide.
In this claim for relief, Mr. Cavanaugh also alleges that “[t]here was no legitimate
penological inter.est in denying access to medical care to an inmate in obvious medical
distress leaving him hung in his cell, with deliberate indifference.” SAC at 31:9-13.
However, again, although the SAC alleges he was noted to be suffering from withdrawal
and had a history of mehtal illness upon booking, id. at 7:24-8:2, there are no allegations
the individually named defendants were privy to these facts. There are also no allegations.

that when Mr. Boulanger committed suicide, any of the individually named defendants

knew he was in distress and simply left him there. On the contrary, the allegations of

wrongful conduct arise out of claims that their negligence caused them to be unaware of
the fact that Mr. Boulanger needed attention. 'Further, Mr. Cavanaugh alleges his father
was denied access to medical care, SAC at 31:9-12, which is not plausible in light of the
allegation that he was given medical care upon adinission in the form of medication for
withdrawal symptoms, id. at 8:1-2, as well as when deputies discovered him, which
ultimately, resulted in him being revived, id. at 9:1-5. As pled, the SAC simply fails to
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state a plausible claim for relief for loss of familial relationship. Because the facts pled in
the SAC and previous two complaints have also failed to create a plausible claim for relief,

this Court finds that granting leave to amend would only prove to be an exercise in futility.
D.  Plaintiffs’ Fourth Claim for Relief for Failure to Properly Train Against

Defendants County of San Diego, William Gore, and Kevin Kamoss.

Piaintiffs’ Fourth Claim for Relief for Failure to Prof)erly Train alleges that

11

Defendants County of San Diego, Sheriff Gore, and Lieutenant Kamoss’ failed to “properly.
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train their deputies and officers to properly monitor and/or inspect the well being of

inmates,” which caused Mr. Boulanger to suffer unconstitutional treatment and inhumane

conditions during his detention. SAC at 34:28-35:8.

Defendants argue that “because Reyes and Dixon did not violate the Constitution,
the claims against their supervisors fail as well.” Mot. at 8:22-25. Defendants also point

out that Plaintiffs have sued “every individual defendan_t in both their individual and

| official capacity.” Id at 19. They argue that to the extent the defendants are sued under

Section 1983 in their official capacity, such claims must be dismissed. /d. at 19:1-11. In
response, Plaintiffs argue that their naming of Gore and Kamoss is hot duplicative because
“[i]t is well-established that supervisors, in their supervisory role, can be held personally
liable under a § 1983 claim in their individual capacity for their participation in the
deprivation ofa constitutional right if there is a sufficient causal connection between the
supervisor’s wrongful conduct and the constitutional violation.” Oppo. at 26:13-20 (citing
Phillips v. City of Fairfield, 406 F.Supp.2d 1101 (E.D. Cal. 2005); Brown v. County of
Kern, 2008 U.S. Dist. LEXIS 14216 (E.D. Cal. 2008)). | This Court does not dispute this
proposition. However, the problem lies in that the SAC fails to allege sufficient facts to
indicate any direct participation by Supervisory Defendants. Asan initial matter, however,
the Court addresses the fact that, as Defendants have pointed out, Plaintiffs have named
every defendant in both their individual and official capacity.

1. Claims against Supervisory De['endants in their Official Capacity

Section 1983 provides a means to sue individuals acting under color of state law in
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their individual, but not official capacity. See, e.g., Vance v. County of Santa Clara, 928
F. Supp. 993, 996 (N.D. Cal. 1996) (providing that “persons” under Section 1983 means
only “state and local officials sued in their individual capacities, private individuals and
entities which act uﬁder.color of state law, and/or the local governmental entity itself”);
Devereaux v. Abbey, 263 F.3d 1070, 1074 (9th Cir. 2001) (“Section 1983 creates a private

right of action against individuals who, acting under color of state law, violate federal
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[not] ‘persons’ amenable to suit for damages under 42 U.S.C. § 1983.” Munoz, 208 F. |
Supp. 2d at 1150-51. “A suit against a governmental officer in his official capacity is
equivalent to a suit against the governmental entity. itself.” Larez v. City of Los Angeles,
946 F.2d 630, 646 (9th Cir. 1991). “In an official-capacity suit, the government entity is
the real party in interest and the plaintiff must show that the entity’s policy or custom
played a part in the federal law violation.” Vance, 928 F. Supp. at 996 (holding that “[t]he
Court follows other District Courts in holding that if individuals are being sued in their
ofﬁcial.capacity as municipal officials and the municipal entity itself is also being sued,
then the claims against the individuals are duplicative and should be dismissed”). “In
contrast, in a personal-capd_city Suit, the plaintiff is trying to place liability directly on the
state officer for actions taken under the color of state law.” Vance, 928 F. Supp. at 996.

~ Here, Plaintiffs have already pled a separate claim against the County of San Diego,
making the official capacity allegations duplicative. The Court acknowledges that not just
Supervisory Defendants but also all individual defendants have been sued in their
individual and official capacity, which is incorrect given Section 1983°s purpose is to
provide a mechanism to sue individuals acting' under color of state law in their individual
capacity. Thus, the Court agrees with Defendants and dismisses all defendants to the extent
they are sued in their official capacity, leaving only the allegations against them in their
individual capacity'.

The Court notes, sua sponte, that the SAC also includes allegations against Does 1
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through 50. This is improper.2® A Section 1983 action must allege how each individual
defendant directly participated in the violation of the plaintiff’s rights. By virtue of
including doe allegations, this feat is impossible. Given two and a hﬁlf years have passed
and Plaintiffs have had three attempts to frame the complaint, it seems unlikely that
Plaintiffs are still looking for unnamed defendants believed to have violated Mr.
Boulanger’s rights. As such, Does 1 through 50 are dismissed.

2. Claims against Supervisory Defendants in their Individual Capacity
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|| Plaintiffs do not allege either Supervisory Defendant had any direct involvement with Mr.

|| served within 90 days after the complaint is filed, the court—on motion or on its own after

|| Keavney, 2020 WL 4192286 at *4-5 (dismissing the plaintiff’s first amended complaint).

Having dismissed all claims against all defendants to the extent those claims are
brought against those defendants in their official capacity, the Court examines the claims
against Supervisory Defendants in their individual capacity.

Defendants argue that the Fourth Claim for Relief féils for several reasons: First,
“[t]o the extent. Plaintiffs seek to proceed against Supervisory Defendants in their

individual capacity, Plaintiffs have not alléged sufficient facts to state a claim” because

20 The FRCP neither authorize nor prohibit the use of fictitious parties; however, FRCP
10 does require a plaintiff to include the names of all parties in his complaint. See Keavney
v. Cty. of San Diego, No. 319CV01947AIBBGS, 2020 WL 4192286, at *4-5 (S.D. Cal.
July 21, 2020) (Battaglia, J.) (citing FED. R. CIv. P. 10(a)). Plaintiffs’ SAC includes
allegations against Does 1 through 50. Naming doe defendants further implicates Rule 4
of the FRCP requiring service of the complaint. Id. (noting that “it is effectively impossible
for the United States Marshal or deputy marshal to fulfill his or her duty to serve an
unnamed defendant”); Finefeuiaki v. Maui Cmty. Corr. Ctr. Staff & Affiliates, 2018 WL
3580764, at *6 (D. Haw. July 25, 2018) (same). “A plaintiff may refer to unknown
defendants as Defendant John Doe 1, John Doe 2, John Doe 3, and so on, but he must allege
specific facts showing how each particular doe defendant violated his rights.” Keavney,
2020 WL 4192286 at *4-5. Where a “[p]laintiff fails to link any particular constitutional
violation to any specific, individual state actor,” or seeks “to even minimally explain how
any of the unidentified parties he seeks to sue personally caused a violation of his
constitutional rights,” the court must dismiss those individuals, especially when they have
not been served. See, e.g., FED. R. CIv. P. 4(m) (providing that “[i|f a defendant is not

notice to the plaintiff—must dismiss the action without prejudice against that defendant or
order that service be made within a specified time.”); see also S.D. Cal. Civ. R. 41.1(a);

Thus, all doe defendants are dismissed without prejudice for want of prosecution pursuant
to Rule 4(m). ' '
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Boulanger, and supervisors cannot be held liable under Section 1983 for the actions of their
subordinates. Mot. at 8:12-28.. Defendants are correct that a supervisor may only be held
liable in an action brought pursuant to Section 1983 for a subordinate’s constitutional
violations “if the supervisor participated in or directed the violations, or knew of the
violations and failed to act to prevent them.” Maxwell v. Cty. of San Diego, 708 F.3d 1075,
1086 (9th Cir. 2013). This is because “[t]here is no respondeat superior liability under

1983.”  Taylor v. List, 880 F-2d-1040; 1045 (9th Cir.1989). Second, Plaintiffs’ Fourth

Claim for Relief for failure to train against Supervisory Defendants contains no éllegations ‘
that either Supervisory Defendant actually personally participated in the training of any of
the Deputy Defendants. Id. at 19:24-20:2. Third, even if Supervisory Defendants had
participated in the training of Deputy Defendants, Deputy Defendants’ inmate checks “did
not cause Mr. Boulanger’s suicide.” Mot. at 20:5-7. Fourth, to the extent that the Deputy
Defendants have hot violated Mr. Bouianger’s constitutional rights, “there can be no
supervisor liability when there has been no constitutional deprivation.” Id. at 20:9-12.

~ “[A] federal official’s liability ‘will only result from his own neglect in not properly |
superintending the ‘discharge’ of his subordinates’ duties.” Igbal, 556 U.S. at 676 (citing |
Dunlop v. Munroe, 11 U.S. 242, 269 (1812)). Thus, “[u]nder Section 1983, supervisory
officials afe not liable for actidns of subordinates on any theory of vicarious liability.”
Hansen v. Black, 885 F.2d 642, 645-46 (9th Cir. 1989). To hold a supervisor liable under
Section 1983,' a plaintiff must show (1) “personal involvement in the constitutional
deprivatibn” or (2) “a sufficient causal connection between the supervisor’s wrongful
conduct and the constitutional violation.” Henry 4. v. Willden, 678 F.3d 991, 1003-04 (9th
Cir. 2012) (citing Starr v. Baca, 652 F.3d 1202, 1207 (9th Cir. 2011)). Where the
SuperviSors did not directly participate in the alleged Wrongful conduct, as was the case
here, a plaintiff must plead facts sho_wing the supervisor 'deferidants “implement[ed] a
policy so deficient that the policy itseif is a repudiatidn of constitutional rights and is the
moving force of the constitutional violation.” Harnsen, 885 F.2d at 646 (internal quotations

marks omitted). “The inquiry into causation must be individualized to focus on the duties
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and responsibilities_ of each individual defendant whose acts or omissions are alleged to
have caused a constitution_al'deprivation.” Leer v. Murphy, 844 F.2d 628, 633 (9th Cir.
1988); see also Starr, 652 F.3d at 1207. “[A] plaintiff must show the supervisor breached
a duty to plaihtiff which was the proximate cause of the injury.” Starr, 652 F.3d at 1207.
A plaintiff may establish the requisite causal connection by showing (1) “a series of acts

by others” or (2) a knowing refusal “to terminate a series of acts by others, which [the
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supervisor] knew or reasonable should have known would cause others to inflict a
constitutional injury.” Starr, 652 F.3d at 1207-08 (citing Dubner v. City & Cnty. of San
Francisco, 266 F.3d 959, 968 (9th Cir. 2001)). As the Supreme Court held in Ashcrofi v.
Igbal, “[blecause vicarious liability is inapplicable to . . . § 1983 suits, a plaintiff must
plead that each Government-official defendant, through the official’s own individual
actions, has violated the Constitution.” 556 U.S. 662, 676 (2009) (holding that the plaintiff
had failed to sta'te‘a claim in his Bivens action against his jailers and various officials for |
unconstitutional discrimination; “[hjolding Attorhey_ General Ashcroft and Director
Mueller personally liable for unconstitutional discrimination if they did not themselves
have a discriminatory purpose would be equivalent to finding them vicariously liable for
their subordinates’ violation, which Bivens and § 1983 do‘ not allow.”)

Thus, “[iln § 1983 lawsuits, ‘supervisors can be held liable for: (1) their bwn_
culpable action or inaction in the training, supervisioh, or control of subbrdinates; (2) their |
acquiescence in thécom_plained-of cbnstitutional deprivation; and (3) conduct that showed
a reckless or callous indifference to thé rights of others.”” Shafer v. City of Boulder, 896
F. Supp. 2d 915, 935 (D. Nev. 2012) (quoting Cunningham v. Gates, 229 F.3d 1271, 1292 |
(9th Cir. 2000)); see also Starr, 652 F.3d at 1205-09, Where a plaintiff seeks to hold a
supervisor liable in a Section 1983 claim for lack of training, the requisite state of mind is

“deliberate indifference” to the right of citizens whom the untrained officers are likely to

encounter. See, e.g., City of Canton, Ohio v. Harris, 489 US 378,388 (1989). Under this

standard, a plaintiff must allege facts to show that the County and officers “disregarded the

known or obvious consequence that a particular omission in their training program would
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cause [municipal] employees to violate citizens’ constitutional rights.” Flores v. Cty. of
Los Angeles, 758 F.3d 1154, 1159 (9th Cir. 2014). “To meet this standard, “[a] pattern of
similar constitutional violations by untrained employees is ordinarily necessary to
demonstrate deliberate indifference for purposes of failure to train.” Connick v. Thompson,
563 U.S. 51, 62 (2011) (internal quotation omitted). Liability for failure to train officers

could conceivably arises from a single incident only where “in light of the duties assigned
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to specific officers . . . the need for more or different traihing is so obvious, and the
inadequacy so likely to result in the violation of constitutional rights, that the policymakers
. .. can reasonably be said to have been deliberately indifferent to the need.” Canton, 489
U.S. at 390; see also Figueira by & through Castillo v. Cty. of Sutter, No. 2:15-CV-00500-
KIM-AC, 2015 WL 6449151, at *8 (E.D. Cal. Oc_t..23, 2015) (dismissing claim for
municipal liability with leave to amend and noting “Iplaintiff’s] suicide alone does not
plausibly establish that Yuba and Sutter County provided employees with inadequate
training by de facto policy” despite pleading two other deaths in the previous three years).
For instance, in Vance, the court dismissed the plaintiff’s cause of action as to
individual deféndants with leave to amend (albeit cautioning that the plaintiffs were being
given “one last attempt™) so they could “idenfify how each of the individual defendants is
alleged to have violated the Plaintiffs’ civil rights.” 928 F. Supp. at 997. The court noted
that “Plaintiffs must allege with at least some degree of particularity overt acts in which
these Defendants engaged.” Id. (citing Jones v. Community Redevelopment Agency, 733 |
F.Zd 646, 651 (9th Cir. 1984)). The court noted that it “does not require proof as to the
events in question, but merely Plaintiffs’ factual allegations.” Id. “The Plaintiffs must
frame their Complaint with “clear and concise averments stating which defendants are
liable to plaintiffs for which wrongs.” Id. (citing McHenry v. Renne, 84 F.3d 1172, 1175
(9th Cir. 1996)). |
- Returning to the Neil case, the court there noted that the SAC never (1) alleged
whether either supervisor “had a suicide prevention training 6r policy in place”; (2)
established a causal connection between any of the defendants and the events surrounding
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the student’s suspensions, expulsion, and suicide; (3) alleged the supervisory defendants
“were aware of or participated in any of the circumstances as specifically related to the
decisions concerning” the student’s discipline at either school; or (4) alleged the defendants
implerriented any policies. 2017 WL 4652744 at *9. Instead, the only references to the
supervisory defendants “are generalized allegations of knowledge as to uncohstitu_tiohal

suspension policies and conclusory statements as to failure to train . . . and suicide
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prevention as the cause of Neil’s suicide.” Id. However, “[a] pleading that offers labels
and conclusions or a formulaic recitation of the elements of a cause of action will not
do.” Id (citing Igbal, 556 U.S. at 678 (internal c.i‘tati.ons' omitted)). “Genera'l allegations
that do not establish a link between the conduct alleged and specific defendants do not meet
the minimal pleédings required to defend against a Rule 12(b)(6) motion and allegations
of What Defendants in general knew or did lacks the requisite spectificity.” fd. (internal
quotations omitted). Thus, the Court dismissed “the SAC’s allegations with respeét to the
supervisory defendants.” Id. at *10. |

Similar to the SAC in Neil, the SAC here likewise fails to allege (1) that either
supervisor had a suicide prevention training or policy in place; (2) any causal connection
existed betwéen the defendants named in the Third Claim for Relief and Mr. Boulanger’s
injuries; (3) Supervisory Defendants were aware of or participated in the events
surrounding Mr. Boulanger’s death—such as by approving of them or failing to terminate
them; or (4) Supervisory Defendants implemented any policies that caused Mr.
Boulanger’s death. Aspled, the general allegations in the SAC, like the general allegations
in the Neil SAC, “do nof establish a link b'etween. the conduct alleged énd specific |
defendants” such as would “meet the minimal pleadings required to defend against a Rule
12(b)(6) motion.” Neil, at *9. | | |

In dismissing the allegaﬁons against the supervisory defendants, the Neil court
analyzed the case of Vivanco v. California Dep’t of Corr. & Rehab., No.
117CV00434LJOBAM, 2017 WL 2547026, at *4 (E.D. Cal. June 13, 2017). In Vivanco,
a plaintiff-mother brought suit after her son committed suicide while incarcerated. Jd. at
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*1. The plaintiff’s son “suffered from mental health issues, including severe depression.”
Id. Staff where he was incarcerated called the son names; forced him to wear a straight
jacket; and deprived him of hygiene products as well as reading, writing, and entertainment
materials. /d. at *1. Like the SDCCJ in this case, “regulations mandated ViSual welfare
checks of inmates every 30 minutes,” but the plaintiff alleged that “prisbn staff regularly

confirmed checks without observing the inmate.” Id. at *2. On the day the inmate
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committed suie—i—de,—anfofﬁ-cer—sawftheinmaterbraidirrgﬂﬁs#sl’mts during a welfare check,
and upon seeing this, said, “‘we got a faker, and continued his rounds without removing
the sheets or alerting any other staff member.” Id. at *2. When another officer conducted
the next welfare check, an inmate told the officer he heard a struggle in the inmate’s cell. |
Id. at *2. Upon investigation, that officer discovered the inmate hanging from his sheet,
and the cause of death was declared suicide by hanging. Id. The Vivanco complaint
asserted that various defendantS failed to adequately supervise employees, which
constituted deliberate indifference. Id. at *2. It also included allegations that “cus't.oms',
practices or policies” at the state prison led to the inmate’s suicide including the “failures
to establish a suicide prevention program, provide staff and training in order to offer
adequate psychiatric care, to implement sufficient safety and suicide prevention guidelines,
and to properly classify and house suicidal inmates.” Id. at *4. However, the court held
those allegations were not sufficient td establish individual liaBility under Section 1983 to
survive a motion to dismiss. 7d. The complaint did not “plead specific facts”
demonstrating the supervisor defendant’s role in any alleged deprivations. Id. at*4. There
was 1o allegation that the super{risory defendant “personally participated in any alle'ged .
conduct” or was aware the staff was not adhering to policy regarding welfare checks. Id.
at *4. Thus, -b_ecause “any potential liability is based upon . [thé supervisory defendant’s]
actions, _Pl_aintiff must allege with specificity what he knew and did,‘ not what Defendants
in general knew and did.” Id. at *4. Thus, the claim at issue was dismissed with leave to
amend. Id. at *4. |

Even in the face of the egregiously improper soft count in Vivanco, the' supervisory
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defendants were still not held liable because the plaintiff failed to plead the defendant’s
role in the alleged constitutional violations (beyond mere conclusory allegations). The
Third Claim for Relief in Plaintiffs’ SAC suffers from the same deficiencies.

Plaintiffs rely on Larez v. City of Los Angeles, 946 F.2d 630 (9th Cir. 1991) for the

‘proposition that supervisory liability may be imposed in this case. However, in Larez, even

though the court held that to be held liable, a supervisor need not be “directly and
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personally involved in the same way as are the individual officers who are on the scene
inflicting constitutional injury,” it still reqﬁired participation, which could include the
supervisor’s “own culpable action or inaction in the training, supervision, or control of his |
subordinates,” “acquiescence in the constltutlonal deprivations of Wthh the complaint is
made,” or “conduct that showed a reckless or callous indifference to the rights of others.”
946 F.2d 630, 645-46 (internal citations omitted). Thus, Larez in no way means that
superv1sors may be held liable without any involvement at all. |

Plaintiffs also cite to Leon v. Cty. of San Diego, 115 F. Supp 2d 1197 1203 (S.D.
Cal. 2000), arguing that the case “rejected the argument that the Sheriff must have some
personal involvement with the decedent’s death.” ECF No. 59 at 28:21-22. However, not
only is this not the law, but Leon is also a pre-Twombly/Igbal case. As aresult, even though
the Court found the allegations of failure to train and supervise were sufficient to survive
a motion to dismiss, that court was applying an outdated legal standard that no longer
applies and does not apply to Defendants’ Motion to Dismiss Plaintiffs’ SAC.

- Plaintiffs also cite to Shafer v. City of Boulder, 896 F. Supp. 2d 915 (D. Nev. 2012)
for the proposition that supervisory defendants need not be physically present in order to |
be held liable. Oppo. at 28:24-29:3. It may be that supervisors need not be physically
pfesent to be held liable; however, just because a supervisor does not need to be physically
present does not mean he is alleviated from the requirement that he personally participate
in the alleged constitutional violations in some fashion. For example, in Shafer, even
though the supervisor was out of town, the court noted that if he approved of or condoned
of the acts at issue, he could still be held liable. 896 F. Supp. 2d at 936. Nonetheless, the
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Court denied the motion for summary judgment because it found that a reasonable juror
could conclude that the police chief did not ratify the alleged unlawful actions, and as such,
did not violate a constitutional right. 896 F. Supp. 2d at 936. Thus, Shafer comports with
other case law by still requiring supervisor defendants to participate in the alleged unlawful
conduct, regardless of the whether the supervisors are physically present or not.

Finally, Plaintiffs rely on the case of Starr v. Baca for the proposition that a
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"éuper—vi—ser—needmot—be—directly—andmersonal-l'y—involved—in—the“same way as are the
individual officers who are on the scene inflicting constitutional injury.” Oppo. at 29:3-6
(citing Starr, 652 at 1205). Again, it may be that supervisor defendants need be “involved
in the same way as are the individual officers on the scene.” However, those officers must
be inveolved in seme capacity in order to be held liable. In Starr, a prisoner brought a
Section 1983 suit for damages from an attack he allegedly suffered while he was an inmate
in the county jail, and the district court dismissed the prlsoner 8 superv1sory liability claims
for deliberate indifference against the sheriff in his individual capacity. 652 F.3d at 1204.
On appeal, the Ninth Circuit held that the prisonef had sufficiently alleged a supefvisory
liability claim of deliberate indifference against the sheriff in violation of the Eighth and
Fourteenth Amendments based on allegations that the sheriff failed to act to protéct inmates
despite knowledge of them being in danger. Id. at 1208. The ‘court noted holding a
supervisor liable on this basis still required “[a] showing that a supervisor acted, or failed

to act, in a manner that was deliberately indifferent,” and that “the supervisor is being held

{|1iable for his or her own culpable action or inaction, not vicariously liable for the culpable

action or inaction of his or her subordinates.” 7d. at 1206-07. On that basis, the court
concluded that under Igbal, “a plaintiff may state a claim against a supervisor for deliberate
indifference based upon the supervisor’s knowledge of and acquiescence in
unconstitutional conduct by his or her subordinates,” Id. at 1207. Thus, the plaintiff’s

“allegations that the actions or inactions of the person ‘answerable for the prisoner’s safe-

" [ keeping’ [e.g., the sheriff] caused his injury” were “sufficient to state a claim of supervisory

liability for deliberate indifference.” Id. at 1208.
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As to Sheriff Gore, Plaintiffs allege that he “oversees the San Diégo Central Jail and
ensuring [sic] compliance with all of its policies and procedures including those mentioned |
herein.” SAC at 21:1-4. They further allege that he “was aware of a systemic problem
within his jail of failing to [a] preirent_suicides because of inadequate staffing, . .. [b] follow
policy and procedure, . . . [c] identify at risk suicide candidates, . . . [d] provide medical

aid to inmates detoxing from opiate addiction, . . . [and] [e] provide medical care and access

to mental health drtigs in inmates with known or obvious suicidal ideations.” Id. at 21:4-

11. Plaintiffs then conclusorlly allege that “[t]he acts and/or omissions of SHERIFF were
a prox1mate cause of Richard Boulanger’s deat * without actually alleging what the acts
of Sheriff Gore were?' Id. at 21:13-14. While actions that shock the conscience show
deliberate indifference conclusory allegations such as the allegation that “SHERIFF’s
deliberate indifference towards jail inmates such as Boulanger shocks the conscious,” SAC
at 21:15- 17, do not create a plausible claim for relief. Igbal, 556 U.S. at 676.

As to Lieutenant Kamoss, Plaintiffs’ allegations boil down to pleading that Deputy
Dixon “worked under the direction and supervision of KAMOSS, th set the policies and
procedures with respect to inmate safety and security.” SAC at 11:4-7. Plaintiffs further
allege that Lieutenant Kamoss “failed to properly supervise deputy .DIXON,” id. at 13:1,

2l As previously discussed, first, Plaintiffs’ allegations of a failure to prevent suicides

because of inadequate staffing are implausible because nowhere in the SAC do Plaintiffs
plausibly allege that Mr, Boulanger’s death was caused, in part, due to inadequate staffing,
Second, Plaintiff’s allegations of a failure to follow policy and procedure fail because while
Plaintiffs’ conclusorily allege Sheriff Gore was aware deputies failed to follow policy and |
procedure, there are no allegations as to how he knew this, when he was informed of it,
any basis for this knowledge, or which policies he knew were being violated. Thus, such
generalized allegations of knowledge fail to meet the Igbal standard. Neil, 2017 WL

114652744 at *9. Third, Plaintiffs’ allegations of a failure to provide medical aid to inmates

detoxing from opiate addiction fail in light of the fact that Mr. Boulanger was given
medication to detox upon booking. SAC at 8:2-3. Fourth, Plaintiffs’ allegations of a failure |
to provide medical care and access to mental health drugs in inmates with known or
obvious suicidal ideations also fail because the Court has already concluded that Mr.
Boulanger’s suicidal intentions were neither known nor obvious.
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and “[i]t is highly probable that had.KAMOSS propetly supervised DIXON, DIXON
would not have turned off everything in the watchtower.” Id. at 11:1-4. Plaintiffs also
point out that “Lieutenant Defendant KAMOSS reviewed the video of REYES performing
his alleged “Soft Count’ of Richard Boulanger . . . and said it was not a sufficient ‘life

check’ because REYES d_id not have a count sheet with him and did not check wrist

|bangs.” Id. at 18:9-15. In fact, he stated he “would initiate an investigation for a policy
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violation.” Id. at 18:15-17. This Court finds that the fact that an investigation for a policy
violation would be initiated shows that inadequate proof of life checks were not part of
their official policy and were not approved of by Lieutenant Kamoss.

Defendants also argue that Plaintiffs’ allegations against the County fail “because
Plaintiffs specifically allege that Deputies Reyes and Dixon acted contrary to wfitten policy
and there are no allegations of facts establishing a pattern of similar constitutional
violations.” Mot. at 9:5-9. As they stated, “Simply referenbing other jail suicides is not

enough since each instance involves [a] unique set of circumstances and none involve a

situation like this where there was no known information suggesting a heightened risk of

suicide.” Id. at 9:9-12. Plaintiffs respohd that “it is very foreseeable that purposefully
muting out and ignoring inmate distress calls for immediate medical treatment could result
in a constitutional injury.” Oppo. at 27:26-28. However, there is no allegation in the SAC
that either of Supervisory Defendants and/or the County had any idea calls were being
muted or ignored, much less if they did, that they failed to do anything about it. Plaintiffs
allege that Lieutenant Kamoss “developed and oversaw poIicies and procedures which
affect administrative activities as well as the care of patients in the County’s detention
facilities.” SAC at 33:8-16. They also argue “[a]ll Deputy Defendants worked under the
direction of KAMOSS and GORE.” Id. at 33:15. Plaintiffs also allege that “[t]here has
been an official policy of acquiescence in the wrongful conduct,” and “Defendants failed
to prorhulgate corrective policies and regulations in the face of repeated Constitutional
violations.” Id, at 34:7-10. Despite these allegations, Plaintiffs never allege any specific
previous incidences were Supervisory Defendants were made aware of either (1) muting
-59. | |
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the intercom and/or (2) inadequate soft counts, and nonetheless, failed to do anything about
it. |

In King v. United States, 756 F. Supp. 1357, 1358-1359 (E.D. Cal. 1990), a plaintiff
wife brought a wrongful death suit after her husband, a Staff Sergeant in the Army and Air
Force, committed suicide after having a meeting with his Colonel, who told him about his

wife’s arrest for suspected shoplifting. Ultimately, the court concluded that the wife “failed
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to and is unable to show proximate cause [because] she is unable to establish the existence
of this element so completely essential to her ca.se.” Id. at 1360. As a result, the court
granted the government’s partial summary judgment motion and dismissed the wrongful
death qoﬁnt of her complaint. Id. at 1361. In arriving at this decision, the court reiterated

how a “condition necessary for a finding of negligent liability requires a determination that

the ... supervisor’s conduct ‘proximately caused’ [the inmate] . . . to commit suicide.” Id.

“Courts have long held that when, after a defendant’s conduct occurs, an independent
intervening act operates to produce injury, the chain of causation may be broken.” Id. at
1361. “The test is Whethér ‘a reasonable [person] knowing the situation existing when the
act of the third person was done would not regard it as highly extraordinary that the third
person had so acted.”” Id. (citing Rest. 2d, Torts, § 447(b)). The court determined that
when it looked back at the death, “if would have appeared highly extraordinary that the
isolated event of his wife’s arrest for suspected shoplifting would have brought about his

suicide.” Id. Thus, the Sergeant’s “tragic death had to have involved an intervening,'

| independent force—his own intention to kill himself.” Id. at 1361. Further, his “meeting

with his superiors would also have been an independent intervening event, breaking the
chain of causation.” Id. As a result, “the most that can be said concerning negligence is
that it provided a greater opportunity than already existed for [the decedent to] act.” Id. at
1361. HdweVer, his deafh “required the intervention of an additional independent force, to
wit, [his own] intentional act.” Id. |

Similar to the King plaintiff, Plaintiffs fail to and are unable to showSupe_rviso’ry
Defendants’ conduct proximately caused Mr. Boulanger’s suicide. Plaintiffs never allege
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that Deputy Defendants were (1) in any way trained to mute the intercom or (2) perform
cursory checks of inmates. See generally SAC. Their allegations that “[t]he failure of
KAMOSS and GORE to properly train deputy Defendants was a proximate cause of his
death,” id. at 19:33-5, are nothing more than conclusory allegations that fail to state a
plausible claim for relief, especially considering that there are no facts pled to show that

either Sheriff Gore or Lieutenant Kamoss trained Deputy Reyes or Dixon to violate
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policy—only that Deputy Defendants’ conduct did, in fact, violate policy. In fact, Plaintiffs
plead no facts showing what kind of training the deputies did receive. There are also no
facts pled indicating whether the training was inadequate and/or whether there was never
any training in the first place. Certainly, if there was training, it would negate a general

failure to train claim in favor of an inadequate training claim.

E. - Qualified Immunity.

Defendants argue that even if Plaintiffé had alleged a constitutional violation, all of
the individuals would still be entitled to Qualiﬁed immunity because there was no clearly
established law holding that “a defendant is found to violate the Constitution in a jail
suicide case where there is no information to even suspect the inmate has a heightened risk
of suicide.” Mot. at 8:25-9:4, 15:13-18. Plaintiffs respond that “[t]his court has heid
Qualified Immunity does not apply in situations such as those that gave rise to this lawsuit.”
Oppo. at 30:20-21, However, Plaintiffs never allege the special issues in this particillar
lawsuit are clearly established. See generally SAC. |

In the wake of George Floyd, “[t]he doctrine of qualified immunity has become the
subject of intense debate, as American policing has gone under the microscope.” Mitch
Zamoff, Determining the Perspective of a Reasonable Police Officer: An Evidenée—Based
Proposal, .65 Vill. L. Rev. 585, 596 (2020); see also Baxter v. Bracey, 140 S. Ct. 1862,
1865 (2020) (Thomas, J., dissenting) (“I continue to have sltrong. doubts about our §

1983 qualiﬁed immunity doctrine.”). This Court lacks the power to overturn Supreme
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Court precedent and makes no comment about the propriety of doing s0.22 However, like
many legal doctrines, quality immunity began with laudable purposes. See, e. g.; Harlow
v. Fitzgerald, 457 U.S. 800, 816 (1982) (recognizing “the general costs of subjecting
officials to the risks of trial—distraction of ofﬁcials from their 'governme'ntal duties,
inhibition of discretibna’ry action, and deterrence of able people from public service”).

While police misconduct is unquestionably intolerable, courts must also acknowledge that
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for every instance of such behavior, thousands of police officers put their lives on the line | -

on a daily basis in order to protect and serve the citizens of this country. Zamoff, 65 Vill.

L. Rev. 606-07 (noting that (1) “police officers operate in a work environment that is
fraught with r1sk ” (2) “each year a large number of U.S. law enforcement officers are the
victims of assault,” and (3) “many officers will have exposure (often repeated exposure) to
dangerous situations involving a risk of death or serious bodily harm”). .If each officer

could be personally and individually sued in the line of duty, hardly anyone would want to

(| assume the risk of personal liability by serving as a police officer. While training of

officers could always be improved—ijust as, this Court suspects, training could be

||improved in any profession, abrogating qualified immunity would not only open every

police officer up to personal liability, but would also open the floodgates to lawsuits for
any pre, during, or post-atrest condition not to a defendant’s liking when our _cOufts are

already overburdened.

2 “The U.S. House of Representatives recently adopted the ‘George Floyd Justice in
Policing Act of 2020’ that would, among other things, eliminate qualified immunity as a
defense in cases alleging excessive force by the police.” Zamoff, 65 Vill. L. Rev. at
596. However, “Senate Republicans have characterized the eradication of qualified |
immunity as a ‘non-starter’ or ‘poison pill” that will not be a feature of any police reform
legislation endorsed by the Republican-controlled Senate.” Id. Further, “although
Supreme Court Justices from both ends of the ideological spectrum have expressed
skepticism about the judicially manufactured doctrine of qualified immunity, the Court
recently declined to hear a case that would have provided it with an opportunity to revisit

| the validity of the doctrine.” Id. at 597-98. As a result, “absent additional developments

in the political or judicial arenas, the qualified 1mmun1ty defense w1ll remain avaﬂable to
police defendants.” Id. at 598.
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For now, absent congréssional action or a Supreme Court decision abandoning the
doctrine, qualified or absolute imrriunity remains an affirmative defense for government
officials sued in their individual capacities in a Section 1983 action. Spoklie v.
Montana, 411 F.3d 1051, 1060 (9th Cir. 2005). “Qualified immunity shields government
officials performing discretionary functions from liability for civil damages unless their

conduct violates clearly established statutory or constitutional rights of which a reasonable _
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person would have known.” Estate of Lopez ex rel. Lopez v. Torres, 105 F. Supp. 3d 1148,
1164 (S.D. Cal. 2015) (citing Anderson v. Creighton, 483 U.S. 635, 638-40 (1987)); accord
Horton, 915 F.3d at 599. “This privilege is ‘an immunity from suit rather than a r_nére
defense to liability; and like an absolute immunity, it is effectively lost if a case is
erroneously permitted to go to trial.”” T. orfes, 105 F. Supp. at 1164 (citing Saucier v. Katz,
533 U.S. 194, 200-01 (2001)). “Thus, the Supreme Court ‘repeatedly [has] stressed the
importance of resolving immunity questions at the earliest possible stage in litigation.””
Torres, 105 F. Supp. at 1164 (decliﬁing to decide the issue of qualified immunity where

the court had already decided the complaint must be dismissed for other reasons) (citing

Saucier, 533 U.S. at 201); Kwai Fun Wong v. United States, 373 F.3d 952, 957 (9th Cir.

|2004) (recognizing that a motion to dismiss on qualified immunity grounds puts the court

in the difficult position of deciding “far-reaching constitutional questions on a non-existent
factual record” and that while “goverhment officials have the right . . . to raise . . . the
quali.ﬁed immunity defense on a motion to dismiss, the exercise of that authority is not a
wise choice in every case”). | HoWever, “[w]hen .qualiﬁed immunity is asserted at the
pleading stage, the precise factual basis for the plaintiff’s claim or claims may be hard to
ideh’_cify.” Pearson v. Callahan, 555 U.S. 223, 238-39 (2009) (noting that “several courts
have récognized that the two-step inqﬁiry ‘is an uncomfortable exercise where . . . the
answer [to] whether there was a violation may depend on a kaleidoscope of facts not yet
fully developed’ and have suggested that ‘[i]Jt may be that Saucier was not strictly intended |
to cover’ this situation.”).

The doctrine of qualified immunity attempts to balance two important and
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sometimes competing interests: (1) “the need to hold public officials accountable when
they exercise power irresponsibly” as well as (2) “the need to shield officials from
harassment, distraction, and liability when they perform their duties reasonably.” Pearson,
555 U.S. at 231. It must take into account the real-world demands on officials in order to
allow them to act “swiftly and firmly” in situations where the rules governing their actions

are often “voluminous, ambiguous, and contradictory.” Mueller v. Auker, 576 F.3d .979
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93-(9th Cir. 2009) 1 (c1tat1UnTrrntted)*“Tne purpose of this doctrine is to recognize that

\ID

holding officials liable for reasonable mistakes might unnecessarily paralyze their ability
to make difficult decisions in challenging situations, thus disrupting the effective
performance of their public duties.” Id. Thus, plaintiffs bringing a Section 1983 claim
against individual officers and seeking to avoid the defense of qualified immunity must
“demonstrate that (1) a federal right has been violated and (2) the right was clearly
established at the time of the violation.” Horton, 915 F.3d at 599 (citing Pearson, 555 U.S.
at' 232). A district court may address these questions in the order most appropriate to “the

circumstances in the particular case at hand.” Pearson, 555 U.S. at 236, 242.

- 1. Violation of Constitutional Right

. First, a court must determine whether, when construing all facts in the most favorable

light to the non-moving party, as required under the standard mandated by Rule 12(b)(6),

| the plaintiff has made “out a violation of a constitutional right.” Pearson, 555 U.S. at 232.

As stated, this Court finds that in the absence of allegations that the individual defendants
knew Mr. Boulanger was a suicide risk, neither an inadvertent muting of an intercom nor
improper soft counts——ex?én where they may have unintentionally caused a delay in
rendering caré—constitutes a constitutional violation. Although not required to continue
to the next step if a violation of a constitutional right has not been established, see, e.g.,
Saucier, 533 U.S. at 201 (providing that if a court determines that Plaintiff’s allegations do
not support a statutory or constitutional violation, “there is no necessity for further inquiries
concerning qualified immunity”), because the Court is dismissing the entire SAC, the
Court, nonetheless, continues onto the second step.

-64-
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2, Clearly Established de

If a court decides that the facts a plaintiff has alleged show “a violation of a

constitutional right,” Pearson, 555 U.S. at 232, “[t]he plaintiff bears the burden of showing
that the right he alleges to have been violated was clearly established,” Collin& v. Jordan,
110F.3d 1363, 1369 (9th Cir. 1996). A right is clearly established “[i]f the only reasonable
conclusion from binding authority [was] that the disputed right existed,” Blueford v.
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Prunty, 108 F.3d 251, 255 (9th Cir. 1997), and “every reasonable official would have
understood that what he is doing violates that right.” Horton, 915 F.3d at 599 (citing
Isayeva v. Sacramento Sheriff’s Dep’t, 872 F.3d 938, 946 (9th Cir. 2017) (quoting Mullenix
v. Luna, 577 U.S. 7, 11 (2015))). Generally, “[i]f the controlling law is not clearly
established, a reasonable person would not be expected to know how to structure his

conduct in order to avoid liability.” Romero v. Kitsap County, 931 F.2d 624, 628 ('9th Cir.

111991). “This is not to say that an official action is protected by qualified immunity unless

the very action in question has previously been held unlawful[.]” Hope v. Pelzer, 536 U.S.
730, 739 (2002) (denying qualified immunity to prison guardé who handcuffed an inmafé
to a hitching post as punishment, even though no earlier cases had materially similar facts).
Only “when the defendants’ conduct is so patently violative of the constitutional right that
réasonable officials would know without guidance from the courts that the aétion was
unconstitutional, closely analogous pre-existing case law is not required to show that the
law is clearly established.” Mendoza v. Block, 27 F.3d 1357, 1361 (9th Cir. 1994). This is|
an “exacting standard” which “gives. government bfﬁcials breathing room to make
reasonablé,but mistaken judgments by protect[ing] all but the plainly incompetent or those
who knowingly violate the law.” City and County of San Frdncisco, Cal v. Sheehan, 575
U.S. 600, 135 S. Ct. 1765, 1774 (2015) (alteration in original; internal quotation marks
omitted). If the officer makes a reasonable mistake as to what the law requires, then, the
right is not clearly established, and the officer is entitled to immunity. Torres, 105 F. Supp.

3dat1164. | - |
Thus, Plaintiffs must show that, given the Vavailabl_e case law at the time of Mr.
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Boulanger’s attempted suicide, a reasonable officer, knowing what Deputies Reyes and

Dixon knew, would have understood thét they created a substantial risk of harm to Mr.

| Boulanger such that their the failure to act was unconstitutional by (1) muting the intercom |

and (2) failing to check on Mr. BoUlanger more than visual glances every half hour or more.

The Court now turns to the directly applicable case law on point, which-is sparse.

At the time of Mr. Boulanger’s incident, the Ninth Circuit had held that officers who
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|[failed to provide medical assistance to a detainee should have known that their conduct

was unconstitutional in two instances, neither of which resemble the facts in this
case. See Clouthier v. County of Contra Costa, 591 F.3d 1232, 1244-45 (9th Cir.
2010), overruled by Castro, 833 F.3d at 1244-45; Conn, 591 F.3d 1081. |
In Clouthier, lthe pla,intiffs and parents of a detainee brought a lawsuit pursuant to
Section 1983; alleging a mental health specialist, two sheriff’_ s deputies, and the County of
Contra Costa violated the Fourteenth Amendment due process right of their son by failing
to prevent his suicide While he was in pfetrial detention. 591 F.3d at 1236. After filling
out a mental health questionnaire, the detainee WaS evaluated by a mental health specialist |
and told her several times he was suicidal and “wanted to be ‘unconscious for the rest of
his life.”” Id. at 1237. The specialist’s notes indicated the detainee had made numerous
past suicide attempts. Id. Later that day, the detainee informed the specialist that he was
not feeling suicidal anymore. Id. Nonetheless, the specialist peréuaded him to consider |
medications, and a psychiatrist prescribed anti-depressants and Trazbdoﬁe to help the
detainee sleep. Id. at 1237-38. The psychiatrisf also recommended that the detainee be

placed in a housing section for unstable inmates, which was done. Id. at 1238. Around

‘7:00 p.m. that evening, a different mental health worker went to speak with the detainee

for less than five minutes, and on the basis of that brief conversation, informed a deputy

that the detainee could be given regular prison clothes and a blanket but not any utensils or

personal hygiene items and removed from the observation room. /d, Beforé he was moved,

he had been documented as skipping meals and free time. /d. at 1238-39. After dinneron |

the day he was moved, a députy came to let the detainee’s roommate out for reéreational
-66-
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time and told the detainee he would return to take him out for recreational time later. /d.
at 1240. The detainee’s roommate testified that although the deputy claimed he did not see
the knotted sheet, when the roommate left the room, “he saw the sheet, still knotted, si-tting
on the edge of the bed, hanging over slightly,” and although the deputy did not say anything
about the sheet, “he sure should have been able to see it.” Id. at 1240. Roughly thirty

minutes later, the deputy and a nurse went into the detainee’s cell and discovered him
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hanging by the neck from the knotted sheet. Id. Like Deputy Defendants here, the deputy
administered CPR, and the detainee was taken to the hospital, where he died after being
removed from life support ten dates later. Id. The detainee’s parents sued alleging that the
deputies and county had violated his constitutional rights under the Fourteenth Amendment
due to the officials’ deliberate indifference to the detainee’s serious medical needs. Id.
“They also alleged that Clouthier’s death was caused by the County’s established policies,
its failure to train employees, and its ratification of the officials’ illegal actions.” Id. “After
discovery, the defendants moved fof summary judgment, which the district court granted
on the merits as to each defendant.” Id. |

Although Clouthier applied a no longer applicable subjeétive standard, the analysis
is still insightful. The Clouthier court concluded that as to the mental health specialist, she
was not entitled to qualified immunity where she instructed officials to remove the detainee
from suicide monitoring and return his clothes and bedding despite (1) knowing that the
detainee was suicidal and had attempted suicide multiple times and (2) another staff| .
membér placing the detaihee in a suicide smock aﬁd warning he needed constant
monitoring to ensure his safety. Id. at 1238-43.

Astothe deputy, however, the Clouthier court concluded that “the evidence adduced
by the Clouthiers is insufficient to allow a jury to conclude that Foley knew Clouthier was
suicidal and deliberately ignored that risk.” Id. at 1247. It noted that there were no
allegations that the deputy “had in fact seen the knotted sheet,;’ and the parents “adduced
no evidence to that effect.” Id. at 1248-49. Thus, the deputy’s testimony that “he did not
see the knotted sheet is therefore und_isputed.” Id. at 1249. Further, even thoﬁgh the deputy
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had been told the inmate “was suicidal, had ‘numerous prior attempts’ at suicide, and
needed to be on 15-minute checks,” he “had no other information regarding Clouthier’s
mental state” as he “did not have access to . . . notes or [the inmate’s] . . . medical chart,

and he had not seen Clouthier’s health questionnaire detailing his mental health history.”

7. at 1247. Further, to the deputy, the inmate’s “removal from the Observation Log meant

he could be mdved out of an Observation Room and into M—Modﬁle’s general population,
aMﬁWgﬂmL&eﬂous_meﬁtalfheal.t-hfissue&weu—l—d—bef
jcransferre:d to the County’s Psychiatric Emergency Services.” Id. at 1247. As aresult, the |
district court did not err by granting summary judgment because the record included
insufficient evidence to create a genuine issue of material fact as to whether the deputy was
deliberately indifferent to a substantial risk of serious harm to the detainee, and thus, was
entitled to qualified immunity. Id. at 1247. In the absence of deliberate indifference, the
plaintiffs could not establish a constitutional violation to show liability under Section 1983
or why the deputy should not receive the benefit of qualified immunity.

| Returning to. Conn, however, the Ninth Circuit denied qualified immunity at the
summary judgment stage to officers who did not render help to the pre-trial detainee who,
Whil¢ being transported, wrapped a seatbelt around her neck in an apparent attempt to |
choke herself and threatened to commit suicide. 591 F.3d at 1090, 1102. After being |
réleaséd. and re-arrested the following day, she committed suicide in her céll. Id at 1091. | |
The court reasoned that “[w]hen a detainee attempts or .threat‘ens suicide en route to jail, it
is obvious that the transporting officers must report the incident to those who will next be
responsible for her custody and safety.” Id. at 1102. |

Finally, in Horton, the Ninth Circuit found an officer entitled to qualified immunity.

915 F.3d at 599-602. Although the Ninth Circuit decided Hortorn in 2019, afier Mr.
Boulanger’s suicide attempt, and as such, it could not have served as “clearly established
law” at the time of the incident, the analysis is, nonetheless, inciteful as its facts more
closely resembie this case. In Horton, an eighteen-year-old boy was érrested_, taken to the
local police department, and detained in a temporary holding cell. Id. at 596. The officer
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explicitly asked the detainee whether he was having any medical issues, and the detainee

responded in the negative. Id. at 601. However, from speaking with the detainee’s mother, |

| the officer was aware that the detainee had been suicidal two weeks before his arrest, and

she thought. he remained a suicide risk. Id. The officer also spoké with the detainee’s
girlfriend who informed the officer of the detainee’s previous violent episodes but did not

indicate any present suicidal intentions, Id. at 601. The officer left the detainee unattended
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for approximately a half hour while he spoke with the detainee’s mother and completed
paperwork. Id. at 596. During that time, the detainee “removed his belt_, fed it through the
cell door bars, and hanged himself, causing permanent and severe damage.” Id. The
defendant’s mother, acting as guardian ad litem, filed suit alleging (1) negligence, (2) §

1983 liability on the part of the officers, (3) liability on the part of the municipal defendants

||under Moneil, and (4) liability under California Government Code, § 845.6 on the part of

all defendants. Id. at 598.

On appeal, the Ninth Circuit determined that based on the facts as well as the law at
the time of the incident, ihcluding Conn, “a reasonable officer woﬁld not have known that
failing to attend to Horton immediately would be unlawful.” Horton, 915 F.3d at 601. The
court noted that the detainee had neither attempted suicide in the presence of the officer,
like the detainee in Conn, 501 F.3d at 1102, ﬂor had he attempted suicide multiple times,
been placed with significant suicide prevention measures, and had those measures removed
like the detainee in Clouthier, 5_91 F.3d at 1245. “In short, whether or not Officer Brice
was in fact deliberately indifferent to a substantial risk that Horton would attempt suicide
in the time before he was checked, there was no case law at the time of the incident clearly

establishing that a reasonable officer should have perceivedr the substantial risk.” Horton, |

{]915 F.3d at 601. Thus, the case law at the time of the suicide attempt “was simply too

'sparse- and involved circumstancesnt_oo distinct from those in this case, to establish that a
reasonable officer would perceive a substantial risk that Horton would imminently attempt
suicide.” Id. at 601-02. |

Here, the deputies named in this lawsuit did not witness Mr. Boulanger attempt
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suicide in their preseﬁce prior to the alleged wrongful acts in this case, like the Conn
detainee. 501 F.3d at 1102. The deputies also did not have knowledge of significant
suicide prevention measures previously having been in place, like the detainee in Clbuthier,'
as none had been in place here. 591 F.3d at 1245. Further, in Horfon, even where the
officers were explicitly told the detai.nee was a suicide .risk by the detainee’s mother, the

Ninth Circuit still held that the officer was entitled to qualified immunity. 915 F.3d at 601.

f the-officersin Hortor received the benefit of qualified imniunity despite being explicitly

told the detainee was a suicide risk, then, even if Plaintiffs had _alleged Deputies Dixon and
Reyes were told Mr. Boulanger was a suicide risk, this Court would agree with the Horton
court by likewise finding that the officers should still receive the béneﬁt of qualified
immunity. o | 7 |

Defendanté assert that the objective standard under Gordon does not apply because
that standard was established in 2018, and the Court must determine qualified immunity
based on the clearly established law at the time of the ihcident, in 2016. Mot. at 22:5-12
(citing Horton, 915 F.3d at 601 (providing that the new objective standard “has no bearing

{lon the question of whether [the individual defendants] would have known that [their

conduct] violated a clearly established right at the time of the incident”)). Defendants argue
that “[i]f Plaintiffs cannot identify any such case [in which a defendant is found to violate
the Constitution in a jail suicide case where there is no information to even suspect t_he.
inmate has a heightened risk of suicide], then the individual defendants are entitled to
qualified immunity.” Mot. ét 22:17-18. This Court concludes that Plaintiffs have not
identified any clearly established Supreme Court or Ninth Circuit case law prior to the
F ebrﬁary 12, 2016 incident that would warrant overcoming qualified immunity. No cases
have hel_d or suggested that deputies in a correctional setting should be liable for the suicide
attempt of an inmate where according to the SAC, someone—-althoﬁgh not necessarily the
deputies accused of wrongful conduct—knew a detainee had a history of mental illness and

was going through withdrawal but had, nonetheless, been given medical care (e.g.,

jmedication) for that withdrawal. There are also 1o cases that have held or suggested that
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deputies should be held liable for muting an intercom—whether intentionally or
unintentionally—where it has not been shown that the muting of the intercom was done to
intehtionally ignore pleas by others for medical care to an inmate attempting suicide. As
such, this Court concludes that Deputies Reyes and Dixon along with Supervisory
Defendants are entitled to qualified immunity, particularly, in the absence of Plaintiffs’

ability to plead a constitutional violation. See, e.g., J.K.J., 2020 WL 738178 at *8 (holding
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that supervisors may not be held liable under Section 1983 “where no injury or
constitutional violation has occurred”). Therefore, the claims against Deputy Defendants.

and Supervisory Defendants are dismissed with prejudzce

F. Plaintiffs’ Fourth and Fifth Claims for Relief Under Monell Agamst the
County of San Diego.

As stated, Plaintiffs’ Fourth Claim Relief included the County of San Diego in its
allegations of failure to train. Plaintiffs’ Fifth Claim for Relief for Monell Municipal
Liability alleges “Defendant County of San Diego maintained an unconstitutional policy,
ordiﬁance or regulation which allowed their deputies and medical staff to deny medical
care to inmates,” which violated “substantive guaranties of the Fourth, Eighth[,] and |
Fourteenth Amendments to the U.S. Constitution.” SAC at 35:16-19, 40:1-17. Plaintiffs
allege “the permanent, widespread, well-settled practice or custom of Defendant was to
deny treatment to inmates in serious medical distress and to place inmates in administrative
segregation instead of the medical ward when inmates are in need of medical care when
they request medical attention and denying them access to inedical care.” SAC at 36:4-10.
Here, the SAC contains no allegations that Mr. Boulanger was denied medical care; rather
the allegations seem to be that his access to medic;,al care was delayed. In fact, the SAC |
alleges he was given medical care. SAC at 8:1-3, 9:1-6. The SAC also has no allegations
pertaining to whether Mr. Boulanger was placed in administrative segregation, had
requested medical care, and/or had asked to be placed in the medical ward. Thus, the other
allegations appear to lack relevance to the facts pertaining to Mr. Boulanger.

Defendants argue that Plaintiffs’ claims against the County fail for three reasons:
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First, because the individual defendants did not violate Plaintiffs’ constitutional rights, the
municipal claim is moot because “[a] prerequisite to any municipal civil rights claim is
proof that a municipal employee violated at least one of the plaintiff’s constitutional
rights.” Mot. at 23:2-9 (citing Forrester v. City of San Diego, 25 F.3d 804, 808 (9th Cir.
1994); Los Angeles v. Heller, 475 U.S. 796, 799 (1986). Second, Defendants argue that
“Plaintiffs do not seem to be suggesting that a County policy directed the allegedly
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[were] acting contrary to or inconsistent with existing County Policy.” Mot. at 16:26-17:2.

As such, the policy itself could not be unconstitutional if the alleged wrongful conduct

[involved violating the policy. Third, Defendants argue that even though the SAC

references other jail deaths in an attempt “to suggest a widespread pattern of deficient
training . . . Plaintiffs cannot meet their burden . . . because they cannbt establish there was
a pattern of prior constitutional violations, i.e. where a County employee was found liable
for violating the inmate’s constitutional rights.” Id. at 25:10-18 (citing Fernandez v.
District of Columbia, 382 F. Supp.2d 63, 77-78 (D.D.C. 2005)). Plaintiffs respond that

| “[tThe SAC scrupulously alleges a widespread unconstitutional pattern in San Diego Jails.”

Oppo. at 34:4-5. Thus, “it is plausible to conclude that the facts in the SAC, paired with |
CLERB’s findings, are more than sufficient for a valid Monnell claim.” Id. at 34:5-8. |

In Monell v. Dept. of Soc. Servs., 436 U.S. 658 (1978), the Supreme Court held a
municipality or local government may be held liable for constitutional violations under §
1983. Id. “Monellis clear, however, that ‘a municipality cannot be held liable
under § 1983 ‘solely because it employs a tortfeasor——or, in other words, a municipality
cannot be held liable under § 1983 on a respondeat superior theory.” Scalia, 308 F. Supp.
3d at 1077-79 (citing Monell, 436 U.S. at 691); see also Horton, 915 F.3d at 603 (“A
municipality may not, however, be sued under a respondeat superior theory™). “Instead, a
muhicipality can only be held liable for injuries caused by the execution of its policy orr
custom or by those whose edicts or acts may fairly be said to represent official policy.”
Scalia, 308 F. Supp. 3d at 1078 (citing Monell, 436 U.S. at 694). A “policy” is a “deliberate |
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choice to follow a course of action . . . made from among various alternatives by the official
or officials responsible for establishing final policy with respecf to the subject matter in
quéstion.” Fogel v. Collins, 531 F.3d 824, 834 (9th Cir. 2008). “[A] local governmental
entity may be liable if it has a ‘policy of inaction and such maction amounts to a failure to
protect constitutional rights.”” Lee v City of Los Angeles, 250 F.3d 668, 681 (9th Cir.
2001) (quoting Oviatt v. Pearce', 954 F.2d 1470, 1474 (9th Cir. 1992)). Accordingly, a
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plaintiff seeking to hold a municipality liable must show: (1) the plaintiff was deprived of
a constitutional right; (2) the defendant-municipality had a policy or custom; (3) the
defendant’s policy or custom amoimted to deliberate indifference to the plaintiff’s
constitutional right; and (4) the policy or custom was the moving force behind the
constitutional violation. Mabe v. San Bernardino Cty., 237 F.3d 1101, 1110-11 (9th Cir.
2001); see also Estate of Wilson by & through Jackson v. Cty. of San Diegb, No. 20-CV-
457-BAS-DEB, 2020 WL 3893046, at *5 (S.D. Cal. July 10, 2020) (quoting Anderson v,
Warner, 451 F.3d 1063, 1070 (9th Cir. 2006)). “Although the requisites for municipal
liability under § 1983 can be stringent, municipalities sued under § 1983, unlike
individuals, are not entitled to ilhmunity, 'qualiﬁed or otherwise, and so, unlike individuals,

can never be immune frorn trial.” Horton, 915 F.3d at 603.

1. Plaintiffs Failed to Sufficiently Allege a Constttutwnal Vtolatmn bv' ‘

the Individuals

With respect to the first requirement for municipal liability, “[n]either a municipality
nor a supervisor, however, can be held liable under § 1983 where rio injury or constifutiona_l
violation has occurred.” J K.J,2020 WL 738178 at *8 (dismissing the claim for municipal
liability because the plaintiff had failed to state a claim for relief for Viblation of the
plaintiff’s constitutional rights, and as such, the claim for municipal liability must fail)
(quoting Jackson v. City of Bremerton, 268 F.3d 646, 653—54 (9th Cir. 2001); see also
Forrester, 25 F.3d at 808 (“[None] of our cases authorizes the award of damages against a
municipal corporation based on the actions of one of its officers if in fact the jury has

concluded that the officer inflicted no constitutional harm™). In this case, because Plaintiffs
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have failed to plead a deprivation of a constitutional right, the Monell claim fails as a matter

of law due to their failure to describe deliberate indifference. However, because the Court

{|is dismissing the entire complaint, the Court continues its analysis to show why even if

Plaintiffs described a deliberate violation of a constitutional right, the Court would still

dlsmlss the claims against the County. .

2. Plaintiffs Pled the County Had a Custom or Practice
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With regard to the second factor, “municipalities may be liable under § 1983 for
constitutional ihjuries pursuant to: ( 1) an official policy; (2) a pervasive practice or custom;
(3) a failure to train, supetrvise, or discipline; or (4) a decision or act by a final
pohcymaker ” Horton, 915 F.3d at 602—-03.

Here, Plaintiffs’ allegations focus on a “pervasive praqtice of custom.” While

-Plaintiffs alleged the County had a custom or policy, SAC at 11, 17, in satisfaction of the

second factor, they fail to plausibly plead that that custom or practice proximately caused

a violation of Plaintiffs’ constitutional rlghts, as analyzed below.

3. The SAC F atls to Plausible Plead the County’s Custom or Practice
Amounted to Deliberate Indifference to Constitutional Rights

With regérd to the third element (e.g., the policy was the moving force behind the

constitutional violation), “[a] plaintiff must . . . show “deliberate action attributable to the
municipality [that] directly caused a deprivation of federal righté.” Horton, 915 F.3d at
603 (quoting Bd. of Cty. Comm’rs v. Brown, 520 U.S. 397 415.(-1997)) “Where a court
fails to adhere to rlgorous requirements of culpability and causation, mumclpal hablhty
collapses into respondeat superzor liability.” Brown 520 U.S. at 415. »
As stated, “[a] policy can be one of action or inaction,” Long v. County of Los
Angeles, 442 F.3d 1178, 1185 (9th Cir. 2006), which “can be formal or informal.” Scalia,
308 F. Supp. 3d at 1078 (citing City of Sz“. Louis v. Praprotnik, 485 U.S. 1 12, 131 (1988)).
“A county’s failure adequately to train its employees to implement a facially valid policy
can amount to deliberate indifference.” Long, 442 F.3d at 1188. “In limited circumstances,

a local government’s decision not to train certain employees about their legal duty to avoid
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violating citizens’ rights may rise to the level of an official government policy for purposes
of § 1983.” Connick v. Thompson, 563 U.S. 51, 61 (2011). “A municipality’s culpability
for a deprivation of rights is at its most tenuous where a claim turns on a failure to train.”
Connick, 563 U.S. at 61; see also Oklahoma City v. Tuttle, 471 U.S. 808, 822-823 (1985)
(plurality opinion) (“[A] pblicy of inadequate training is far more nebulous, and a good

deal further removed from the constitutional violation, than was the policy in Monell”)
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(internal quotations omitted). Howevér, “Iwlhile inadequacy of training may constitute a
‘policy’ giving rise to Monell liability, ‘adequately trained [employees] occasionally make
mistakes; the fact that they. do says little about the training program or the legal basis for
holding the [municipality] liable.”” Scalia, 308 F. Supp. 3d at 1078 (quoting City of Canton
v. Harris, 489 U.S. 378, 379 (1989)). “Therefore,' a claim of inadequate training is oniy
cognizable under § 1983 ‘where [the County]’s failure to. train reflects déIiberate
indifference to the constitutional rights of its inhabitants.”” Scalia, 308 F Supp. at 1078
(citing Harris, 4889 U.S. at 392). “Only then can such a shortcoming be properly thought
of as a city policy or custom that is actionable under § 1983.” ‘Connick, 563 U.S. at 61
(internal quotations 'omitted).  “In order to show that a failure to train amounts
to deliberate indifference, it is ‘ordinarily necessary’ to demonstrate ‘a pattern of similar
constitutional Vialations by untrained employees.”” Scalia, 308 F. Supp. at 107‘8 (quoting
Connick, 563 U.S. at 62. “In certain cases, however, a-showing of ‘obviousness .. can
substitute for the pattern of violations ordinarily necessary to establish municipal
liability.”” Id. (quoting Comnnick, 563 U.S. at 63).

“In resolving the issue of a city’s liability, the focus must be on adequacy of the
training program in relation to the tasks the particular officers must perform.” Canton, 489

U.S. at 390). “That a particular officer may be unsatisfactorily trained will not alone suffice

|| to fasten liability on the city, for the officer’s shortcomings may have resulted from factors

other than a faulty tralnlng program.” Id. at 390-91 (1989) (citing Springfield v.
Kibbe, 480 U.S., at 268 (O’CONNOR 1., dlssentmg) Oklahoma City v. Tuttle, supra, 471 |
U.S., at 821 (opinion of _REHNQUIST, 1.)). “It may be, for example, that an otherwise
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sound program has occasionally been negligently administered.” Carton, 489 U.S. at 391.
“Neither will it suffice to prove that an injury or accident could have been avoided if an
officer had had better or more training, sufficient to equip him to avoid the particular injury-
causing conduct.” /d. “Such a claim could be made about almost any encounter resulting
in injury, yet not condemn the adequacy of the program to enable officers to respond

properly to the usual and recutring situations with which they must deal.” 7d

| Here, as:evidence of the County’s-failure-to-trainand Monell liability, Plaintiffs rely

only on evidence concerning two employees, Deputies Dixon and Reyes, which is not
enough to constitute a program-wide policy of deliberate indifference. See, e.g.,
Blankenhorn v. City or Orange, 485 F.3d 463, 484 (9fh Cir. 2007) (“[E]vidence of the
failure to train a single officer is insufficient to establish a municipalify’s deliberate |
policy.”). “[A]bsent evidence of a program-wide inadequacy in training, any shortfall in a
single [employee’s] training can only be classified as negligénce on the part of the
municipal defendant—a much lower standard of fault than deliberate indifference.” Id.
Here, the Court finds the alleged shortfalls in only one employee’s training regarding soft |
counts and another employee’s training regarding watchtower duty similarly falls under
the concept of simple negligence, not deliberate indifference. Because the connection
between the County’s alleged failure to train and the alleged constitutional violations are
both unidentified and are far.too-tenuous to satisfy the high Mornell standard, as pled, the
Court must grant Defendants’ motion to dismiss such claims. |
For eXample, in Villarreal, the court (_:onsidered the defendants’ motion to dismiss
the plaintiffs’ claims for deliberate indifference of the prison officials to the medical needs
of prisoners alleged against the County. 254 F. Supp. 3d at 1185. The court noted that
“the deliberate indifference of prison officials to the medical needs of prisoners may . .
. ‘rise to the consciénce-shocking level’ required for a substantive due process
violation.”” Id. (citing Lemire, 726 F.3d at 1075). “A prison official’s deliberately
indifferent conduct will generally ‘shock the conscience” so as long as the prison official
had time to deliberaté before acting or failing to act in a deliberately indifferent
-76- |
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manner.” Id. The County, however, did not argue that it “lacked the time to deliberate
before acting or failing to act.” Id. Instead, the complaint alleged “that the County was on
notice of its deficient policies as early as 2007, which is 8 years before Gillis’s death.” Id.
at 1185. As a result, the court determined the plaintiffs had “sufficiently alleged that the
County was deliberately indifferent to Gillis’s serious medical needs” as well as

“‘conscience-shocking’ conduct as required for Plaintiffs’ claim for substantive due
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process violations.” Id. (citing See Lemire, 726 F.3d at 1085). Accordingly, the court
denied the County’s motion to dismiss the claims against it. /d. at 1186. Here, similar to
the Villarreal plaintiffs, Plaintiffs allege “[d]eaths of 60 inmates in the San Diego County
jails in a span of five years,” SAC at 37:9-10, “supports an inference that Defendants are
promoting and maintaining a culture of deliberate indifference to human life at the Jail,”
id. at 37:16-20. However, unlike the _ViHarreal plaintiffs, Plaintiffs’ claims here are not
plausible because they (1) fail to cite that any of the other deaths at the SDCJ resulted from |
the same causes as Mr. Boulangér’s death and (2) lack plausibility in light of 'allegatiohs
that Mr. Boulanger did, in fact, receive medical care. SAC at 8:3, 9:1-4,

In Clouthier, the court granted summary judgment wifh respect to the claims against
the County because the plaintiffs “failed to adduce sufficient evidence to create a genuine
issue of material fact as to whether Clouthier’s death was due to a long—sfanding custom or
practice, an act of omission that amounted to deliberate indifference, or actions the County'
adopted as policy when it failed to discipline its employees.” 591 F 3d at 1254, Here,
Plaintiffs have alleged Mr. Boulanger’s death was “the proximate result of a custom,
policy, pattern or practice of delibera_te indifference by COUNTY to the repeated violations
of the constitutional r}ghts of citizens by Sheriff deputies working at the San Diego County
Jail” SAC at 38:14-39:3. However, similar to the Clouthier plaintiffs, Plaintiffs faii to

plead sufficient facts to create a plausible claim for relief under any of these legal theorjes.?

»  First, Plaintiffs allege that “[t]here was a custom and practice of not properly
counting, checking on, and/or monitoring the wellbeing of inmates, including those
incarcerated going through heroin withdrawal.” SAC at 36:11-14. However, the SAC also
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In this case, the SAC alleges that “Sheriffs Detentions Policy, .1, Emergency Alarms
Systems, provides a means for detention facility staff and inmates to summon emergency |

medical assistance.” SAC at 9:17-23 (elaborating that “'[a]larm buttons that are located in

alleges that Mr, Boulanger was counted as well as checked on, albeit that Deputy Reyes | .
may not have done proper checks. SAC at 17:4-17. The SAC also fails to allege that other
deputies have performed improper checks, such that it was a “custom and practice,” rather

custom and practice of failing to communicate the immediate medical needs of inmates
experiencing a medical emergency.” Id. at 36:15-17. However, here, the SAC alleges that
as soon as deputies discovered Mr. Boulanger, they immediately notified Deputy Dixon by
radio. Id. at 11:12-22. Further, to the extent this allegation pertains to the muting of the
radios, there are no aliegations that this was a pattern or practice that had ever been done
before. Third, Plaintiffs allege that “[t]here was a custom and practice of not properly
checking on the welfare of inmates, even those inmates known to have serious physical or
psychiatric needs.” Id. at 36:18-20. Again, these allegations fail to create a plausible claim
for relief as to a policy of not properly checking on the welfare of inmates “known to have
serious physical or psychiatric needs” given the SAC is devoid of allegations showing that
the deputies who were supposed to be checking on Mr, Boulanger knew he had physical
or psychiatric needs. Fourth, Plaintiffs allege the County had “a custom and practice of

| failing to conduct proper cell checks as required by County’s own written policies.” Id. at

36:21-23. In other words, Plaintiffs seem to allege there was'a County custom and practice |
of violating the County’s own written policies. Not only is this allegation not plausible,
but it also belied by the facts alleging checks were performed, id. at 17:4-17, and that when
supervisors took issue with the manner in which the checks were performed, they advised
they would initiate an investigation, id. at 18:16-17. Fifth, Plaintiffs allege that “[t]here
was a custom and practice of not properly investigating misconduct of deputies within
County jail system.” Id. at 36:24-26. These allegations are likewise implausible in light
of Plaintiffs’ own allegations that both forms of alleged misconduct were investigated. See,
e.g., id, at 18:15-17 (alleging that “Lieutenant Defendant KAMOSS stated it was a poor
quality check and would initiate an investigation for a policy violation™); id. at 18:25-28
(pleading that “[t]his case was heavily investigated by CLERB”). Thus, it appears
Plaintiffs’ own allegations are contradicted by other portions of the SAC alleging the
conduct here was “heavily investigated.” Id, at 18:25. Sixth, Plaintiffs allege that “[t]here
was a custom and practice of falsifying information during investigations of misconduct

|and misleading the investigations by the independent citizens’ review board.” Id. at 36:27-

37:1. However, other than alleging that Deputy Reyes said he performed soft counts, which
based on the lack of thoroughness of his cell checks, those soft counts were deemed to be
another form of inmate check as opposed to an official “soft count,” id. at 16:24-17:17,
Plaintiffs fail to plead any facts showing how or why the County falsified information.
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inmate cells are required to be connected to a central control area to ensure constant
monitoring of the alarms with appropriate, timely assistance dispatched to the scene of any
alarm”); see also SAC at 10:1-4 (alleging that “COUNTY jail systems are installed with ‘a

call button inside cells that inmates can press at any point so they can speak directly with

a deputy who can summon help’”). The SAC further pleads that “COUNTY jail systems

require call buttons in cells because ‘if there is a medical or mental health emergency, an
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inmate can request that correctional or medical staff help them get immediate medical |
treatment.”” SAC at 10:4-10. As such, clearly, the County had a policy in place to proVide
for emergency medical assistance. The SAC also alleges ‘t.hat Deputy Dixon “was tasked
to monitor this alarm system and is required to dispatch medical assistance when the alarm
is activated during the INCIDENT” but “did not do so.” fd. at 9:23-26. ,

~ The SAC also alleges that Sheriff’s Detentions Policy 1.43, INMATE COUNT

{|PROCEDURE, “establishes a uniform procedure for physically counting and verifying the

well-being of all inmates” by requiring detentions staff to verify “each inmate’s well-being
through verbal or physical acknbwledgment from the inmate.” SAC at 15:28-
16:5. SDCCJ ’s Green Sheet Policy réquires these soft counts occur “at the beginning and
end of [e]very shift, and that a printed Operations Report (County Sheet) is utilized while
conducting these ‘Soft Count.”” Id. at 16:12-17. The SAC also alleges the “COUNTY
requires the Control deputy in the Central Jail ;shall log in_to the Jail Information

{|Management System (JIMS) all alarms indicating date, time, location, and

disposition.”” Id. at 10:11-14. “The Control Deputy shall test each system at the beginning
of each shift.” Id 10:14-15. Thus, according to the SAC, the County had a policy in place
to verify the well-being of inmates.

In this case, first, the Court agrees with Defendants’ argument that the municipal |

|| claim is moot in light of Plaintiffs’ failure to plead sufficient claims as to the individual

defendants. See Mot. at 23:2-9; see also Forrester v. City of San Diego, 25 F.jd 804, 808
(9th Cir. 1994) (“[None] of our cases authorizes the award of damages _against a municipal |
corporation based on the actions of one of its officers if in fact the jury has concluded that
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the officer inflicted no constitutional harm”). The Court also agrees that a plausible: reading
of the SAC indicates that Plaintiffs’ allegations are not that the County had a policy
directing that deputies mute the intercoms and perform only cursory checks on inmates;
rather, Plaintiffs take issue with the fact that the alleged wrongful conduct was done in
violation of County policy. Id. at 16:26-17:2. If the problem was that Deputies Dixon and
Reyes violated County policy, the County should not be held liable unless it knowingly

| turnied a blind eye-to such behavior. While the SAC makes conclusory allegations that the

County had “a custom, policy or repeated practice of condoning and tacitly encouraging
the abuse of police authority, and disregard of constitutional rights of citizens,” SAC at
73 8:2-12, Plaintiffs plead no factual allegations that would support this or make it plausible.
Third, Defendants argue that evén though the SAC references other jail deaths in an attempt |-
to suggest a pattern of inadequate training, Plaintiffs cannot meet their burden of showing
a pattern of similar constitutional Violaﬁoné by merely showing other jaithouse suicides;‘
rather, they need to show that those suicides were also held to be constitutional violations.
Id at 25:10-18. Absent allegations of other instances ‘Where Deputy Dixon muted the
intercom and Deputy Reyes performed cﬁrsory cell checks, there are no allegations of a
pattern in the SAC. See Scalig,_ 308 F. Supp._at 1078 (noting that ordinarily plaintiffs must

allege a pattern of similar constitutional violations by untrained officers).

4. Plaintiffs Have Failed to Plausible Plead the Custom or Practice
- Caused the Constitutional Violation j '

A plaintiff attempting to hold a county' liable pufsuant to Section 1983 under Monell |
“must demonstrate that, through its deliberate conduct, the municipality was the ‘moving
force’ behind the injury alleged.” JK.J., 2020 WL 738178 at *9-10. Here, at best,
Plaintiffs” allegations are that the County “tacitly encouraged” or condoned constitutional
violations. SAC at 38:2-12. However, again, these conclusory allegations are nbt plausible
in the absence of facts pled to support them. Further, in JK.J., the Court likewise noted
that “[t]he compl{aint does not adequately allege a specific official municipal policy that

caused any of the COnstitutio'nal violations (inadequately) alleged in the complaint.” 2020
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WL 738178 at *9-10. The court examined the complaint and noted that “[t]hé vague
purported ‘poliéies’ listed in paragraph 65 of the complaint and relied on in the opposition
by Plaintiff are merely conclusory statements that, if sufficient, would effectively hold the
City liable simply for employing Officers . . . and simply because Jenkins’ constitutional
rights were allegedly violated.” Id. at *9. Similar to this case, the J.K.J. plaintiffs alleged

|that the first purported unconstitutional “policy” was that various officers “were not

N 0 1N B N

following written official policies, implying that if the City’s policies had been followed,
the alleged constitutional violations would not have bcburred.” Id. at *9. However,
because “[m]ere negligence in training or supervision . . . does not give rise to Monell
claims, . . . even if the complaint stated a plausible claim for violation of Jenkins’
constitutional rights, the Monell claims would be subject to dismissal.” Id. at *9. After
dismissing the federal claims, the court also declined to exercise “supplemental jurisdiction
over the state law claims [rather] than to wade into the plaihly state law issues.” Id. at *10.
Just as the plaintiffs in JK.J. failed to plausibly plead that the County caused the alleged
constitutional violations, Plaintiffs here likewise fail to do the same. The SAC contains
nothing more than conclusory recitals meant to trigger the elements of the claim pled

without aﬁy factual support.

G.  Plaintiffs’ First Claim for Relief (Wrongful Death) and Sixth Claim for
Relief (Survival Action) _

Plaintiffs’ First Claim for Relief for a wrongful death claim pleads, infer alia, that
“Defendant deputies committed wrongful acts which proximately caused the death of
Richard Boulanger,” including but not limited to by depriving Mr. Boulanger “of his rights
under the United States Constitution to be free from cruel and unusual punishment without
due process.” SAC at 24:9-12, 20-23. Plaintiffs’ Sixth Claim for Relief for a survival
action alleges that Mr. Boulanger “was forced to endure great and conscious pain and
suffering because of the Defendants” and “did not file a legal action before his death.” Id.
at 41:7-12. Plaintiffs further allege in that claim, that Mr. Cavanaugh, “as personal

representative and successor in interest of the Estate of Richard Boulanger claims damages
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for the conscious pain and suffering incurred by Richard Boulanger, as provided under 42
U.S.C. § 1983.” Notably, Plaintiff does not allege a violation of any amendment to the
United States Constitution in the Sixth .Claim for Relief.

Defendants argue that “Plaintiffs’ first and sixth claims are for ‘wrongful death’ and
‘survival action,”” but to the extent these claims are directed against (1) the individual

deputy defendants, “they are duplicative of Plaintiffs’ second claim for deliberate
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indifference,” (2) supervisory defendants, they “are duplicative of Plaintiffs’ fourth claim
for failure to train,” and (3) “the County, they are duplicative of Plaintiffs’ third and fourth
claims for municipal liability.” Mot. at 26:17-28. Plaintiffs respond that their wrongful
death and survival actions are not duplicative because “they both- have different legal
elements” as “[w]rongful death laws allow the Estate to bring the lawsuit in the first place”
while “damages in a survival action covers [sic]‘ the conscious pain Boulanger suffered
before his death, whereas wrongful death may not.” Oppo. at 34:9-20. Defendants respond
by noting that “wrongful- death actions by a surviving relative cannot be brought under
Section 1983, as constitutional rights cannot be vicarioust asserted.” Reply at 3:2-3.
Defendants elaborate that “Plaintiffs’ assertion of ‘survival rights’ in cause of action six is
subsumed by claims two, four, and five, brought under Section 1983.,” but that the claim
“is grounded in Mr. Boulanger’s ‘conscious pain,” which is already the subject of Plaintiffs’
other causes of action.” 1d. at 3:5-9.

As analyzed below, the -Court finds that Plaintiffs’ first and sixth claims must be
dismissed. Plaintiffs’ First Claim for Relief fails because a wrongful death claim must be
br.ought' by a decédent’s dependents for injuries they suffered as a result of the decedent’s
death. Hei'e, however, Plaintiffs’ First Claim for Relief is essentially an improperly pled
survival claim that seeks losses for injuries suffered by Mr. Boulanger, not his _son,' Mr.
Cavanaugh. Further, to the extent that Plaintiffs bring the First Claim for Relief as a
wrongful death claim under Section 1983, “Section 19.83 actions may only be survival
actions,” and a survival action may only be brought by a decedent’s successor in interest.
JK.J, 2020 WL 738178 at *4." Here, the First Claim for Relief. is brought by “All
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Plaintiffs” when it may only be brought by Mr. Cavanaugh, as Decedent’s dependent.
Plaintiff’s Sixth Claim for Relief likewise fails' because it (1) fails to allege any
constitutional violation, which is a prerequisite for a survival action, and (2) has not been
established that Mr. Cavanaugh is the appropriate party to bring the survival action.
Additionally, this claim is also'brought by “All Plaintiffs” when it may not be brought by
Mr. Cavanaugh and may only be brought the Estate. Further, because Section 1983 actions

RS
— " |Imayonly be survival actions, Claims Two through Five may only be brought by the Estate

as well, rather than by Mr. Cavanaugh. Further, the state law claims are barred for failing

to comply with California’s claim filing requirements.
1. First Claim for Relief (Wrongful Death)

Under California state law, CAL. C1v. PROC. CODE § 377.60, et seq., a wrongful death

action allows the close family members of a deceased individual to. bring an action to
compensate them for their own losses as a result 6f the decedent’s death, inéaning that
damages for pain and suffering of the decedent or punitive damages on the decedent’s
behalf are not recoverable. See, e.g., CAL. CIV. PROC. CODE § 377.60(a) (providing that
“[a] cause of action for the death of a person caused by the wrongful act or neglect of

another may be asserted by . . . the decedent’s personal representative on their behalf,”

H{including but not limited 'to_ “[t]he decedent’s surviving . . . children”); CAL. CIv. PROC.

CoDE § 377.61 (“In an action under this article, damages may be awarded that, under all

| the circumstances of the case, may be just, but may not include damages recoverable under

Section 377.34”); see also CAL. CIv. PROC. CODE § 377.34 (setting forth the damages
recoverable in a survival action). “A cause of action for wrongful death seeks to
compensate the families of a decedent for the decedent’s death.” David J. Bederman, May
the Estates of High-Seas Air Crash Victims Recover Darﬁages for Their Victims® Pre-
Death Pain and Suffering?, 7 Preview of United States Supreme Court Cases 431, 433 |
(1998). “Damages in a wrongful death case can be pecuniary, e.g., funeral costs and the

victim’s lost income, or nonpecuniary, e.g., a survivor’s loss of companionship occasioned

|1 by the death.” 1d.
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~ However, a decedeﬁt’s children may .only bring such an action “if they were
dependent on the decedent.” CAL. Crv. PRoc. CODE § 377.60(b)(1); see also Little v. City
of Manhatian Beach, 21 F. App’x 651, 652 (9th Cir. 2001) (holding that Decedent’s
mother, however, does not have standing to assert his Fourth Amendment rights because
she has failed to meet her statutory burden of demonstraﬁng that she was dependent on

Little”) (citing CAL. C1v. PrOC. CODE § 377.60(b); Moreland, 159 F.3d at 369). The family
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of a decedent must file a wrongful death action within two years of the wrongful death.
See, e.g., CAL. CIV. PROC. CODE § 335.1. In this case, Mr. Boulanger died on February 14,
2016, so the wrongful death claim needed to be filed by February 14, 2018. Plaintiffs filed
suit on February 9, 2018. Thus, Plaintiffs filed within the applicable statute of limitations.
However, as discussed below, Plaintiffs have not pled that they complied with California’s
claim filing requirements before filing suit. 7 |

| Such a plaintiff seeking to maintain a wrongful death action for any pecuniary loﬁs

sustained by the loss of a decedent’s companionship has standing to sue for damages under

Section 1983 pursuant to 42 U.S.C. § 1988 (“Section 1988”). See, e.g., Galindo v.

Brownell, 255 F. Supp. 930, 931 (S.D. Cal. 1966) (denying the defendants’ motion to

dismiss the amended complainf:, noting that “Plaintiff herein, who, judging from her

amended complaint, seeks only to maintain a wrongful death action for any pecuniary loss
sustained by loss of her son’s society, comfort, attention, services and companionship, has
standing as an heir of the decedent to sue for damages for his wrongful death, or so we
must assume for purposes of passing upon a motion to dismiss™) (intema1 citations |
omitted).  Section 1988(a) provides that “[t]he jurisdiction . . . conferred on the district
courts . . . for the protectiOn of all persons in the United States in their civil rights . . . shall
be exercised and enforced in conformity with the laws of the United States.” However,
where federal law is “deﬁcienf in the provisions necessary to furnish suitable remedies and |
punish offenses against law, . . . statutes of the State wherein the court having jurisdiction
of such civil . . . cause is held . . . shall be extended to and goverﬁ the said courts . . .” 42
U.S.C. § 1988(a). | |
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In sum, “[i]n a wrongful death action, . . . the decedent’s dependents may only pursue

claims for personal injuries they have suffered as a result of a wrongful death.” Davis v. |

| Bender Shipbuilding & Repair Co., 27 F.3d 426, 429 (9th Cir. 1994); see also J.K.J., 2020

WL 738178 at *3-4. As a result, a wrongful death action brought by the estate seeking to
assert violation of the deceased’s rights under Section 1983 is not cognizable; rather, it
must be brought by the decedent’s dependents. J.K.J., 2020 WL 738178 at *4. Here, under
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Plaintiffs’ first claim for relief for wrongful death arising out of violation of Section 1983,
both Plaintiffs (e.g., the Estate and Mr. Ca\}anaugh, as an individual) allege that all
defendants violated their rights under the Fourth, Eighth, and Fourteenth Amendments.
SAC at 23-24. However, this claim suffers fétally from several flaws. Further, while
Section 1988 provides standing, it also requires the parties to look to state law for their
remedies. As such, all plaintiffs pursuing a such claim only benefit from standing pursuant
to Section 1988 to the extent that state law allows for such a claim. '

First, the wrongful death claim is brought pursuant to Section 1983, but “Section
1983 actioné may only be survival actions.” See Estate of Lopez v. Torres, 105 F. Supp.
3d 1148, 1159-60 (S.D. Cal. 2015) (granting the defendant’s motion to dismiss the
wrongful death claims brought. under Section 1983 and holding that heirs may not pursue
a separate, federal cauée of action for wrongful death under Section 1983); see also Herd
v. County of San Francisco, 311 F. Supp. 3d 1157, 1163-64 (C.D. Cal. 2018) (dismissing
a child’s individual Section 1983 claim for excessive force and denial of medical treatment
arising out of the shooting of her father by police, stating that the child “niay not bring
these claims persoﬁally because she was not directly subjected to excessive force or denied
medical treatment.”); J.K.J., 2020 WL 738178, at *4 (holding that “to the extent the-four
federal claims, each brought under 42 U.S.C. § 1983, are intended to be wrongful death
claims seeking damages for J.K.J.’s injuries, they are dismissed with prejudice.”). “Thus,
wrongful death actions by a surviving relative cannot be brought under Section 1983, as
constitutional rights cannot be vicariously asserted.” JK.J, 2020 WL 738178, at *4
(quoting Hernandez-Cortina v.‘ Cty. of Riverside, No. EDCV1801579DDPSPX, 2019 WL
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403957, at *3 (C.D. Cal. Jan. 30, 2019)); see also Rose v. City of Los Angeles,' 814 F. Supp.
878, 881 (C.D. Cal. 1993) (“It is well established that the federally profected rights that are
enforceable under § 1983 are ‘personal’ to the injured party.”); Alderman v. United States,
394 U.S. 165, 174 (1969) (reiterating “the general rule that Fourth Amendment rights are
personal rights ‘which, like some other constitutional rights, may not be vicariously

asserted”); Dohaish v. Tooley, 670 F.2d 934, 936 (10th Cir. 1982) (“[TThe § 1983 civil |

|rights-action-is a-persomal suit. It does not accrue to a relative....”); Torres, 105 F.-Supp.

113d at 1159-60 (S.D. Cal. 2015) (noting that “[t]he confusion seems to be in that some (

courts (primarily in unpublished dispositions) have allowed claims for wrongtul death
under § 1983 to _proceed,” but “[w]hat is clear from these cases is that even if the claim was
described in the pleadings as a wrongful death claim under section 1983,” and even where
they alleged Fourteenth Amendment .claims, “the courts only allowed such claims to be
maintained if they were construed as Fourth Amendment excessive force claims.”). In
-‘sum, while Mr. Cavanaugh may bring a survival action under Section 1983 to vindicate
Mr. Boulanger’s constitutional rights, his heirs may not pursue a separate, federal claim
under Section 1983 for wrongful death. Torres, 105 F. Supp. 3d at 1160. |
Second, even ifa wrongful death claim were proper, where Plaintiffs have failed to
show that Defendants violated Mr. Boulanger’s constitutional rights, the ¢laim would still
fail. Third, to the extent the Estate, on Decedent’s behalf, brings a wrongful death claim
for violation of Mr. Bdulanger’s constitutional rights, the claims are improperly brought
and must be dismissed with prejudice. See, e.g., Estate of Wilson by & throicgh Jackson v.
Cty.. of San Diego, No. 20-CV-457-BAS-DEB, 2020 WL 3893046,.at *6 (S.D. Cal. July
10, 2020) (Bashanf, J.) (noting that “[a] wrongful death claim . . . must be brought by the
decedent’s dei)endents, and is limited to ‘claims for personal injuries they have suffered as
a result of a wrongful death’” beforé dismissing the claim as brought by the estate; “the
claim is now only brought by lPlaintiff Jackson”). Only the decedent’s heirs may bfing a
wrongful death claim. /d. Fourth, to the extent that these claims are asserted by Mr.

Cavanaugh, the SAC fails to allege facts within the first claim for relief as to the injuries
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Mr. Cavanaugh suffered as a result of Decedent’s wrongful death. Thus, the wrongful
death claim is dismissed as to Mr. Cavanaugh. Finally, as discussed below, any state law |
claims against governmental entities may be subject to California’s claim filing
requirements. CAL. GOV'T CODE §§ 815, et seq.

The JK.J. court addressed a similar situation and held.that “to the extent the four
federal claims, each broﬁght under 42 U.S.C. § 1983, are intended to be wrongful death
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claims seeking damages for J.K.J.’s injuries, they are dismissed with prejudice.” 2020 WL
738178, at *4. The court noted that to the extent state law authorized a wrongful death
ciaim (e.g., as a claim authorized under state law and not‘ as a Section 1983 claim), the
issue of whether the child was the appropriate party to -bring those claims was a novel issue
of state law. Id. (noting that “California’s intermediate appellate court recently held that
the term ‘children’ as used in Section 377.60(a) is ambiguous,” and in that case, “the fact
that [the décedént] is her biological fathér, without more, is not enough to create wrongful
de.éth standing”) As such, the court declined to exercise supplemental jurisdiction over the
state wrongful death claims. Jd.

As discussed below, while normally, the Court would dismiss the state law claims

|| without prejudice, it dismisses them with prejudice here because the Court denies leave to

amend due to the fact that, inter alia, even though Mr. Cavanaugh could plead sufficient
facts to state .a claim for relief under California’s wrongful death laws, in light of the failure |-
to plead cognizable claims for relief under Section 1983, the Court finds that state law
claims predominate, and the Court should decline exeréising supplemental jurisdiction.
See, e.g., CdrnegieMellon Univ. v. Cohill, 484 U.S. 343, 350 n.7 (1988) (noting that “in
the usual case in which federal-law claims are eliminated before trial, the balance of factors

. will point toward declining to. exercise jurisdiction over the remaining state-law

||claims”). Further, the Court has also determined that Mr. Boulanger’s constitutional rights

were not violated, and all individual defendants were entitled to qualified immunity.

2. Sixth Claim for Relief (Survival Action)

“A claim under 42 U.S.C. § 1983 survives the decedent if the claim accrued before
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HF.3d 1037, 1041 n. 1 (9th Cir. 1999) (providing that “[u]nder section 1988, a section 1983

| United States ) (citing 4

the decedent’s death, and if state law authorizes a survival action.” Tatum v. City & Cty. of
San Francisco, 441 F.3d 1090, 1094 (9th Cir. 2006); see also Smith v. City of Fontanta,
818 F.2d 1411, 1416, overruled on other grounds by Hodgers Durgin v. de la Vina, 199

claim that accrued before death survives the decedent when state law authorizes a survival
action as a “suitable remed[y] . . . not inconsistent with the Constitution and laws of the
7§ 1988); Robertson v. Wegmann, 436 U.S. 584, 588
90 (1978)). “The party seeking to bring a survival action bears the burden of demonstrating

that a particular state’s law authorizes a survival action and that the plaintiff meets that
state’s requirements for bringing a survival action.” Hayes v. Cty. of San Diego, 736 F .3d
1223, 1228-29 (9th Cir. 2013) (citation omitted). Hence, to survive the motion ts dismiss
Plaintiffs’ survival claim, the SAC must satisfy California’s requlrements |
California law authorizes a survival action by the decedent’s personal representatwe
for the purpose of compensating the estate for the losses suffered by the decedent prior to
death, or daniages that “survive” the decedent’s death, including but not limited to punitive
damages, medical bills, lost wages, etc; See, e.g., CAL. Crv. PrRoOC. CODE § 377.30
(providing that “[a] cause of action that survives the death of the person entitled to
commence an action . . . passes to the decedent’s successor in interest, . . . and an action
may be commenced by the decedent’s personal representative”); CAL. C1v. PROC. CODE §
377.34 (providing that “[i]n an action or proceéding by a decedent’s personal representative
. on the decedent’s cause of action, the damages recoverable are limited to the loss or
damage that the decedent sustained or incurred before death, including any penalties or
punitive or exémplsry damages that the decedent would have been entitled to recover had
the decedent lived, and do not include damages for pain, suffering, or disfigurement”);
CAL. CIv. PrROC. CODE §:377.20(a) (providing that “[e]xcept as otherwise provided by
statute, a cause of action for or against a person is not lost by reason of the persbn’s death,
but survives subject to the applicable limitations period”); CAL. Crv. PrRocC. CODE § 366.1

(providing that “[i]f a person entitled to bring an action dies before the expiration of the
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applicable limitations period, and the cause of action survives, an action may be
commenced before . . . the later of . . . (a) [s]ix months after the person’s death.[or] ...(b)
[t]he limitations period that would have been applicable if the person had not died”). “In
a survival action, a decedent’s estate may recover damages on behalf of the decedent for
injuries that the decedent has sustained.” Davis v. Bender Shipbuilding & Repair Co., 27
F.3d 426,429 (9th Cir. 1994); see also J K.J., 2020 WL 738178 at *3. “[U]nlike a wrongful
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| death action, a survival action is a cause of action that existed while the decedent is alive

and survives the decedent.” JK.J., 2020 WL 738178 at *3 (citing Adams v. Superior
Court, 196 Cal. App. 4th 71, 78-79 (2011)).

“It is undisputed that survival actions are permitted under § 1983 if authorized by | -
the applicable state law.” Byrd . Guess, 137 F.3d 1126, 1 131 (9th Cir. 1998), superseded
by statute as stated in Nicholson v. City of Los Angeles, 935 F.3d 685, 696 (9th Cir. 2019)
(applying California law). “It is also undisputed that California law applies to this case,
and permits survif)*al actions to be brought by the pefsonal representative of the estate of |’
the deceased or by the deceased’s successors in interest” Jd. Thus, any claims Mr.
Boulanger may have had érising out of the 'Fourteenth'Amendment, in thebry, would | .

survive and be capable of being maintained by his personal representative. Smith, 818 F.2d

[at 141617 (noting that “the Supreme Court has held that ‘Fourth Amendment rights are

personal rights which . . . may not be vicariously asserted,”” and as such, the decedent’s
“children were not directly subjected to the excessive use of state force and therefore cannot
maintain personal causes of action under section 1983 in reliance on this Fourth
Amendment theory”). '

In this case, Plaintiff’s Sixth Claim for Relief for a survival action fails for two
principal reasons. First, Plaintiff’s Sixth Claim for Relief does not allége a constitutional
violation. Because this claim for relief was brought uhder Section 1983, it requires
allegations of a constitutional violation. 42 U.S.C. § 1983. Without them, it fails as a
matter of law. |

Second, even if the Sixth Claim for Relief pled a constitutional violation, “only a
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Decedent’s personal representative or successor in interest may assert a survival claim
under § 377.30.” Cotta, 79 F. Supp. 3d at 1161; see also Bedérrnan, at 433 (noting‘ that
“[a] survival cause of action, as noted, is brought by the p.ersonal representative or estate
of the decedent to recover damages the decedent could have recovered but for his or her
death.”). “Damages in é survival action usually relate to the victim’s pain and suffering
incurred just before death.” Bederman, at 433. Under California Code of Civil Procedure,

section_3,7,7_.3,l(iSeetien—357—7.—32%,—an*ind-i'vi'dua’lfseekirrg‘ to commence a lawsuit as a

decedent’s successor in interest must execute and file a declaration, under penalty of
perjury, stating, amdng other things: (1) whether a proceeding is pending in California for
administration of the decedent’s estate; (2) “if the estate was administered,” and if so,
'attaéhing “g copy of the final order showing the distribution of the decedent’s cause of
action to the successor in interest”; (3) the deélarant is the decedent’s successor in interest
and succeeds to the decedent’s interest in the action; and (4) “[n]o other person has a
superior right to commence an action or proceeding or to be substituted for the decedent in
the pending action or procéeding.” See also J.K.J., 2020 WL 738178 at *3 (dismissing

any claims arising out of a survival action “because Plaintiff has not satisfied the

requirements for bringing a survival action”—mnamely, proving that Plaintiff was the

successor in interest) (citing CAL. Ctv. PROC. CODE § 377 .32(4)-(5)). For purposes of filing
a survival action, a successor in interest “means the beneficiary of the decedent’s estate or
other successor in interest who succeeds to a cause of action or to a particular item of the
property that is the subject of a cause of action.” CAL. CIv.PROC. CODE § 377.11. Where
a decedent dies wit‘hout a will, as was the case here, the “beneﬁciary-of the decedent’s
estate,” is defined as “all of the persons who succeed to a cause of action, or to a particular
item of property that is the subject of cause of action, under Sections 6401 and 6402 of the
Probate Code.” CAL. C1v. Proc. CODE § 377.10(b), Section 6402 of California’s Probate
Code, governing an intestate estate where the decedent was not married, provides that
where there is no surViVing spouse, an intestate estate passes “to the issue of the decedent,
the issue taking equally if they are all of the same degree of kinship to the decedent.”
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l Here, Mr. Cavanaugh submitted a declaration on August 26, 2019, advising that: (1)
Z limr, Boulanger had died ihtestate; (2) “[n]o proceeding is now pending in California for
3 || administration of the decedent’s estate”; but not whether one had been pending and |
4 || concluded or might be initiated; and (3)' he was “the decedent’s successor in interest and
5 succeed[ed] to the decedent’s interest in this action.” ECF No. 20 at 10:12-23. However,
_6 this declaration also advised that: (1) his father had never married; (2) he had been told by
7 Il his father that his father had another child; (3) a detective located Desiree Boulanger, his
8 || half-sister, who said she did not want to be a part of their lives; and (4) he has no way of
9 contacting hér now. Id. at 9:16-10:3. Based on these facts, it would appear that Desiree
10 Boulanger is entitled to take equally under Mr. Boulanger’s estate as his other child. Thus,
11 lleven though the Court granted Mr. Cavanaugh"s application for order appointing him as
12 M. Boulanger’s successor in interest on October 10, 2019, this was in error. “The law of
I3 W the case doctrine generally precludes a court from ‘reconsidering an issue that already has |
14 \l been decided by the same court, or a higher court in the identical case.”” Cotza, 79 F. Supp.
15 |[3d at 1159 (citing United States v. Alexander, 106 F.3d 874, 876 (9th Cir.1997)). “The law
16 || of the case doctrine has three exceptions that inay permit departure from the law of the case
17 || when: (1) the original decision is clearly erroneous and its enforcement would work a
18 [l manifest injustice, (2) intervening controlling authority makes reconsideration appropriate,
19 or (3) substantially' different evidence was adduced at a subsequent trial.” Cotta, 79 F.
20 || Supp. 3d at 1159-60 (citing Old Person v. Brown, 312 F.3d 1036, 1039 (th Cir. 2002)).
21 Here, it would appear that the Court’s decision was clearly erroneous and warrants
22 || reconsideration. Mr. Boulanger must submit a declaration from his half-sister, Desiree
23 Boulanget, disclaimiﬁg her interest in the éstate and/or this lawsuit. Otherwise, existing
24 || case law indicates this case must be dismis.sed. However, because the Court is dismissing
25 ilthe federal claims, which as a matter of law, are also survival actions, on the merits, the
26 || Court also dismisses the sixth claim for relief styled as a survival action.
27 In JK.J., a similar situation‘ arose, and the court also dismissed the plaintiffs’
28 || survival action because it concluded the plaintiff’s declaration did not comply with the
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1 réquirements under Section 377.32, governing survival actions. 2020 WL 738178 at *3.
2 After the first dismissal, the plaintiff, suing as the decedent’s son’s guardian ad litem, filed
3 llanew declaration, which much like Mr. Cavanaugh’s declaration here, conclusorily alleged
4 the elements required by Section 377.32. J.K.J. v. City of San Diego, No. 19-CV-2123-
> CAB-RBB, 2020 WL 2522045, at *3 (S.D. Cal. May 18, 2020). However, the Court noted
6 |lthat “Section 377.32(5) requires the declaration to include ‘facts in support’ of statements
7 || that the plaintiff is the successor in_interest and_succeeds to-the decedent’s-interest-in-the-
8 || lawsuit.” Id. at *3. There, the only fact in the declaration sﬁpporting the statement that the
9 son was the successor in interest to the decedent was that the son was the decedent’s
_ 10 "‘.biological son.” Id. The court reasoned that if the son was the decedent’s “only child, the
Il court might be satisfied that the declarations are sufficient and that J.K.J. has standing to
12 bring a survivor action by himself,” but there was no dispute that the decedent “had two
13 |l other biological children,” who “Plaintiff rightly concedes . . . have an equal right as a
14 1} successor in interest to the survival claims asserted in this action.” Id. (citing CAL. PROB.
15 l{copE § 6402). As a reéult, the court noted that “if the FAC could otherwise avoid
16 || dismissal, the Court would solicit briefing from the parties concerning whether Ms.
17 || Jenkins’ other children are required parties who must be joined under Federal Rule of Civil
18 || Procedure 19.” Id. Nonetheless, it found such briefing unneceséary because the FAC in
19 || that case did “not remedy the deficiencies.of the original complaint and is dismissed with
| 20 || prejudice for failure to state a claim.” Id. Thus, the court dismissed the amended complaint
21 || with prejudice. 1d. ” '
22| Here, the Court finds that this Court must follow the JK.J. court and dismiss the
23 Y survival action because Mr. Cavanaugh has failed to provide the Court with sufficient facts
24 || showing he is Mr. Boulanger’s successor in interest. In doing so, the Court reverses its
25 || order appointing Mr. Cavanaugh &s successor in interest. Cotta, 79 F. Supp. 3d at 1159.
26 H. Plaintiffs’ Failure to Comply with Governinent Claims Act Reg. uirements
o7 with Respect to the State Law Claims
28 Although Defendants failed to raise this issue, the Court raises it sua sponte given it
=02
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| factors into the Court’s decision on whether to dismiss this case with prejudice.

The California Government Claims Act (also known as the California Tort Claims.
Act) (the “CGCA”) immunizes public entities from tort liability unless a particular statute
has explicitly created liability. CAL. GoOV’T CODE § 815(a). In order to bring a suit for
money damages against a public entity or its employees, the CGCA requires that prior to

filing suit, a claimant must file and present a written claim to the public entity, and that the

| public entity must either act upon orreject-the-elaim—CAE-GOV*T CODE § 9454; see also

CAL. Gov’T CODE § 905 (providing that “all claims for money or damages against local
public entities” must “be presented in aécordance with . . . Section 910,’; -except for certain
exceptions, noné of which apply in this case); CAL. GOV’T CODE § 910.(setting forth the
requirements for the contents‘ of a claim against a local public entities). A claim relating
to personal injury, such as Plaintiffs’ claims, must be presented within six months after the
accrual of the cause of action. CAL. GO_V’TCODE § 911.2(a). However, a party may make
an application to present such a claim after the expiration of the six month period, provided
the claimant presents an application to present a late claim within a reasonable time period,
'hot to exceed one year after the accrual of the cause of action, CAL. GOv’TCODE § 91 1..4(a)-
(b), and which includes one of the listed reasons for late presentation of the claim, including
but not limited to excusable neglect, CAL. GOV’T CODE § 911.6(b)(1). Compiia:‘nce with
the CGCA is mandatory, rather than a simple procedural requirement, and failure to comply
may prove fatal to a cause of action. See Mangold v. Cal. Pub. Utilities Comm’n, 67 F.3d
1470, 1477 (9th Cir. 1995) (noting that the CGCA requires the timely presentation and
filing of a written claim, and a rejection of that claim in whole or in part, “as a condition
precedent to suit against a public entity”); Lindsay v. Fryson, 2011 U.S. Dist. LEXTS
62834, 27-28,2011 WL 2444813 (E.D. Cal. June 14, 2011) (while “[a] plaintiff’s “failure
to allege facts demonstrating or excusing compliaﬁce with the claims presentation
requirement subjects a claim against a public entity’ to dismissal for failure to stéte a
claim,” a court need not resolve factual disputes regarding actual compliance with the
CGCA when ruling on a Rule 12(b)(6) motion).
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As stated, the CGCA immunizes public entities from tort liability unless a particular
statute explicitly creates liability. CAL. Gov’T CODE § 815(a). As pertains to this case,
Section 844.6 of California’s Government Code generally immunizes public entities from
liability for injuries to prisoners. CAL. GOV’T CODE § 844.6(a) (providing that “except as
provide.d' in this section and in Section ... 845.6,” a public entity, like the County of San

Diego, “is not liable for” an injury (1) -“proximately caused by any prisoner” or (2) “to any
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jail, or penal or correctional facility.”). This immunity from liability for public entities and
eﬁlpIOyees includes the failure of an employee to “to furnish or obtain medical care for a
prisoner in his custody.” CAL.GOV’T CODE § 845.6. Here, Plaintiffs seck to sue a public
entity and public employees for injuries to a prisoner by a prisoner. Further, Plaintiffs’
allegations also plead that Mr. Boulanger’s self-inflicted injuries worsened due to a delay
in medical care. However, Section 845.6 seems to immunize the employees for liability
for failure to furnish or obtain medical care. As pled, it would appear the CGCA immunizes
the County and Deputy Defendants from liability. Howevet, this immunity does not
exonerate “a public employee from liability for injury proximately caused by his negligent
or wrongful act or omission.” CAL. Gov’T CODE § 844.6(d). Section 845.6, however,
contains another exception to this genéral immunity providing: “[A] public employee, and
the public entity where the émployee is acting within the scope of his employment, is liable
if [1] the employee knows or has reason to know that the prisoner is in need of immediate
medical care and [2] he fails to take reasonable action to summon such medical care.” CAL.
Gov’T CODE § 845.6; see also Palacios v. Cty. of San Diego, No. 20-CV-4_50-1\/[MA
(DEB), 2020 WL 4201686, at *17-19 (S.D. Cal. July 22, 2020) (holding that. the deputies
and the County were immune from suit under Section 845.6 where the detainee had been |
receiving care for suicidal ideations but, nonetheless, committed suicide in his cell, while
under observation). Here, however, Plaintiff’s SAC does not plausibly plead that Deputy
Defendants, Supervisor' Defendahts, or the County knew or had reason to know Mr, |
Boulanger Was in need of immediate care and failed to take action to summon care. Instead,
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it alleges certain information was revealed during booking (although not necessarily to any
of the named deféndants), which Plaintiffs believe should have caused reason to know Mr.
Boulanger was at risk of suicide. After Mr. Boulanger attempted suicide, the SAC alleges
he was provided medical care as soon as he was discovered, which resulted in his
resuscitation. |

Further, even though unlike a claim against a public entity, a claim against a current

or former public employee “for injury resulting from an act or omission in the scope of his
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employment “need not be presented as a prerequisite to the maintenance of an action
against” that employee, CAL. GOV’T CODE § 950, that cause of éction against the public
employee “is barred if an action against the employing public entity for such injury is
barred.” CAL.GOV’T CODE § 950.2. “Generally, a public employee is acting in the course
and scope of her employmént when she is engaged in work she was employed to perform,
or when the act is an incident to her duty and was perforfned for the benefit of her employer
and not to serve her own purposes or convenience.” Asuncion, 2020 WL 2028531 at *4-6
(granting summary judgment on Plaintiff’s claims for wrongful death negligence because
one plaintiff’s claim was rejected and the la_wsuit-w_as filed more than six months later
while another Plaintiff never alleged he submitted any claim related to the suicide or that
he was exempt from the claim-filing requirements, and as such, that plaintiff had failed to
comply with the CGCA). Accordingly, and as discussed below, because the claim against
the County is barred so are any claims against the deputies, who were public employees
acting within the scope of their employrneht. - |

| For example, in‘Karim-Panahi v. Los Angeles Police Department, 839 F.2d 621,627
(9th. Cir. 1988), abrogated in part as stated in Boarman v. County of Sacramento, 2013
U.S. Dist. LEXIS 46326, 2013 WL 1326196, 7 (E.D. Cal. Mar. 29, 2013), the Ninth Circuit
held that Plaintiff Karim-Panahi’s amended complaint failed to allege compliance with the
CGCA procedures, and as a result, it concluded the lower court appropriately dismissed
his state law toi’t claiﬁls. It found Karim-Panahi’s pendent state law claims égainst both

individual and public entity defendants barred absent proof he presented them to the city
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and the police department before commencihg suit. /d. (citing Cal. Gov’t Code §§ 905,
945.4, 950.2); see also Ortega v. O’'Connor, 764 F.2d 703, 707 (9th Cir. 1985), rev'd on
other grounds, 480 U.S. 709 (1987) (a plaintiff’s failure to comply with the CGCA’s filing
requirements bars pendent state claims). However, while the Court concluded that the |
lower court erred by failing to instruct Karim-Panahi on the necessity of alleging
compliance with the exhaustion requirements, it also held that leave to amend is
unnecessary where it is clear the deficiencies of the compliant cannot be—cured-by- ‘
amendment. See 839 F.2d at 627.

| Here, the County of San Diego is a publi'c entity. See Cal. Gov’t Code § 811.2
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10 (““Public entity’ includes the state . . . a county, city, district, public authority, public
11 agency, and any other political subdivision or public corporation in the State.”); see also
12| Willis v. Reddin, 418 F.2d 702, 704 (9th Cir. 1969) (holding that Cal. Gov. Code section
13 11950.2 bars action against a pﬁblic employee where failure to C6mply with the presentation
14 requirement bars action against public entity for same injuries). Thus, because Defendants
15 || qualify as a public entity, like the plaintiff in Karim-Panahi, Plaintift’s state léw claims are
16 |[subject to the claim presentation requirements of the CGCA. C.f Daluise v. Mccauley, No.
17 2ISCV02701CASJEM_X, 2015 WL 7573649, at *3 (C.D. Cal. Nov. ‘24, 2015) (“Because
18 |)the County has rejected her claims, plaintiff is now entitled to proceed in .court ‘on those
19 .claims.”). Also similar to Karim-Panahi, Plaintiff’s SAC failed to allege compliance with
20 |these requirements. Although a court could grant leave io amend to allege compliance with
21 those réquirements, because the rest of his federal claims fail to state a claim for relief as a
22 || matter of law, doing so would be futile. Karim-Pénahi, 839 F.2d at 627. To the extent
23 || Plaintiffs never filed a claim, they are barred from doing so at this point because the period
24 |1to file a late application has expired. The one year time period within which to make an
25 ||application to present a late claim has passed. See CAL. Gov. CODE § 911.4(a)-(b). Thus,
26 || even if they could plead excusable neglect, they are also well past the one year deadline.
27 In sum, the CGCA “establishes certain conditions precedent to the filing of a lawsuit
28 || against a public entity.” Asuncion, 2020 WL 2028531 at *4.6 (granting summary judgment
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on Plaintiff’s claims for wrongful death and holding that Plaintiff failed to comply with the
CGCA where “Plaintiff does not aver that he submitted any claim regarding
Wagner’s suicide, nor does he contend that he was somehow exempt from complying with
this requirement”) (citing California Rest. Mgmt. Svs. v. City of San Diego, 195 Cal. App.
4th 1581, 1591 (2011)). “The ‘failure to timely present a claim for money or damages to
a public entity bars a plaintiff from filing a lawsuit against that entity.”” Id. (citihg State of
California v. Super. Crt., 32 Cal. 4th 1234, 1239 (2004)). Here, Plaintiffs’ wrongful death
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leave to amend, the Court concludes the Motion to Strike is moot. See, e.g., Tur v.

claim arises under state law. Plaintiffs also allege that Defendants owed a duty under
Government Code 845.6 to recognize the suicidal potential of high risk inmates and
provide prompt medical care to opiate inmatés in a state of detox. SAC at 29:8-25.
Accordingly, because Plaintiffs sued the County of San Diego as well as public employees,
they had a duty to present the claim as well as allege compliance with the claim presentation |
requirements of the CGCA in their complaint. Plaintiffs failed to include any such
allegations. |
Accordingly, the Court grants Defendants’ motion to dismiss Plaintiffs’ state law
claims with prejudice due to the fact the presentation requirement of the CGCA bars
Plaintiff from amending their complaint to allege damages arising from personal i m_]ury

against pubhc entities and employees because the perlod to present late claims has expired.
L Motion to Strike

Because the Court has granted Defendants’ Motion to Dismiss in full and is denying

YouTube, Inc., 562 F.3d 1212, 1214 (9th Cir 2009) (concluding that “an issue is moot

when deciding it would have no effect within the confines of the case itself”).
J.  Leave to Amend

Courts have broad discretion to grant leave to amend a complaint. Nguyen v.
Endologix, Inc., 962 F.3d 405, 420 (9th Cir. 2020). This discretion includes the right to
deny leave to amend where amendment may prove to be an effort in futility. Moore v.

Kayport Package Exp., Inc., 885 F.2d 531, 538 (9th Cir. 1989). Here, the Court notes that
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Plaintiffs filed thls case on February 9, 2018. ECF No. 1. Thus, the case has been ongoing
for two and a half years; yet, it remains in the pleading stage

In determining whether a plalntlff should be granted leave to amend, courts consider
“the pre’séncé or absence of undue delay, bad faith, dilatory motive, repeated failore to cure
deficiencies by previous amendments, undue prejudioe_to the opposing party and futility
of the proposed amendment.” Moore, 885 F.2d at 538. “[W]here the plaintiff has

particularity to its claims, the district court’s discretion to deny leave to amend is

particularly broad.” Nguyen, 962 F.3d at 420 (holding that the district court did not err by
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10 denying leave to amend “because it was clear that the plaintiff had made her best case and
11 {lhad been found wanting”) (internal quotations omitted). For example, in Parents for
12\l Privacy v. Barr, 949 F.3d 1210, 1239 (9th Cir. 2020), the Ninth Circuit affirmed the district
13 Nl court’s denial of leave to amend because “[flurther amendment would simply be a futile
14 H exercise.” In doing so, the Couﬁ noted that “[t]he problem with Plaintiffs’ complaint,
15 hoWever, is not the sufﬁci-ency of their factual allegations” but “[r]ather, as we have
16 explained above, Plaintiffs’ legal theories fail.” Id. There, “[aJmending the complaint wﬂl
17 || not change, for example, the extent of the rights that are protected by the Fourteenth
18 || Amendment’s Due Process Clause.” Id. Plaintiffs’ allegations suffer from the same
19 deﬁ01enc1es , |

20 Likewise, in J.K..J., the court noted that the plamtlff’ S ﬁrst amended complaint did
21 ||“not remedy the defects from the original complaint with respect to allegations of a specific
22 |[municipal policy or custom that caused any of the constitutional violations (inadequately)
23 || alleged in the complaint.” 2020 WL 2522045, at *8. Further, “[t]he addition of allegations

24 [l concerning the training Officers Durbin and Taub received in accordance with . . . the San _
25 ||Diego Police Department Policy Manual are not sufficient to save this claim from
26 dismissal” because the allegations undermined the claim by implying “that the individual
27 || officers did hot follow San Diego Police Department policy and t.heir.training;” Id “In
28 || other words, City policy was not the ‘moving force’ behind Ms. Jenkins injuries because,
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accbrding tothe FAC, had the individual defendants complied with the policies in question,
Ms. Jenkins’ constitutional rights would not have been violated.” 7d.

Similarly, here, Plaintiffs have had “three bites at the apple.” Yet, two and a half
years and three attempts later, Plaintiffs have failed to state a plausible claim for relief. If
Plaintiffs have some missing facts that would transform the complaint into a plausible
claim for relief, such facts should have been included in the previous three complaints.

Further, although the last sentence of the Opposition requests_leave to amend, Plaintiffs
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fail to state how or why leave to amend would cure the inadequacies pointed out by
Defendants. Even if the Court considered the facts stated in the Opposition .which had not
been alléged in the SAC, they are still not enough to create a cognizable legal theory.
“[R]epeated failure to curé deficiencies by previous amendments” is one of the factors
courts should considered when evaluating leave to amend. Further, this Court ﬁnds that |
the facts, as pled, simply do not give rise to a violation of Section 1983. As such, further
amendment would prove futile. Thus, because Plaintiffs have been granted leéve to amend,
yet still failed to add the requisite particularity, they have made their best case. Nguyen,
962 F.3d at 420. Accordingly, as in Barr, “[fJurther amendment would simply be a futile
exercise” because Plaintiffs’ legal theories fail as a matter of law. 949 F.3d at 1239. Thus,
the court exercises its broad discretion to deny leave to amend. Nguyen, 962 F.3d at 420.
V. CONCLUSION |
For the above reasons, the Court ORDERS as follows:" o
1. The Joint Motion to Dismiss Defendants Brett Germain and Michael Pacheco,
ECF No. 61, is GRANTED.
2.  Defendant’s Motion to Dismiss Plaintiffs’ SAC is GRANTED as follows:
a.  All Defendants are dismissed to the extent they are sued in theif official
capacity. | |
b.  All Doe Defendants aré dismissed for want of prosecution pursuant to
Rule 4(m) of the Federal Rules of Civil Procedure.
c.  Plaintiffs’ first claim for relief for wrongful death under 42 U.S.C. §
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1983 is DISMISSED WITH PREJUDICE as it is not a cognizable claim under Secﬁon
1983, which only allows for survival actions.

d Plaintiffs’ second claim for relief (deliberate indifference to medical
needs), third claim for relief (loss of familial relationship), fourth claim for relief (failure
to properly train), and fifth claim for relief (Monell liaBility) are DISMISSED WITH
PREJUDICE for failure to plead facts that could state a plausible claim for relief,

Plaintiffs’ sixth claim for relief for a survival action is also.

| DISMISSED WITH PREJUDICE because Mr. Cavanaugh has failed to show he (1) is

the successor in interest and (2) complied with the claim-filing requirements of the CGCA.
3. Defendants’ Motion to Strike is DENIE

' ITISSO ORDERED.
DATED: NovembeVA__, 2020

moot.

/ / GER T. NITEZ
n

ited States Diétrict Judge
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