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D) Logistics, LLC et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

JANEANNA DIXON, Case No.: 3:18-cv-2743-L-MDD
Plaintiff,
ORDER GRANTING IN PART AND
V. DENYING IN PART DEFENDANTS’

XPO LOGISTICS, LLC, and DOES 1 | MOTION FOR SUMMARY
nolus JUDGMENT
through 20, inclusive,

Defendants.

Pending before the Court in this actialleging gender discrimination and
retaliation in violation of California Govemment Code 88 12900, is Defendants’ motig
for summary judgment. The action wammeed from state court based on diversity
jurisdiction. The Court decides the matberthe papers submitted and without oral
argument.SeeCiv. L. R. 7.1(d)(1). For the reass stated below, Defendants’ motion

granted in part and denied in part.

l. BACKGROUND

Plaintiff began her employment with f2adant XPO Logistics Freight, a global
provider of transportation and logistics seeas, in July 2007, as a Freight Operations

Supervisor. During her time with XPO, she haldariety of positions in many location:
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throughout the United States including Sujmsowof Employee Relations and Training
Service Center Manager (“®"), and Office Manager.

In July 2014, Plaintiff intervieed for a promotion to a Clas$ 2acility in

Oakland, CA, and made it tbe final round of interviews, but was not selected for the

position. In August 2014, Plaintiff interviewdor another promotion, this time to a
Class 1 facility in Fort Worth, TX, and agamade it to the final round of interviews, bt
was not selected for the position. Men were selected for both positions.

On February 22, 2015, Neil Smith (“Smiithformer Regional Vice President of
Operations-Western Region, interviewed anédd Plaintiff for a promotion to SCM for
XPQO'’s Service Center in San Diego, Califanis SCM in San Diego, Plaintiff was
responsible for supervising a teamapiproximately 80 employees, 5 who reported
directly to her. In addition, Plaintifias responsible for maging the day to day
operations including training employees, monitgrstandards to engigoals were met,
and enforcing all company fices and mandatory laborgeirements. Plaintiff had
discretion to discipline empyees, conduct employee investigations, and issue corre
actions when needed. Plaintiff was responsible for holding monthly Round Table
meetings with random samplings of her te@andiscuss what was going well and area:s
that needed improvement.

In January and February 2017, Plaintiusd discipline reports to four male
employees in the San Diego facility. Se@aently, each of the four disciplined
individuals threatened to bring a union vadghe company, despite XPO policies aga
union action.

In early March 2017, Plaintiff infored Human Resources Generalist, Wendy

Mairena, that several membeafsPlaintiff’'s team were upset over receiving disciplina

!Plaintiff notes that the service centers weneked from 1 to 6, with the lower number
indicating a higher volume facility, and thegher numbers indicating a facility with
fewer responsibilities. (Pl. Dep. Ex A. at 61).
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action. Mairena conducted investigatory interviews with the complaining employee
between March 12017 and March 17, 2017, whiakso included a Round Table
meeting on March 17, 2017. Although Plainifas generally requiret be at all Roung
Table meetings, she was given a paid offyo encourage the employees to be
forthcoming about their concerns. The fesof the interviews were reported to
Mareina’s supervisor, Md.enahan via email.

On March 20, 2017. Mairerand Lenahan conducted mangestigatory meetings
with members of Plaintiff's team to folleup on their concerns. As a result of the
findings, the investigation was elevated taiftiff's second-level supervisor Neil Smith
who conducted his own investigatory meetings on March 22, 2ddv¥members of
Plaintiff's team who reportedifficulties with Plaintiff’'s management, along with
concerns regarding inadequataffing. Smith’s findings were reported to Mairena an(

Lenahan, and the three supervisors concluded that Plaintiff had lost the confidence

team which made her ineffective in that tdlereaching this conclusion, the team not¢

that if things didn’t improve, the emplegs who were complaining would likely seek
help from the union. Smith, Mairena and Lenhabacided that termination was the be
course of action, and terminated Pldffgiemployment effective March 31, 2017 for
“overall poor leadership as evidenced by lbss of confidence of the . . . team.”
(Motion at 5). Plaintiff was not informed abadiie findings of the meetings prior to her
termination.

On January 3, 2018, Plaintiff filed amployment discrimination complaint with
the California Department of Fair Emplogmt and Housing (DFEH) claiming gender
and age discrimination, and@gation in violation of FaiEmployment and Housing Ac
(“FEHA"), California Government Code Section 12900 et ssgeComplaint at § 9.
ECF No. 1-2.]) Plaintiff received a “right sue” notice from the DFEH on the same d
(Complaint Ex. A at 2). PIatiff filed this action in sta court and it was removed on t

basis of diversity to thi€ourt on December 5, 2018.
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Plaintiff contends that she did not olst@idvancement positions in 2014 but oth
less qualified male applicantgere selected due to gendkscrimination. (Complaint 9
19-20). Plaintiff further allegethat Defendants terminated e retaliation for reporting
threats that individuals she disciplinedre/@lanning to bring in union activity.
(Complaint 1 57). She also raises claimdddure to prevent discrimination, wrongfu
termination, and declaratory reli¢gComplaint at  § 45, 64, 77).

Defendants filed a motion for summandpgment, arguing the action should be
dismissed because (1) the statute of limitatmm®laintiff's failure to promote claims h
expired; (2) Plaintiff cannot establish a parfacie case of gender discrimination and
cannot demonstrate that Defendants’tietate non-discriminatory reason for her
termination is a pretext for discrimination; (3) Plaintiff cannot establish a prima faci

claim for retaliation and cannot demnage that Defendants’ legitimate non-

discriminatory reason for her termination ipratext for retaliation; (4) Plaintiff's claims

for “failure to prevent” discrimination aetaliation, wrongful termination, declaratory
relief and punitive dangges fail as a matter of lawPlaintiff opposes the motion.
[I.  DISCUSSION

Summary judgment is appropriate un&elle 56(c) where the moving party
demonstrates the absence of a genuine issomatafrial fact and entitlement to judgme
as a matter of lawSeeFed. R. Civ. P. 56(c)Celotex Corp. v. Catretd77 U.S. 317, 322
(1986). A fact is material when, under tp@verning substantive law,could affect the
outcome of the caséAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). A
dispute about a material fastgenuine if “the evidence &ich that a reasonable jury
could return a verdict for the nonmoving partydhderson477 U.S. at 248.

The party seeking summary judgment Bdhe initial burden of establishing the
absence of a genuine issue of material f@slotex 477 U.S. at 323. The moving part
can satisfy this burden in two ways: (1) bggenting evidence that negates an essen
element of the nonmoving party’s case; or (2) by demonstrating that the nonmovin

failed to make a showing suffemt to establish an element essential to that party’s c4
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on which that party will bear the burden of proof at trial. at 322—23. If the moving
party fails to discharge this initial burdesummary judgment must be denied and the
court need not consider the nonmoving party’s evideAckckes v. S.H. Kress & Go.
398 U.S. 144, 159-60 (1970).

If the moving party meets the initial lalen, the nonmoving party cannot defeat
summary judgment merely by demonstrating ttih@&re is some metaphysical doubt as
the material facts."Matsushita Elect. Indus. Co., Ltd. v Zenith Radio Cetjg5 U.S.
574, 586 (1986). Rather, the nonmoving panust “go beyond the pleadings” and by
“the depositions, answers to interrogatoraes] admissions on filedesignate “specific
facts showing that there is a genuine issue for tri@elotex 477 U.S. at 324 (quoting
Fed. R. Civ. P. 56(e)).

The court must draw all inferencesrfridhe underlying facts in the light most
favorable to the nonmoving partfsee Matsushitad75 U.S. at 587. “Credibility
determinations, the weighing of evidenced dhe drawing of legitimate inferences fror|
the facts are jury functions, not those ofidge, [when] he [or she] is ruling on a motig
for summary judgment.’Anderson477 U.S. at 255.

“[T]he district court may limit its réew to the documents submitted for the
purpose of summary judgment and thosespafrthe record specifically referenced
therein.” Carmen v. San Francisco Unified Sch. Di&B7 F.3d 1026, 1030 (9th Cir.
2001). The court is not obligated “to scoue tiecord in search of a genuine issue of
triable fact.” Keenan v. Allan91 F.3d 1275, 1279 (9th Cir. 1996)ting Richards v.
Combined Ins. Co. of Apb5 F.3d 247, 251 (7th Cir. 1995)).

A. Statute of Limitations — Failure to Promote

A plaintiff raising a claim under FEHA muBle a complaint with the Department

of Fair Employment and Housing (“DFEH”) withone to three years of the date of th
alleged unlawful action, depending on tloele section under which the complaint is
filed. Cal. Gov. Code 8§ 12960(e).
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Plaintiff claims she was denied promotion2014 due to gender discrimination

(Complaint 119)Defendants argue that Plaintiff's ffare to promote” claims should be
dismissed as untimely becausaiPRliff did not file her complaint with DFEH within the
required time period. (Mot. at 9).

In order to meet the statute of lintitans, Plaintiff was required to file her

complaint with the DFEH no later than 20H&pending on her underlying assertions.

J

However, the DFEH received Plaintiff's colamt of discrimination on January 3, 201
(Complaint T 9; Ex A.) Therefore, Plaint#ftlaims based on failure to promote due to
gender discrimination are tinarred. Defendants’ mot for summary judgment is
granted as to these claims.

B. Evidenceof Discrimination

The Court next turns to Plaintiff'saim that she was wngfully terminated.

FEHA makes it unlawful “[flor aremployer, because of . . . gender . . . to discharge the

person from employment[.]” CaGov’t Code § 12940(a). Cafifnia courts have adopted
the three-stepcDonnell Douglas Corp. v. GreeAll U.S. 792, 802-04 (1973)
framework for assessing employment discrirtioraclaims based ogisparate treatment.
Guz v. Bechtel National, Inc, 24 Cal.4th 3835 (2000); Trop v. Sony Pictures Entm’t,
Inc., 29 Cal. Rptr. 3d 144, 152 (Cal. Ct. A@005). The method a Court employs when
applying the framework turns on whether aipliff seeks to prove her claim through
direct or indirect evidenc&nlow v. Salem-Keizer Yellow Cab Co.,.|r889 F.3d 802,
812 (9th Cir. 2004)t.owe v. City of Monrovig775 F.2d 998, 1009 (9th Cir. 1985).
When a plaintiff premises her disgrination claim on direct evidence, the
McDonnell Douglagramework does not applyrop, 29 Cal. Rptr. 3d at 152-53 (“The
United States Supreme Court has held . . . thatvitidonnell Douglagest is
inapplicable where the plaintipresents direct evidence of discrimination.’
Trans World Airlines, Inc. v. Thurstpd69 U.S. 111, 121 (1985)). Direct evidence is
“evidence, which, if believegyroves the fact of discrimit@y animus without inference

or presumption[.] Dominguez-Curry v. Nevada Transp. Deg24 F.3d 1027, 1038 (9th

(quoting

174
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Cir. 2005);Morgan v. Regents of Univ. of Gal05 Cal. Rptr. 2d 652, 664 (Cal. Ct. App.
2000). “[W]here a plaintiff offes direct evidence of discrimination that is believed by|the
trier of fact, the defendant can avoid liggionly by proving theplaintiff would have
been subjected to the same employmeuwtsion without reference to the unlawful
factor.” Trop, 29 Cal. Rptr. 3d at 15&Jorgan, 105 Cal. Rptr. 2d at 652. Direct evidence
of discrimination is difficult to discover, vith results in most claims being proved
circumstantially under thilcDonnell Douglasramework.Guz 24 Cal.4th at 354Frop,
29 Cal. Rptr. 3d at 152.
1. Direct Evidence

Plaintiff claims that her direct supéser, Patrick Touhey, told her that she

“needed to stop mothering [her] employeasliich she believedias a comment based

on her gender. (PIl. Dep. Bxat 42.) Plaintiff furthealleges that she believed Mr.

1%
Q.

Smith, her second level supervisor, did nohtnafemale SCM because she had appli
for multiple positions in his geographic area but was not hired for them. (Pl. Dep. Ex A &
47-48.) Smith was in the final interviewfoee Plaintiff secured the position in San
Diego, but Plaintiff stated she had neveers a vice president of operations in an
interview before.Ifl.) The interview occurred after sheard herself referred to as “that
central female manager, that gmhnager from the central areald.j

Defendants argue that Touhey’s “isothmmment made by a non-decision maker
Is insufficient to prove actionable discrimaition.” (Mot. at 10). Defendants further
contend that Plaintiff has not presenteg direct evidence of gender discrimination
because she cannot point to any negatmments by Smith that demonstrate
discriminatory animus toward women. (Mat 10). In addition, Smith was in the
interview for the SCM job in San Diego, wh she obtained. Despite her complaints,
Defendants note that Plaintifever made a discriminati@omplaint to XPO during her
employment.id.)

While stray remarks of non-decision mekenay be probative, they “do not
constitute ‘direct evidence’ afiscriminatory animus.’Reid v. Google50 Cal.4' 512,

7
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541-542 (2010). However, a stregmark, when combed with other evidnce of pretext
may create a cumulative efft that is sufficient to defeat summary judgmddt.It is
undisputed that Mr. Touhey was Plaintiff'se&tit supervisor, but he was not involved i
the investigation or decision to termin&gr employment. This single comment is
insufficient on its own to demonstrateebt evidence of gender discriminatiéteid,50
Cal.4" at 541-542.

With regard to Plaintiff's claims against Mr. Smith, she has presented no dire

evidence that he had discriminatory anintmsard Plaintiff or other female employees|

Instead, Mr. Smith was present at Plaintiffiserview for the San Diego SCM position,
spot she ultimately secured. “[A]n erapér's initial willingness to hire the employee-
plaintiff is strong evidence that the employenot biased against the protected class
which the employee belongsCoghlan v. American Seafoods, Co. L.4Q3 F.3d 1090,
1096 (9th Cir. 2005). For the foregoing reas, Plaintiff has not produced direct

evidence of discrimination, therefore, Plafrmust establish discrimination through th

McDonnell-Douglasurden-shifting framework.

2. McDonnell Douglagest

UnderMcDonnell Douglaghe plaintiff must first estdish a prima facie case of
discrimination.Guz 24 Cal.4 at 354;see also Sako v. Wells Fargo Bank, NMo. 14-
cv-1034-GPC-JMA, 2015 WBE022307, at *8 (S.D. GaAug. 21, 2015).

To establish @rima faciecase of discrimination under FEHA, a plaintiff must
show that'(1) [s]he is a member & protected class; (2) [s]he was qualified for her
position; (3) [s]he experienceh adverse employment action; and (4) similarly situat
individuals outside [her] protected clagsre treated more favorably, or other
circumstances surrounding the adverse employa&idn give rise to an inference of
discrimination.” Fonseca v. Sysco Foodr$& of Arizona, In¢.374 F.3d 840, 847 (9th
Cir. 2004). The requirements of thema faciecase are "minimal.'St. Mary's Honor
Ctr. v. Hicks 509 U.S. 502, 505 (1993)ragon v. Rep. Silver State Disposal |92
F.3d 654, 659 (9th Cir. 2002).
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Once a plaintiff makes jarima facieshowing, the burden shifts to the defendan
offer a legitimate, nondiscriminatory, reasfor the adverse employment action.
Fonseca374 F.3d at 849yicDonnell Douglas411 U.S. at 802. If the defendant meet
this burden, the plaintiff must show tlugh “substantial responsive evidence” that the
employer’s reason is untrue or pretext for disanation, and that there is a genuine is
of material fact as to whether defendamireffered justification is pre-textuaFonseca
374 F.3d at 849yicDonnell Douglastll U.S. at 804.

The parties agree that Plaintiff is a memnbf a protected class because she is :
woman, and she suffered adverse employment actisshen she was terminated.
Therefore, Plaintiff has met the first and threquirements to show a prima facie case
discrimination.

As to the second element, Defendants atbaePlaintiff was terminated due to
unsatisfactory job performance and a lossasffidence in her leadership by her team.
(Motion at 5, 11). During the investigayointerviews, Defendants point out that
employees stated they respected Plaifdifher hard work, butelt she was a micro-
manager who often institutelisciplinary action when it weanot warranted. (Mairena
Decl.,T 9; Ex E March 18, 20IE-mail Visit Recap.) Defendd#s contend that employe
further felt that they were “walking orggshells” around Plaintiff, that she often broke
down emotionally, and was harsh with herbad communication, making it difficult to
speak openly about issues. (Mairena DgEB; Ex. G Smith Investigation Summary).
According to Defendants, a supervisor cbpérform well based on metrics but still fai
in terms of leadership. (Mot. at 11).

Plaintiff counters that over the course of her ten-year emmaymith Defendant
XPO and its predecessor she had four @uigrLeader Awards, had good reviews ang
never had a disciplinary Letter of Instructi(LOI). (Oppo. at 2; Pl. Dep. at 53). In

addition, Plaintiff was awarded a bonus two webkfore her termini@n, and her direct

3:18-cv-2743-L-MDD
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supervisor, Mr. Touhey, indicatesthe was performing well at her j8Ex A. PIl. Dep., at
53-54; Touhey Declaration 11 6-7).
She stated:

| was the 35th most profitable service center in the United States, had just
been given a $26,000 bonus for beingyeod. | had received a KEIP award.
| had received four QLA’s. | had besent on several sgions - - we call
them missions — by the VP of HR, Brudess, just the year before that to

go in and do an engagement survegduse my engagement had been so
high in the past. And | was known @ manager #t engaged her
employees.

Let’'s see. | had the second highesiagement score when we did a
Connexus score in 2010 at my facilityvas featured in a Forbes magazine
in 2013. | had nothing but accolades in fily. | had a few minor discipline
issues from like 2011. But | was — | wasiiged. | was very praised as an
employee. And then all of a sudden...

(Pl. Dep. Ex. A at 53-54).

Mr. Touhey confirmed Plaintiff's self -ported success, stating that “she had g«

performance,” had “good work rews,” and he never issuedrtzeLetter of Instruction.

2 Defendants object to Touhey’s observatitre Plaintiff had good performance, goo(
work reviews, and wasever issued a Letter of Insttian as irrelevant. (Defendants’
Objections to Evidence at 2Y.he Court finds Touhey’s statements relevant to the iss
of Plaintiff's job performance and theregooverrules the objections. Defendants alsg
object to Touhey’s statement that Plainttfok her job seriouslgnd with passion for
lack of foundation, lack of personal knowledgpeculation, relevecy and hearsay.ld.
at 2-3).

As Plaintiff's direct supervisor Touhéwad personal knowledge of Plaintiff's wor

demeanor, habits, and ethics. At the outsdti®Declaration, Touhey stated he has
personal knowledge of the facts set forth in the declaration, and he described his
responsibilities working for XPO fronude 2009 to June 2018, which included
operations, sales, servicefedgt, maintenancera human resources for the geographid
territory that included most of Southern Calif@. (Touhey Dec. 1 1, 4). According
Defendants’ objections are overruled as to this statement for purposes of this sumi
judgment motion.
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(Touhey Decl. 6.) Touhey further stated tR&intiff “took her job seriously and with
passion,” enforcing comparpolicy which “included taking steps to discipline
employees, and drafting Letters of Instrantto employees who were in need of
corrective action.” Ifl. at 7). In light of the fact thdhe service centavas profitable and
Plaintiff had just received a bonus, she eols that her termination was due to her
gender. (Ex. A, Pl. Dep., at 53).

There is sufficient evidence the record for the Court to infer that Plaintiff was
gualified and competently perfoing her job. Plaintiff was recognized as successfully
managing a lucrative facility and appg#o have also excelled at employee

“engagement,” with employeesaing they respected Plaintiff for her “hard work.” (M

Ex G). Defendants take issue with Plaintif§slf-reported job excellence, however, her

immediate supervisor confirmed her overatt@ssful job performance, and her awarg
and bonus are quantifiable. Defendants furti@m that a manager could produce go
“metrics” but not be a good leader, whichaitiff acknowledgeshut her “engagement”
expertise suggests she was exceptiahbbth. (Pl. Dep. Ex. A at 54).

The employees who were asked to be pftthe investigation reported feeling th
they were disciplined without having a chance to discuss the issues, and that they
every day they might get disciplined arefil. (Mot. Ex. B). The summary emails from
Mairena and Lenahan after they conductedriiestigation note that the disciplined
employees felt that Plaintiff should have spoken to them first before issuing discipli
(Mot. Ex B, C, E, F). Themployees who took part in the March 17, 2017, Round T3
claimed that they were getting written up fevery little thing,” trey felt “stressed,
overworked, and missing a work-life balaneeid that “[t]hey &el they have short

tempers and get upset with managenaemt to being tired.” (Mot. Ex. D).

While Plaintiff was criticized for issuindiscipline without warning, the evidence

raises a question as to whether this was lintbedlaintiff and her management style, ¢
if this was the company policy. Phil Benngiongtime employee, stated that “ever si

the XPO takeover nothing has changed fergbod....every day weome in and can
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expect to get written up.” (MoEx. C). Moreover, Plairffidid not have a chance to
modify her method of disciplining employelescause she only learned of the complai
when documents were produced by Defendant for purposes of the litigation. (Pl. O
A at 17-19). When Plaintiff asked who did tineestigation and if they could quantify t
poor performance, she was told thewld not. (Pl. Dep. Ex A at 24-25).

Plaintiff's awards and accolades, alonghvwher employee engagement success
in sharp contrast to the complaints of theciplined employees. Drawing all inference
from the underlying facts in the light mdavorable to the nonmoving party, Plaintiff h
produced sufficient evidence taise a genuine issue of teaal fact regarding her
performance to satisfy the second elemenhefprima facie case for purposes of
summary judgmenBee Matsushitad75 U.S. at 587.

In order to meet the final element gb@ma facie case, Plaintiff must show that
similarly situated individuals outside her proted class were treated more favorably,
that other circumstances surrounding her teation give rise to an inference of
discrimination. Fonseca 374 F.3d at 847.

Plaintiff contends that mal8CM'’s were treated diffently than she was because
reports and complaints of unionization offdayees occurred in other locations but th
SCM'’s were not terminatet{Oppo. at 12; Plt. Dep., 338, 39-41, 53; Touhey Decl.
17). Touhey stated that employees at XPO Santa Fe, Springs [sic] petitioned to hal

3 Defendants object to Touhey’s testimargncerning other XPO facilities and the
actions taken subsequent to union actieitgurring at those facilities arguing that
Touhey did not lay a sufficient foundation tdaddish where he learned the informatio
that he lacks personal knowledge about3ds employment history, and that the
information is hearsay because learned it from Plaintiff(Def. Objections to PI.
Evidence at 6-8).

Touhey states he has personal knowledgbefacts set forth in the declaration
due to his management positi@nXPO. (Touhey Dec. 11 1, 4n light of Touhey’s

extensive areas of responsibility for the gegdpic area in whickthe XPO centers where

union activity occurred, the Court overrulBsefendants’ objections and admits the
testimony for purposes ofeémotion for summary judgment.
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union vote, XPO was able to defeat théonractivity, and the SK Mark Logan was not
terminated from his job. (Touhey Decl.1¥/(a)). Similarlyat XPO San Fernando
Valley, California, the employees petitiontdhave a union vote, XPO defeated the
union activity, and Todd Williams, the SCMas not terminated from his jobd(at
17(c)). At XPO Downtown Los Angele€alifornia, the employees successfully
petitioned to have a union vote, the facilitgs unionized, and tH&CM Paul Styers, wa
not terminated from his job but instead recdiagpromotion to the facility in Portland,
Oregon. [d. at 1 17(b)). At th&XPO Bakersfield, California, the employees petitione

for a union vote, the vote was defeatat the SCM David Cotter was demoted but n

terminated from his job.Id. at § 17(d)). However, arwr female SCM, Nicole Woods

was terminated after her facility had a unioney@tccording to Plaintiff. (Pl. Dep. Ex. A
at 38).

Defendants argue first that union activitts nothing to do with gender and the
allegations contradict her chas that she was terminated doéher gender. (Motion at
12). Defendants next contends that PIidid not know the employment history of th
male SCM’s, “including being unaware of thpersonnel files, corrective actions, or p
history,” therefore she cannoigaie that they are adequatamparators. (Motion at 12;
Pl. Dep., Ex A, 39-41; 58; 61). Moreover, fBadants claim that under the “same acto
principle, there is a strong inference that the employer was not biased against the
protected class, noting that Mr. Smith iniewed and hired Plaiiff, then made the
decision to terminate her during a two-yeare span. (Oppo. at 12; Pl. Dep., Ex. A,
32:5-8; Mairena Decl., T 10).

Plaintiff has produced sufficient evidenceréise an inference that male SCM’s
other facilities in the region we not terminated after union activity occurred at their
facilities. In contrast, anothéemale SCM, Nicole Woods, was reportedly terminated
after the employees at her facility hadraon vote. Although Defendants argue that
other SCM'’s are not appropriate comparatbecause Plaintiff does not know their

individual employment histories, Plaintiff did not have access to that confidential
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information. On the other hand, SCM’ssathilarly ranked faidities would likely have

similar levels of skill and experience. Viawg the evidence in the light most favorable|to

Plaintiff, she has raised a genuine issue denma fact as to whether similarly situated
males were treatedftBrently, giving rise to amference of discriminatiorSeeFonseca

374 F.3d at 847. Therefore, Plaintiff has ninet last element of a prima facie case.

Because Plaintiff has demonstrated a priatée case of discrimination, the burden

shifts to the Defendants to offer a legitimate, nondiscriminatory, reason for the adv
employment actionFonseca 374 F.3d at 84%icDonnell Douglas411 U.S. 792, 802
(1973). Defendants have produced evideheg Plaintiff was terminated because she
lost the confidence of heram and failed in her leaderplduties which constitutes a

legitimate, nondiscriminatoryeason for her termination.

erse

The burden shifts back to Plaintiff wineust show through “substantial responsive

evidence” that the employer’s reason is uatou pretext for discrimination, and that
there is a genuine issue of maéfact as to whether dafdant’s proffered justification
is pre-textual.Fonseca374 F.3d at 84icDonnell Douglagt1ll U.S. at 804]A]

plaintiff can prove pretext either ‘(1) ineitly, by showing that themployer's proffered

explanation is ‘unworthy of credence’ becaiiss internally inconsistent or otherwise
not believable, or (2) directly, by showjithat unlawful discrimination more likely

motivated the employer.Fonseca374 F.3d at 849.

Defendants argue that Plaintiff cannobsut any specific substantial responsive

—

evidence establishing that XP&motives were pretextual. First, Defendants contend the

information and findings relied upon by the dgan-makers were more than sufficient

support Plaintiff's termination. (Mot. at 145econd, Plaintiff cannot show that the true

reason for her terminatiomas her gender, relying gnbn a single remark by a non-
decision-maker that she wasdthering” her employees.ld{ at 20) Defendants conten
that there is simply no evidea that the decision makersneanotived by discriminatory,

animus. [d. at 21).
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The evidence supporting Plaintiff's prima fadase is sufficiently robust to raise
genuine issue of material fact as to thethrof Defendants’ proffered nondiscriminator?

reason, that Plaintiff's leadership was feetive, in light of numerous leadership

accolades and her “emgament” expertisé&seeChuang v. Univ. of California Davis, Bd|

of Trs, 225 F.3d 1115, 1127 (9th Cir.2000) (“[A] despte treatment plaintiff can surviy
summary judgment without producing aeyidence of discrimination beyond that
constituting his prima facie case, if that eande raises a genuirssue of material fact
regarding the truth of the employer's fbeoed reasons.”) Moreover, review of the
management team emails summarizing the investigatory meetings reveals widesp
discontent with short staffingther management personnel, and concerns about frei
handling. The management team’s mainaern appeared to be that complaining
employees would look to union for hedpd influence other employees, which XPO
feared. (Mot. Ex. G). Mr. Smith stated “I amnzerned that if things continue with this
type of leadership we will give these few@oyees the platform tmake their case that
they need outside help becausehings haven't improved.”1d.) Although Plaintiff's
management style was described as helagded, she had a long and distinguished
career prior to XPO'’s takeovanaking Defendant’s profferagasons for her terminatid
unworthy of credencd-onseca374 F.3d at 849. Defenakds motion for summary
adjudication of Plaintiff’'s employment discrimination claindesnied.

C. Failure to Prevent Discrimination or Retaliation

Under FEHA, it is an unlawful employment practice “for an employer ... to fai
take all reasonable steps necessapréwent discrimination and harassment from
occurring” in the workplace. Cal. Govto@e § 12940(k). To prevail on a claim for
failure to prevent discriminain or retaliation, a plaintiff must establish that: 1) she w
an employee of defendant; 2) she was subjdctedscrimination or retaliation; 3) the
defendant failed to take all reasonable stegsevent discrimination or retaliation; 4)
employee was harmed; and 5) this failuresealthe plaintiff to suffer injury, damage,

loss, or harm. California Civiury Instructions (CACI) § 2527.
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Plaintiff claims that Defendant failed to take all reasonable steps to prevent
discrimination, harassment argtaliation, and failed to take immediate corrective act
to remedy the discrimination. (Complaintfe45). Defendant counters that Plaintiff's

gender discrimination and retdl@n claims fail, therefore, méfailure to prevent” claim

must also fail. (Mot. at 17). In additioDefendant argues that XPO had sound polici¢

with respect to discrimination and retaliation, and Plaintiff received training in these
policies. (d.)

As indicated above, Plaintiff has raisedemuine issue of material fact as to
whether she was subjected to gender discrimnatherefore, her claim of failure to
prevent employment discrimination also sues summary adjudication. Plaintiff does
not, however, sufficiently plead her claim fotaigation, as noted below. Accordingly,
the Court denies Defendant’s motion for summedjudication as to Plaintiff's claim of
failure to prevent discrimination, and grants Defendant’s motion for summary
adjudication as to Plaintiff’'s claim ddilure to prevent retaliation.

D. Retaliation

The Court addresses Plaintiff's retaliationinl despite the fachat dismissal of
this claim would be warranted on the bakat she has not nesnded to Defendants’
attack on these claims. Fed. R. Civ. Proeb6fEHA makes it unlawful for an employse
“to discharge, expel, or otheise discriminate against any person because the persag
opposed any practices forbidden under piaig or because the person has filed a
complaint, testified, or assisted in anpg@eeding under this pdrCal. Gov't Code §
12940(h) (emphasis added). A prima &case of retaliation under FEHA can be
established by the Plaintiff by showing: €he engaged in a protected activity; (2) hel
employer subjected her to an adverse empéraction; and (3) there is a causal link
between the twoSee Morgan v. Regents of Californi®5 Cal. Rptr.2d 652, 666
(2000). “Protected activity includes the filio§a charge or a complaint, or providing
testimony regarding an emplaigalleged unlawful practiceas well as engaging in

other activity intended to ‘oppose[ | @mployer's discriminatory practices™ under 42
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U.S.C. § 2000e-3Jd Raad v. Fairbanks Nortlstar Borough School Dist323 F.3d
1185, 1197 (9th Cir. 2003). A plaintiff must keaa showing sufficient to allow a court
infer that the defendant knew plafhiengaged in protected activityd.

TheMcDonnell Douglaurden shifting framewor&pplies to FEHA retaliation
claims. Lawler v. Montlanc N. Am., LLLGZ04 F.3d 1235, 1243 (9th Cir. 2013ganowitz
v. L'Oreal USA, Ing 36 Cal. 4th 1028, 1042 (2005). If a plaintiff establishes a prime
facie case of retaliation, théime burden shifts back to defendant to proffer a legitimat
non-retaliatory reasons for the adverse employment adteomowitz 36 Cal.4th at 1042
If the defendant offers a legitimate reasonthe adverse employment action, the burg

shifts back to the plaintiff tprove intentional retaliatiord.

=

€,

en

Defendant argues that Plaintiff cannot d&rsirate a prima facie case of retaliation

because she did not engage in protectediggtand never complained to anyone at X

PO

about gender discrimination or rigtion. (Mot. at 15). In response, Plaintiff argues that

she engaged in protected activity by reportmyer supervisor that she had disciplines
four male employees, who then madenptaints “because a female manager was
disciplining them,” and talked about union adtiv (Oppp. at 18). Plaintiff contends th
the complaints from those four men resdlte the investigation which led to her
termination. (Oppo. at 18).

Plaintiff has not produced sufficient evidence to show she engaged in protec
activity such as filing a complaint eimployment discrimination, or challenging
discriminatory practices of XPO. Plaintiff stgtthat she did not file any discrimination
complaint because she “would have been firadd that “if [she] stirred the kettle, the
squeaky wheel, you know, | just felt like | wdube terminated. They would look for a
way to terminate me.” (PDep. Ex. A at 60-62). Givethe length and breadth of
Plaintiff's employment at XPO, and the gesleculture of the company, Plaintiff's
concerns appear justified. However,faiing to file a complaint of gender
discrimination, she did not put XPO on reatiabout her gender discrimination concer

therefore any action they took could not have been in retaliation for her engaging if
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protected activity.Raad 323 F.3d at 1197. Plaintiff fails toeet the first element of a
prima facie case of retaliation, therefattee Court grants Defendant’s motion for
summary adjudication of claim three for retaliation.

E.  Wrongful Termination in Violation of Public Policy

“A common law claim for wrongful termation in violation of public policy
requires a showing that there has begiokation of a fundamental public policy
embodied in a statute.Merrick v. Hilton Worldwide, Ing 867 F.3d 1139, 1150{Tir.
2017)

Plaintiff alleges wrongful termination wiolation of public policy under Californi
Government Code § 12920 clamgishe was treated differentlyan similarly situation
male counterparts in different regions. (Complaint at 64). Defendant argues that
claim is completely duplicative of Plaintif'gender discrimination and retaliation claif
therefore the claim fails because there is md@r either the gender discrimination o
retaliation claims. (Mot. at 17).

It is the stated public policy of Califomithat “it is necessary to protect and
safeguard the right and opportunity of@rsons to seek, obtain, and hold employme
without discrimination or abridgment on accooft . . gender.”Cal. Gov't. Code
812920. As stated above, Plaintiff has suffideraised a genuinessue of material fact
regarding her claim of gender discrimination because sitped sufficient evidence
for the Court to infer that she was performing her job satisfactorily and male SCM’g
treated differently. As a result, Plaintiff’sash of wrongful termination in violation of
public policy survives. Defendant’s motion for summary judgment is denied as to
Plaintiff’'s’ claim of wrongful termination.

F. Declaratory Relief

“Article Ill standing requires an injury tha actual or imminent, not conjectural
or hypothetical. In the context of injunctive rélithe plaintiff must demonstrate a real
immediate threat of an irreparable injurglark v. City of Lakewoqd259 F.3d 996,
1007 (9th Cir.2001) (citations and quotatimmarks omitted). “When a plaintiff seeks
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declaratory relief ... the ‘tefdr mootness ... is whetheraliacts alleged, under all the
circumstances, show that there is a sutigthcontroversy, bgeen parties having
adverse legal interests, offcient immediacy and reality twarrant the issuance of a
declaratory judgment.’Ctr. for Biological Diversity v. Lohn511 F.3d 960, 963 (9th
Cir.2007).

Plaintiff seeks a judicial determination of her rights and duties, including a
declaration that she experienced discrimorafind retaliation at XPO and an injunction
to stop discriminatory practices. (Compldiini7). Specifically, Plaintiff alleges that

she was discriminated and retaliaggrhinst due to her enforcement of
company policy. Furthermore, this riggéion was specifically related to the
exercise of her authority to enforcempany policy and howhat related to
male employees. Additionally, this urrdaned Plaintiff's position following
rumors of the employees looking to unionize.

(Id. at 1 76).

Plaintiff claims that Defendd was aware of anti-disenination laws but conducted a
flawed investigation process to subjectivelynigate a female SCM. (Oppo. at 20-21).

Defendant argues that Plaintiff's requestdeclaratory and injunctive relief must
be denied because she does not have standsagkothis form of relief now that she is
no longer an employee &#P0O. (Mot. at 18).

While it is not disputed that the parties have adverse legatatse Plaintiff has
not produced sufficient evidence for this Cdorfind that she is entitled to injunctive or
declaratory relief regarding discrimination anethliation related to her enforcement of
company policy. She is nomger employed by XPO, therefore there is no longer an
immediate threat dfreparable injuryClark, 259 F.3d at 1007. Defendant’s motion for
summary judgment is granted as to Plaintif@im for declaratory and injunctive relief.

G. Punitive Damages

Under California law, punitive damagase appropriate where a plaintiff

establishes by clear and convincing evidencettteatiefendant is guilty of (1) fraud, (2

~~—~
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oppression or (3) malice. C&iv.Code § 3294(a“[A] plaintiff may not recover
punitive damages unless the defendant astddintent or engaged in ‘despicable
conduct.”In re First Alliance Mortg. Co471 F.3d 977, 998 {oCir. 2006). “The
adjective ‘despicable’ connotes conduct thatassile, base, contemptible, miserable,
wretched or loathsome thiatwould be looked down upamnd despised by ordinary
decent people.Lackner v. North135 Cal.App.4th 1188,1210 (2006).

Defendant contends that Plaintiffnst entitled to punitive damages because nc¢
officer, director, or managing agent acted with malice, oppression, or fraud toward
Plaintiff. (Mot. at 19). Instead, Plaintiffas terminated after an investigation into
Plaintiff’'s management of her teamd.] Defendant claims that neither “Ms. Mairena
Ms. Lenahan, or Mr. Smith - the only potehti@anaging agents — acted with any inter
to harm Plaintiff,” but instead conductadnulti-level investigation in response to
complaints from Plaintiff's team. (Rep#t 19). Moreover, Defendant argues that
during Plaintiff's employment, XPO mdaained sound policies with respect to
discrimination.

Plaintiff counters that she is entitled tonitive damages becauthe investigation
process used flawed and biased opinioosfemployees who she had recently discip
to support the decision to terminate berployment. (Oppo. at 21). Ms. Lenahan
reportedly had issues working with stromgmen like Plaintiff, according to Mr.
Touhey. (Touhey Dec. 1 245p011. 21-22). In addition, Tiney stated that the proceg
by which employees were investigateeluently included small samplings of
subordinate employees, often with only complaining individuals, thereby leading to
incomplete investigations.Id| at 1 22, 23). Plaintiff aliges that Ms. Lenahan includet
the four complaining employees in her intigation, with few other employees to offer
their perspectives, which led to a biaseul flawed investigation supporting her
termination. She argues that XPO had klsalge of anti-discrirmation laws and yet
terminated her employment for discriminatory reasoia) i her view, only a jury can
assess whether her supesiacted with malice.ld. at 21-22).
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Although Plaintiff asserts that the intigaition was biased and unfair, she has n
produced sufficient evidence frowhich this Court can infehe supervisor team acted
with the required malicious intent in defiance of recognized gender discrimination
policies. In re First Alliance Mortg. Co471 F.3d at 998. DBDendant’s motion for
summary adjudication of Plaintiff's regst for punitive damages is therefgranted.

I1I. C ONCLUSION

For the foregoing reasons, Defendant's motion for summary judgment is: (1)
denied with respect to Plaintiff's gendesaimination claim; (2) granted in part and
denied in part as to Plaintiff’s failure pvevent claim; (3) granted as to Plaintiff's

retaliation claim; (4) denied as to Plaintiffisongful termination claim; (5) granted as

Plaintiff's declaratory relief claim; and (§yanted as to Plaintiff’'s punitive damages
request.
IT IS SO ORDERED.
Dated: November 30, 2020
HOnA. James Brenz/ §
United States District Judge
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