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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DARNELL BLACK, SR, Case No.:3:18cv-02837BAS-MSB
CDCR #AR6288
plaintiff,| ORDER: (1) DENYING SECOND

MOTION TO PROCEED IN FORMA

VS. PAUPERISASBARRED BY 28

U.S.C. § 1915(g); AND (2)

H. LE. Counselor: DISMISSING CIVIL ACTION

E. FRIJAS Counseloy WITHOUT PREJUDICE FOR

FAILURE TO PAY FILING FEE
Defendand.

l. Procedural History

On December 17, 201&laintiff Darnell Black, Sr., currently incarcerated
California State PriseArLos Angeles County (“LAC”), in Lancaster, California, g
proceeding pro se, filed thesvil rights action pursuant to 42 U.S.C. § 1983, together
amotion toproceedn formapauperis (“IFP”) pursuant to 28 U.S.C. 8§ 1915((5eeECF
Nos. 1, 2.)

In his originalcomplaint, Plaintiff clains two correctional counselors at Richarg
Donovan Correctional Facility (“RJD”), in San Diego, California, violated his Ei
Amendmaet rights during an annual classification committee hearing held at RJD o
14, 2017.Plaintiff contend Defendants mistakenly “label[ed] [him as] a[n] SNY” inm
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on a CDC Form 12& Classification Committee chrono, and that as a result, he s
from “psychological injuries,” “
SNY designation labels him as a “snitchSeg“Compl.; ECF No. 1 at 3, 7, 15, 121.)

Plaintiff doesnot further contend to have been actually threatened, attackettheowise

deep depression,” and nightmares because he bele

injured as a result of Defendants’ alleged erbmrt he seeks$400,000 in general an

punitive damages(ld. at 5.)

On January 25, 2019, the CodaniedPlaintiff's motion toproceed IFP as barre

by 28 U.S.C. § 1915(g) ardismissedheentire action without prejudice for failing to p
the civil filing fee and as frivolous pursuant to 28 U.S.C. § 1915A(b)8¢eHCF No. 5.)
The Court also certified that an IFP appeal from the Order would not be taken in gof
pursuant to 28 U.E. § 1915(a)(3). Id.) Despite the dismissaind certification Plaintiff
filed a First Amended Complaint (“FAC”) and a second Motion to Proceed B4tECF
Nos. 9, 11.)

1. Second Motion to Proceed I FP

A. Standard of Review

“All persons, not just prisoners, may seek IFP statvgbre v. Maricopa @Gty.

Sheriff's Office 657 F.3d 890, 892 (9th Cir. 201 Brisoners like Plaintiff, however, “fa¢

an additional hurdle.”ld. In addition to requiring prisoners to “pay the full amount ¢
filing fee,” in “monthly installments” or “increments” as provided by 28 U.§
§ 1915(a)(3)(b)Bruce v. Samueld36 S. Ct. 627, 629 (2018)illiams v. Paramp775
F.3d 1182, 1185 (9th Cir. 2015), the Prison Litigation Reform Act (“PLRAvigaded
section 1915 to preclude the privilege to proceed IFP:

if [a] prisoner has, on 3 or more prior occasions, while
incarcerated or detained in any facility, brougint actionor
appealin a court of the United States that was dismissed on the
grounds thatt is frivolous, malicious, or fails to state a claim
upon which relief can be granted, unless the prisoner is under
imminent danger of serious physical injury.

28 U.S.C. § 1915(g). “This subdivision is commonly known as the ‘three st
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provision.” Andrews v. King398 F.3dl113, 1116 n.1 (9th Cir. 2005).

“Pursuant to 8 1915(g), a prisoner with three strikes or more cannot procee
Id.; see also Andrews v. Cervante®®3 F.3d 1047, 1052 (9th Cir. 2007) (hereg
“Cervantey) (under the PLRA, [p]risoners who have repeatedly brought unsucce
suits may entirely be barred from IFP status under the three strikes rule”). The olojg
the PLRA is to further “the congressional goal of reducing frivolous prisonerttilingen
federal court."Tierney v. Kupersl28 F.3d 1310, 1312 (9th Cir997).

“Strikes are prior cases or appeals, brought while the plaintiff was a prigdmen,
were dismissed on the ground that they were frivolous, malicious, or failed to stateg’a
Andrews 398 F.3dat 1116 n.1 (internal quotations omitted), “even if the district @
styles such dismissal as a denial of the prisoner’s application to file the action \
prepayment of the full filing fee.'O’Neal v. Price 531 FE3d 1146, 1153 (9th Cir. 2008
seealso ElShaddai v. Zamora833 F.3d 10361042 (9th Cir. 2016) (noting that whg
court “review[s] a dismissal to determine whether it counts as a strike, the style
dismissal or the procedural posture is immaterial. Instead, the central questicathsr
the dismissal ‘rang the PLRA bells of frivolous, malicious, or failure to state a cle
(quotingBlakely v. Wards738 F.3d 607, 615 (4th Cir. 2013)).

Oncea prisoner has accumulated three strikes, Ipealsibited by section 1915(g
from pursiing any other IFRivil action or appeah federal court unless he alleges h
facing “imminent danger of serious physical injur28 U.S.C. 81915(g)

B. Discussion

The Court hagarefullyreviewedPlaintiff's FAC to determine whether dontairs
any “plausible allegations” to suggest he “faced ‘imminent danger of serious pk
injury’ at the time of filing.” Cervantes493 F.3d at 105(juoting 28 U.S.C. 8915(g)).

The“imminent danger” exception cannot be triggered solely by complairgast
harm. See Cervanted493 F.3d at 10556lding ‘the exception applies if the danger exis
at the time the prisoner filed the complaintnstead, to meet the “imminent dang
requirement, the “threat or prison condition [must be] real and pat&iirCiarpaglini v.
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Saini 352 F.3d 328, 330 (7th Cir. 2003) (citation omitted), and the allegations must b
“specific or credible.”Kinnell v. Graves 265 F.3d 1125, 1128 (10th Cir. 2001).

Conclusory oispeculative allegations of imminent danges insufficient.Cervantes493

F.3dat 1057n.11;see also Moten v. Sqddo. 217CV0068JAMACP, 2018 WL 571939,

at *3 (E.D. Cal. Jan. 26, 2018)nding claims thataguard“labeled [plaintiffla snitchrat”
and therebyexposed[him] to emotional, or physical harm from other prisonefiset

more than a yearfter the alleged inciderfailed to satisfy § 1915(g)’s exception for

“imminent” or “proximate danger”Jappeal dismissedNo. 1816018, 2018 WL 6334995
(9th Cir. July 19, 2018and report and reemmendation adoptetllo. 1#CV-0068JAM-
ACP, 2018 WL 5883933 (E.D. Cal. Nov. 9, 2018).

Plaintiff seeks to sue two correctional counselors at RID based on claims that th

D

labelled him as a “SNY” inmate on July 14, 201%e€'FAC,” ECF No. 9 at 3.) As h

did in his original complaint, Plaintiff broadly claims he suffers from “psychological

damage,” but he does not include any further factual allegations to plausiblyreidve|

has been physically harmed or faced any immediate danger at LAC where beehas

housed at least since December 17, 2018 (the date offiding) result of the Defendanis

alleged July 2017 classification committee error at RJ[Plaintiffs’ conclusory and

—

speculative claims of harm are insufficient. Plaintiff fails to makéaasible allegatiof
that he faced imminent danger at the time he filed his complaint or FAC.
The Court now turns to Plaintiff's prior strikedVhile Defendantgypically carry

the burderto show that a prisoner is nentitled to proceed IFP, “in some instances,| the

district court docket may be sufficient to show that a prior dismissal satisfiestabten
on the criteria under § 1915(g) and therefore counts as a stkedtews 398 F.3d af
1119-20. That is the cee here.The Court inds, based oa review of its own docketnd

! Plaintiff alleges constitutional violations arising from the time he was incarcerated at RID inQlifly| 2

(SeeFAC at 1, 3 However, at the timPBlaintiff initially filed this action, and as of the date he filed |his
FAC, he has been housed at LACSe¢Compl. at 1, FAC at 1.) It is not clear when Plaintiff was

transferred from RJD but it was prior to the filing of this action.

4
3:18¢cv-02837#BAS-MSB




O© 00 N oo o b W N B

N NN NN DNNDNNDNRERRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 00D O NN RO

other courtproceedings available on PACERat Plaintiff Darnell Black, Sr., identifie
as CDCR #AP5288 has hadmore than threerior prisoner civil actions or appesé
dismissed on thgrounds that they were frivolous, malicious, or failed to state a claim
which relief may be granted.

They are:

1) Black v. Nederutiet al, No. 2:17cv-00135CKD (E.D. Cal.,March

16, 2017 Ordergranting IFP andlismissing Complaintor failing to state a
claimpursuant to 28 U.S.C. 8§ 1913ECF No. 11; (E.D. Cal. May 2, 2017
Order of dismissal for failure to amefiCF No. 13 (strike one)}

2) Black v. DavidsonNo. 2:17%cv-02637#RGK-RAO (C.D. Cal., West.
Div., May 26, 2017 and May 31, 201Recommendation an@rderdenying

IFP and dismissing case as “frivolous, malicious, or [for] fail[ing] to state a
claim upon which relief may be granted.” [ECF NoJ (skrike two);

3) Black v. TiggBrown No. 2:17-cv-04893RGK-RAO (C.D. Cal,
West. Div.,Sept 21, 2017 and Sep27, 201§ Recommendation and Order
denying IFP and dismissing case as “frivolous, malicious, or [for] fail[ing] to
state a claim upon which relief may be granted.” [ECF No. 11] (strike three);

4) Black v. RiosNo. 2:18cv-03769RGK-RAO (C.D. Cal., West. Div.,

May 30, 2018 Recommendation and Order denylfé and dismissing case
as “frivolous, malicious, or [for] fail[ing] to state a claim upon whicheteli
may be granted.” [ECF No. 7] (strike four);

5) Black v Rios No. 2:18cv-08376RGK-RAO (C.D. Cal., West. Div.,
Oct 2, 2018 and Oct3, 201§ RecommendatioOrder denying IFP and
dismissing case as “frivolous, malicious, or [for] fail[ing] to state a claim upon
which relief may be granted.” [ECF No] &strike five);

2 A courtmay takgudicial notice of its own recordsgeMolus v. SwayNo. 3:05-cv-00452-MMA -WMc,

2009 WL 160937, *2 (S.DCal. Jan. 22, 20Q4citing United States v. Author Sery804 F.2d 1520, 152
(9th Cir.1986)),and“‘may take notice of proceedings in other courts, both within and without the fe
judicial system, if those proceedings have a direletion to matters at issueBias v. Moynihan508

F.3d 1212, 1225 (9th Cir. 2007) (quotiBgnnett v. Medtronic, Inc285 F.3d801, 803 n.2 (9th Cir.

2002)).
3 See Harris v. Mangun863 F.3d 1133, 1143 (9th Cir. 2017) (“A prisoner may not avoid incurring s
simply by declining to take advantage of [an] opportunity to amend.”).
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6) Blackv. Kitchen, et gINo. 3:18cv-0254:DMS-AGS (S.D. Cal. Nov.
6, 2019 Order Dismissing Civil Action as frivolousursuant to 28 U.S.C.
8 1915A(b)(1) [ECF No. 3] (strike six); and

7) Black v. Golette et al, No. 2:18-cv-0837#RGK-RAO (CD. Cal.,
West. Div., Nov. 26, 2018 andNov. 27, 2018 Recommendation Order
denying IFP and dismissing case as “frivolous, malicious, or [for] fail[ing] to
state a claim upon which relief may be granted.” [ECF Np(stfike seven}.
Accordingly, because Plaintiff has, while incarcerated, accumulated more tha
“strikes” pursuant to § 1915(g), and he fails to make a “plausible allegation” that He
imminent danger of serious physical injury at the time he filsdComplainor FAC, he
IS not entitled to the privilege of proceeding IFP in sl action. See Cervantegl93
F.3d at 1055Rodriguezv. Cook 169 F.3d 11761180 (9th Cir. 1999) (finding that 2
U.S.C. 81915(g) “does not prevent all prisoners from accessing the courts; i

precludes prisoners with a history of abusing the legal system from continuing to &

while enjoying IFP status”gee also Franklin v. Murphy45 F.2d 1221, 1231 (9th Cj

1984) (“[CJourt permission to proceed IFP is itself a matter of privilege and not righ
[11.  Sua Sponte Screening pursuant to 28 U.S.C. § 1915A(b)

The Courtis also requiredo review complaints filed by anyone “incarcerated
detained in any facility who is accused of, sentenced for, or adjudicated delinquyg
violations of criminal law or the terms or conditions of parole, probaficetrial releasg
or diversionary program,” “as soon as practicable after docketing” agaidiess o

whether theprisoner prepays filingees or moves to proceed IFPSee28 U.S.C,

8 1915A(a), (c). Pursuant to this provision of the PLRA, the Couttstreview prisoner

4 The Court notes Plaintiff has previously been denied leave to proceed IFP pursuant td
U.S.C. 81915(qg) in this Court, and itthe Central District of California as welBeeBlack v. Renolds, ¢
al., No. 3:18cv-2259-CAB-RBM (S.D. Cal. Jan. 15, 2019) (ECF No; B)ack v. Le, et aJ No. 3:18cv-
2771GPGBLM (S.D. Cal. Jan. 16, 2018) (ECF No. BJack v. Mai, et al.No. 2:18cv-09817RGK-
RAO (C.D. Cal., West. Div., Nov. 30, 2018rder denying IFP as barréyg 28 U.S.C. 8915(g) [ECF
No. 4]; Black v. Tiggs Brown, et alNo. 2:18cv-09825RGK-RAO (C.D. Cal., West. Div., Nov. 3(
2018)Order denyng IFP as barred by 28 U.S.C. § 1915(g) [ECF No. 4].
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complaints which “seek[] redress from a governmental entity or officer or empdbyg
governmententity,” and dismiss those, or any portion of those, which are “frivolg
malicious, or fail[] to state a claim upon which relief may be granted,” or which

monetary relief from a defendant who is immun@8 U.S.C. 81915A(b)(1)»(2). “The

purposeof § 1915A is ‘to ensure that the targets of frivolous or malicious suits ne¢

bear the expense of respondingNordstrom v. Ryan762 F.3d 903, 920 n.1 (9th Cir.

2014) (quotingWheeler v. Wexford Health Sources, Jri89 F.3d 680, 681 (7th C
2012)).

Regardless of whether Plaintiff paid the full filing fee or was eligible to pebteP,
the Court’s preliminary review of hiSAC also shows his case is subject to sua sp
dismissal pursuant to 28 U.S.C1815A(b)(1) because it is duplicative of another ¢
rights Complaint he filed in the Southern District just ten days befeeeBlack v. Legt
al.., No. 318-cv-0277:GPGBLM (“Black I') (ECF No. 1)

A prisoner’s complaint is considered frivolous under 28 U.STRIBA(b)(1) if it
“merely repeats pending goreviouslylitigated claims.” Cato v. United State¥0 F.3d
1103, 1105 n.2 (9th Cir. 1995) (construing former 28 U.S.C. § 1915(d)) dn&ading
internal quotations omitted)n Black |, Plaintiff alleged, as he does in this case, RiHD
Counselors Le and Frijas, the same two officials named as Refeshere violated his
Eighth Amendment rights on July 14, 20by erroneously identifying him as an “SN}
inmate in a Classification Committee Chrorf@ompareCompl., ECF No. 1 in 18cv277
GPGBLM, with Compl.and FACin 18cv2837BAS-MSB.)

Because Rintiff previously sought to bringhe identical claims presented in 1
instant action against the sarpartiesin Black I, the Court mustalso dismiss this
duplicative and subsequently filed civil case pursuant to 28 U.SIG1%A(b)(1). See
Cato, 70 F.3d at 1105 n.3ee also Adams v. Cal. Dep’t of Health Ser87 F.3d 6384
688-89 (9th Cir. 2007) (“[I]n assessing whether the second action is duplicative wéth
we examine whether the causes of action and relief sought, as well agidseqrarivies
to the action, are the same@yerruled on other grounds by Taylor v. Sturgg83 U.S.

7
3:18cv-02837BAS-MSB

DUS,

'seek

bd NC

=

onte

vil

(”

he

ef




O© 00 N oo o b W N B

N NN NN DNNDNNDNRERRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 00D O NN RO

880, 904 (2008).
IV. Conclusion and Orders
For the reasons set forth above, the Court
1) DENIES Plaintiff's Motion to Proceed IFPEHCF No. 11) asbarred by 2§
U.S.C. § 1915(9);
2) DISMISSESthis civil action without prejudice based on Plaintiffalure to

pay the full statutory and administrative $400 civil filing fesguired by 28 U.S.C.

§ 1914(a) and as frivolous pursuant to 28 U.S§CL915ADb)(1);

3) CERTIFIESthat an IFP appeal from this Order would not be taken in
faith pursuant to 28 U.S.C. § 1915(a)(3); and

4)  DIRECTSthe Clerk of Court to close the file.

IT1SSO ORDERED.
DATED: June 3, 2019

/) 'I'L(-f"ff‘- q 1! a:.ﬂ?-f‘.-)ff_i%’- ,--1_;( )
Homn. Cynthia Bashant
United States District Judge

> Judge Curiel also denied Plaintiff leaeeproceed IFP pursuant to 28 U.S.C1$15(g). See Black,|
No. 3:18¢ev-02771GPGBLM (ECF No. 3).
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