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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SHANNON RILEY, Case No.: 3:18v-2911-JAHAHG

Plaintiff,| ORDER DENYING PLAINTIFF’S
MOTION FOR APPOINTMENT OF
COUNSEL

V.

VIZCARRA,

Defendant| [ECF No.43]

Before the Couris Plaintiff Shannon Riley’s (“Plaintiff”) Motion for Appointmen
of Counsel. ECF N&43. Plaintiff, proceeding pro se and in forma paupdilsd a civil

incarcerated at Richard J. Donovan Correctional Fa¢iiRyD”) in San Diego, Californii
ECF No.24. For the reasons set forth below, the C@ENI ES Plaintiff’s motion.
l. BACKGROUND

Plaintiff initiated this action by filing a complaint orePember 31, 2018, naming

Defendants RJD Correctional Officers Vizcarra, Alvarez, and Luna. ECF N

3:18¢v-2911JAH-AHG
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Defendants’ motion to dismiss the original Complaint was denied as moot after Plaintiff
filed his First Amended Complaint on July 1, 2019. ECF No0s$.1¥318. Defendants’
motion to dismiss the First Amended Complaint was graoteDecember 3, 2019. E(
No. 23. The Court dismissed certain claims and notified Hlaofithe defects of pleadir
as to the dismissed claims, granting leave to amdnédt 16.

Plaintiff filed his Second Amended Complaint, the operative pleading in this g
on January 13, 2020. ECF No. 24. Defendants moved to diglinitmms from the Secoi

Amended Complaint except the First and Eighth Amendment €lagainst Defendant

Vizcarra arising from a March 18, 2018 incidérfECF No. 28. Plaintiff opposed t
motion. ECF No. 32The Court dismissed all claims in Plaintiff’s Second Amended
Complaint,except the First and Eighth Amendment claims against Defendanarnvé
arising from the March 18, 2018 incident. ECF No. 37.

On July 2, 2020, Defendant filed an Answer to the surviving claims in Plaintiff’s
Second Amended Complaint. ECF No. 38. On July 7, 2020, the Gsued its Scheduli
Order regulating discovery and other pre-trial proceedings. ECF No. 39. PlaiediftHe

instant motion for appointment of counsel shortly thereafteduiy 13, 2020. ECF Np.

43. This Order follows.
[I. LEGAL STANDARD
There is no constitutional right to appointment of counseal civil case, unless

indigent litigants physical liberty is at stakassiter v. Dep ’t. of Soc. Servs., 452 U.S. 18

! Plaintiff alleges Defendant Vizcarra violated his Eighth Amendnnigits during i
March 18, 2018 incident in which he used excessive force, was dadigenalifferent tg
Plaintiff’s medical condition by handcuffing him with his hands behind his back, and
placed him in danger of assault by other inmates. ECF No.(-a4 {reiterated by EC
No. 24 at 16). Plaintiff alleged his First Amendment right etitipn for the redress

grievances was violated by Defendant Vizcarra because he took the Maf018 actior
in retaliation for a complaint Plaintiff filed about an earlieigent, and because Defend

Vizcarra falsely charged him with possession of alcohol idia&tan for that complaint.

Id.

3:18¢v-2911JAH-AHG

CF
19

ction,
nd

he

—

g9
p

AN

55

F
Df
1S

ant




O© 00 N oo o b W N B

N NN NN DNNNNRRRRRRR R R R
oo ~NI o 00 N0 N R O O 0O N o 00 DN NN RO

Case 3:18-cv-02911-JAH-AHG Document 47 Filed 07/28/20 PagelD.598 Page 3 of 10

25 (1981); see, e.g., United States v. Sardone, 94 F.3d 1238, (Bth Cir. 1996
(collecting cases to show that it is “well-established that there is generally no constitut

right to counsel in civil cases”). Additionally, there is no constitutional right to a col

appointed attorney in cases filed by inmates arising urigiéf.8.C. § 1983Storseth v.

Spellman, 654 F.2d 1349, 1353 (9th Cir. 198&E, e.g.Thornton v. Schwarzenegger, |
10cv1583-BTM-RBB, 2011 WL 90320, at *1 (S.D. Cal. Jan. 11, 2011).

Nevertheless, courts have discretion to request fegedsentation fofany person

unable to afford counsélSee 28 U.S.C. 8 1915(e)($ke also Terrell v. Brewer, 935 F|

1015, 1017 (9th Cir. 1991). Courts have required that digirdemonstrate they a

onal

urt-

2d

re

indigent and that they have made a reasonably diligent eff@ttwescounsel before they

are eligible for an appointed attorney. Bailey v. Lawford, 835 F. Sigi).552 (S.D. Cal.
1993) (extendig the “reasonably diligent effort” standard used in Bradshaw v. Zoologi¢

Socy of San Diego, 662 F.2d 1301, 1319 (9th Cir. 1981) to requestie pursuant to !
U.S.C. § 1915)see, e.g., Verble v. United States, No. 07cv0472 BEN-BLM, 200t
2156327, at *2 (S.D. Cal. May 22, 2008).

But even after a plaintiff satisfies the two initial requiremeritsxdigence and
diligent attempt to obtain counsel, “he is entitled to appointment of counsel only if he can

[also] show exceptional circumstances.” Bailey, 835 F. Supp. at 552 (citing Wilborn

Escalderon, 789 F.2d 1328, 1331 (9th Cir. 198Binding exceptional circumstang¢

entails “an evaluation of both the ‘likelithood of success on the merits and the ability of the
plaintiff to articulate s claims pro se in light of the complexity of the legs$ue

involved.” Neither of these issues is dispositive and both must be viewed together before

reaching a decision.” Terrell, 935 F.2d at 1017 (quoting Wilborn, 789 F.2d at1}38ee

also Palmer v. Valdez, 560 F.3d 965, 970 (9th Cir. 2009).
[11. DISCUSSION

First, the Court examines the threshold requirements that iRlanndigent anc
has made a reasonably diligent effort to secure coudseé, the Court acknowledg

Plaintiff’s indigence when it granted Plaintiff’s motion to proceecdhiforma pauperisECH
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No. 9 at 34. However, Plaintiff does not include any information in histion abou
whether he has attengatto secure counsel on his owRequiring that litigants “make a
reasonably diligent effort to secure counsel before asking tiré tooappoint counsel f
them . . . isnot [to] suggest that a plaintiff should be required toeeist the legal directo
before a court could appoint him an attorney. [H]Jowever, a p&rsiiligence in attemptir
to obtain a lawyer to assist him may properly be considerduelistrict court in assessi
the justness of the application for counselMoore v. RaughtNo. 07-03836-VBF-JPH
2014 WL 1795138at *7 (C.D. Cal. Mar. 17, 2014) (brackets in original) (quoting Ca

v. Sears, Roebuck & Co., 556 F.2d 1305, 1309 (5th Cir.) 19@re,“Plaintiff’s lack of

funds alone does not demonstrate that efforts to securesedon@cessarily would |
futile.” Vera v. GipsonNo. 13cv870-AWI-MJSPC, 2014 WL 807051at *5 (E.D. Cal
Feb. 28, 2014).

Though Plaintiff did not satisfy a threshold requirement, formleteness, the Col

will proceed to the next step of the analysis to determinethver Plaintiff can show

exceptional circumstances justifying court-appointed counseldayieing the likelihoog
of Plaintiff succeeding on the merits and &bility to proceed without counsel. See, ¢
Moore, 2014 WL 1795138at *4*8 (examining plaintiff’s likelihood of success on the
merits and ability to articulate his claims prosen though he did “not providg] evidenct
documenting any efforts he made to secure counsel before filingstaat motior);
Verble, 2008 WL 2156327, at *2 (examining whether pl#igkemonstrated exceptior
circumstances, while acknowledging tHeRIaintiff]’s request for appointment of cour
should be denied because he has failed to show that he madersatdy diligent effort {
secure counsg)

/Il

2 Plaintiff notes that he has “had to seek assistance from fellow prisoners, who appeare
have some knowledge of law[.]” ECF No. 43 at 5. HoweveRis statement alone does
show that Plaintiff diligently attemgtito secure counsel.

4
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A. Likelihood of Successon the Merits

“A plaintiff that provides no evidence ofsHikelihood for success at trial faite

satisfy the first factor of the [exceptional circumstances]tegirbert v. Gore, No.
14cv2911-BEN-NLS, 2016 WL 1399230, at *1 (S.D. Cal. Apr. 8, 20d@ye, Plaintiff

has not offered evidence iisimotion suggesting that he is likely to succeed on the $d

Additionally, there is little before the Court regarding the merits of Plaintiff’s case, other

than assertions in the operative compléaifhus, at this early stage of the casejen the

parties have not yet engaged in discovery and proffered evitletive Court in suppd

of their claims and defenses, the Court cannot find that Plamiilkiely to succeed on tf

merits. See Garcia v. Smith, No. 10cv1187-AJB-RBB, 2012 \\490a3, at *3 (S.D. Cal.

June 27, 2012) (denying motion for appointment of counseh ¢ough plaintiff ha
survived a motion to dismiss, because it was too early terrdete whether any

plaintiff’s claims would survive a motion for summary judgment); see, e.g., Arellano
Blahnik No. 16cv2412-CAB-RNB, 2018 WL 4599697, at *2 n.1 (S.D. Cal. SépR@18]
(denying motion for appointment of counsel because “[a]lthough plaintiffs [] claim

survived defendardg motion to dismiss, it is still too early to determine likelihood of

3 The Court notes that Plaintiff refers to Hiseritorious proceeding” (see ECF No. 4
at5), however, this statement on its own is not enoughoweghat he is likely to succe
on the merits.

4 That certain claims in Plaintiff’s amended complairdurvived the Court’s screening
process (ECF No.)9and Defendants’ motion to dismiss (ECF No. 37) does ng
demonstrate #it Plaintiff is likely to succeed at trial. McGinnis v. Rambi®. 15¢cv2812,

JLS-JLB, 2017 U.S. Dist. LEXIS 58507, at*/ (S.D. Cal. Apr. 17, 2017) (“The Rule

12(b)(6) standard tests not whether a plaintiff will ultimafaigvail on his alleged clai
but whether he is entitled to offer evidence to support hisnclfi Thus, the Couts
screening process and Defendamhotion to dismiss did not test the merits of Plain
claim but rather only whether Plaintiff adequately stated endlaat could potentially hay
merit.”) (internal citation omitted).

°> The Court issued its Scheduling Order regulating discovedy @her pre-tri
proceedings on July 7, 2020. ECF No. 39.
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success on the merity. Arellano v. Hodge, No. 14cv590-JLS-JLB, 2017 WL 1711@86,

*4 (S.D. Cal. May 3, 2017) (denying motion for appointment of ceuwhen discover
had recently begun after fourth amended complaint, becausetibevaarly to determin
whether any of plaintiff’s claims would succeed on the merits). Therefore, Plaintiff fails t
satisfy the first“exceptional circumstances” factor that would supportisi motion for
appointment of counsel.

B.  Ability to Articulate Claims Pro Se

As to the second factor, Plaintiff cites barriers to succegsticulating Iis claims
including: limited access to the law library, complex isgegsliring significant discover
and limited knowledge of the law. ECF No. 43 at3.1However, Plaintiff fails t¢

demonstrate an inability to represent himself beyond the ordinary burdensteneduny

incarcerated plaintiffs representing themselves pro se.

First, limited access to the law library and unfamiliarity witke tlaw are
circumstances common to most incarcerated plaintiffs and destablish exception
circumstances. See, e.gMood v. Housewright, 900 F.2d 1332, 1336 (9th Cir. 1990
(denying appointment of counsel where plaintiff complainedhbdiad limited access
law library and lacked a legal education); Fletcher v. Quin 18ov2156-GPC-NLS, 201
WL 840174, at * 3 (S.D. Cal. Feb. 13, 2018) (same); Galvan v. Fox, NoC/1®&L 798/
KIM (DB), 2017 WL 1353754, at *8 (E.D. Cal. Apr. 12, 2017) (““Circumstances common

to most prisoners, such as lack of legal education ancetinlgiw library access, do 1

establish exceptional circumstances that warrant a request for voluntatarassiof

counsel”). Plaintiff has not shown he faces barriers conducting legal redeayohnd thos
ordinarily experienced by pro se plaintiffs.

Specifically, Plaintiff raises the issue that the law library is raspbn as a result
COVID-19, due to staff shortages and state mandated sodiahclisg. ECF No. 43 at,

5. However, courts in this circuit have declined to findttthe COVID-19 pandem)

establishes exceptional circumstances. See,Ritts v. WashingtopNo. C18-526-RSL
MLP, 2020 WL 2850564at *1 (W.D. Wash. June 2, 2020) (denying motion

3:18¢v-2911JAH-AHG

Yy
e

D

y
D

al

10t
e

of
2

for




O© 00 N oo o b W N B

N NN NN DNNNNRRRRRRR R R R
oo ~NI o 00 N0 N R O O 0O N o 00 DN NN RO

Case 3:18-cv-02911-JAH-AHG Document 47 Filed 07/28/20 PagelD.602 Page 7 of 10

appointment of counsel because, “[a]lthough Plaintiff contends he is unable to acces
law library because of social distancing, this bare assertiomdogsstify the appointme
of counsel at this time, nor does the COVID-19 pandé&mi€.aultry v. Saechaad\No.
18cv1850KIM-AC-P, 2020 WL 2561596at *2 (E.D. Cal. May 19, 2020) (denyi

motion for appointment of counsel and explaining ttiefircumstances common to mq

exceptional circumstances supporting appointment of counsel.The impacts of th

COVID-19 health crisis on prison operations are also common to all prisgners

litigation and does not automatically qualify the issines case as complex. See Wilbg
789 F.2d at 1331; McGinnis, 2017 U.S. Dist. LEXIS 58507 7at8 (same); Miller v
LaMontagne, No. 10cv702-WQH-BGS, 2012 WL 1666735, at21(S.D. Cal. May 11
2012) (concluding that plaintiff argumentsthat this case will involve research 3
investigation are not based on the complexity of the legakss involved, but rather on

general difficulty of litigating pro $8; see also Rand v. Rowland, 113 F.3d 1520,

discovery, this is not the test for determining whether toiamprounsel) Peterson \
Anderson No. CV0921-GFSHE, 2009 WL 4506542, at *3 (D. Mont. Dec. 2, 2
(“Although Plaintiff contends he is not in a positionitigte this matter, pro se litigar
are rarely in a position to research and investigate facts easily. This akmeat deem
case compleX); cf. Eusse v. VitelaNo. 13cv916-BEN-NLS, 2015 WL 4404865, at
(S.D. Cal. July 16, 2015) (“Plaintiff asks the Court to appoint counsel because his
requires discovery, he is currently incarcerated and is unable tdigateshe facts, ar
he has limited access to the library. [] However, the need fooudisg or difficultieg
developing the factual record do not constitute the typsxdeptional circumstancy
required for appointment of coung®l. It is true that courts have recognized

incarcerated, pro sktigants would potentially be “better served with the assistance of
counsel.” Eusse, 2015 WL 4404865, at *2 (internal quotations edhiittHowever, whethq

3:18¢v-2911JAH-AHG

prisoners, such as lack of legal education and limited laarlitaccess, do not establi
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a litigant would have fared better with counsel is not ésé for appointment of couns
Thornton, 2010 WL 3910446, at *5. The discovery conceram#f raises in his motio
“do not present ‘exceptional circumstances,” but rather illustrate the difficulties ar
prisoner would have litigating pro.8deusse, 2015 WL 4404865, at *2.

Third, Plaintiffs lack of legal training, limited education, and difficulty
understanding legal standards and reasoning also do nabligs exceptions
circumstancessee McGinnis, 2017 U.S. Dist. LEXIS 58507 &t*8 (finding that, thoug
plaintiff argued “he is a layman with no legal experience and training and wdunfsise
by complex legal reasoning and about his responsibilitidgeigase, . . . these burdens
common to most prisoners representing themselves pro selcamibt establish th
exceptional circumstances that would support the appointoferounsel); cf. Torbert
2016 WL 1399230at *1-*2 (denying motion for appointment of counsel when
plaintiff argued that the legal issues were outside of hisesocbpnderstanding becauss
his eighth grade education).

In the instant case, Plaintiff has demonstrated the aloligrticulate his positio

conduct legal research, and comprehend this Goumstructions. See, e,dariffin v.

education in the law and 10th-grade education level have not pedvi@m from filing
very cogent and well-organized documé&ntslere, Plaintiff has ably represented him
thus farby filing hisamended complaint amgposition to Defendant’s motion to dismiss.

See ECF Nos. 24, 30. Moreove@taintiff’s present motion shows thiagé is able to writg

grasp of litigation procedure thus far, seeking a stay in bfhtis pending transfer
another facility, and timely seeking an extension to file dpigosition to Defendants’
motion to dismiss when the deadline was approaching andifPlaad not yet received
copy of Defendant’s motion. See ECF Nos. 30, 34. Such circumstances do not indic

the Court that appointment of counsel is necessary at this time.

3:18¢v-2911JAH-AHG
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As to Plaintiff’s specific contention that he lacks the ability to articulate his claims

pro se because he had to seek assistance from fellow inmateshikiérhited educatign

and lack of legal knowledge, the Court notes,tt{at]ith the assistance of other inmates,
plaintiff has continued to capably pursue this case. Althdbg undersigned recogni:

that these efforts do not reflect plaintfpersonal capacity to articulate his claims pr

they do reflect plaintiff resourcefulness in locating capable assistance.” Snowden v. Yulg

No. 17¢cv2167FLN-AC-P, 2020 WL 253922%t *2 (E.D. Cal. May 19, 2020); Reyes

Brown, No. 16cv84JLSBLM, 2016 U.S. Dist. LEXIS 104301, at*13, *3 n.2 (S.D. Cal.

Aug. 8, 2016) (denying motion for appointment of coursel finding that plaintiff wa
able to articulate his claims even though he relied on anotheate for assistance
drafting his pleadings); see, e.g., Williams v. Keridm 18cv1833-WQH-MSB, 2019 W
1099842, at *2(S.D. Cal. Mar. 8, 2019) (collecting cases and finding that inmate’s
“reliance on another inmate for assistance in drafting his Petibes not warrant
different outcomgi.e., appointment of counsel]”).

The Court does not doubt that Plaintiff, like most protggants, finds it difficult tg

articulate Ins claims and would be better served with the assistance o$elolins for this

reason that in the absence of counsel, federal courts employ procdidatese highl
protective of a pro se litigatst rights. See Haines v. Kerner, 404 U.S. 519, 520 (1

(holding that the pleadings of a pro se inmate must be helddstiengent standards tk

res

D Se,

b V.

S

in
L

D

y
1972)

lan

formal pleadings drafted by lawyers). In fact, where a plaintiff appearsein a civi

rights case, the court must construe the pleadings liberatlyafford the plaintiff an

benefit of the doubt. Karim-Panahi v. Los Angeles Poliep'D839 F.2d 621, 623 (9th

Cir. 1988). Thus, as long as a pro se litigant is able twukate hs claim, as Plaintiff i
here, theecond “exceptional circumstancégactor that might support the appointmen
counsel is not met.
V. CONCLUSION

Although Plaintiff is indigenthe failed to show that he made reasonable effol

obtain counsebr that exceptional circumstances require appointment of counses, fhig
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Court DENIES Plaintiff’s Motion for Appointment of Counsel (ECF Nd43) without
prejudice®

IT 1SSO ORDERED.

Dated: July 28, 2020 )
Mo H. Mool

Honorable Allison H. Goddard
United States Magistrate Judge

® Plaintiff notes in his motion that counsel would be etaEto assist im prepare for trial.

See ECF No. 43 at 3. That issue is raised prematurely. Thigscstdein its very early
stages and trial is not on the horizon. Because Plaintiff’s motion is denied without prejudic
to refiling, Plaintiff is free to seek appointment of counsel agpgihe future and may rai
such arguments at that time, if applicable.
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