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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KEITH WAYNE SEKERKE,
Booking No. 18165284

Case N0.:3:19cv-0034GPGRBB

plaintff,| ORDER DENYING PLAINTIFF'S
MOTION FOR
ve: RECONSIDERATION

[ECF No. 85|
ARTURO LEON: MARK O’BRIEN;

JON MONTGOMERY, DANE OLSEN
and COUNTY OF SAN DIEGO

Defendans.

Before the Court is Plaintiff's motion feeconsideration of the Court’s prior ord
denying Plaintiff's motion foa temporary restraining order and injunctidCF No.85
(“TRO Motion”). Defendant Arturo Leon filed an opposition on July 8, 2020. ECF I
89. Defendants Jon Montgomery and Dane Olsen filed an opposition on July 10, 2
ECF No. 96! Plaintiff filed replies to both oppositions. ECF Nos. 100, 10te Court

! Defendant County of San Diego filed an opposition joining in part Montgomery and Olsen’s
Opposition on Sections | through IV but does not join the opposition regarding service ofrth$s
and Second Amended Complaint. ECF No. 98.
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herebyDENIES Plaintiff's motion
l. Background

On January 7, 201®|laintiff proceedingro seandin forma pauperisfiled this
lawsuit ECF No. 1.Plaintiff is currently incarcerated fBan Diego County Jadls a
pretrial detaineeOn February 10, 2020, the Court granted Plaintiff's motion to file a
Second Amended Complaint (“SAC”). ECF No. 53. In®#eC, Plaintiff argueghat his
right to medical carbas been violatedlue to Defendants’ policy of refusing to provide
narcotics to inmateand that he has suffered retaliation as a result of filing these cla
ECF No. 54 (“SAC”). On April 15, 2020, the Court granted in part and denied in p3d
Defendants Arturo Leon and Mark O’Brien’s motion to dismiss the SAC. ECF No.
Theremaining causes of action in tBAC are InadequatéMedicalCareagainstDr.
Leonas to the failure to provide morphine theory of recovery (claim; tnajequate
MedicalCare— methicillin-resistantStaphylococcus aure(S8MRSA”) Infection (failure

to provide treatmenggainstDr. Leon(claim two) Inadequate medical careDenying

PrescriptionagainstDr. Montgomery(claim three) State Supplemental Medical Claims

againstDr. Leon(claim four);RetaliationagainstDeputyOlsen(claim six} and Lability
of San Diego County based on all other Defendaeitsgagents, employees, or-co
conspiratorgclaim seven)

On February 10, 2020, the Court denied Plaintiff's prior motion foR@ and

emergency injunction in order to obtain a magnetic resonance imaging (“MRI”) scan,

which Plaintiff alleged was recommended by a physician on a November 20, 2019
Plaintiff's hydrocephalus condition. ECF No. 53. In denying Plaintiff's motioa, t
Court explained that Plaintiff sought relief based on events that were outside of the
of the events that give rise to this actiene., the OctobeNovember 2018 provision of
medical care and the “no narcotic” policy. ECF No. 53 at 17.

On May 26, 2020, the Court deniadothemotion for aTRO wherein Plaintiff
soughtto obtainTramadolmedication which was prescribei Plaintiff by a neurologist
duringanApril 20, 2020 visitto a neurologist at University of California San Diego.
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ECF No. 80 In Plaintiff's motion, he describéffamadolasa “nonnarcotic.” Id. ECF
No. 77 at 1. On this basis, the Court denied the motion as being outside the scope€
Plaintiffs’ numerous claims in the SAC, which are limited to the alleged inadequate

medicd care on the basis of the jail's refusal to provide narcotic medication, inadeq

medical care with respect to Plaintiff's MRSA infection, and retaliation for filing the$

claims.

Plaintiff has now filed a motion for reconsideration of the Court’s @iemial on
the basis that Plaintiff previously mischaracterized Tramadol as-aarontic, and that
the jail physician, Peter Freedland, has informed Plaintiff that Tramadol is in fact a
narcotic medication. ECF No. 85.

Il. Motion for Reconsideration

A motion for reconsideration is appropriate if the district court (1) is presenteg
with newly discovered evidence; (2) commits clear error or its initial decision was
manifestly unjust; or (3) if there is an intervening change in controlling &of. Dis.
No. 1J, Multhomah County, Or. v. ACandS,. liacF.3d 1255, 1262 (9th Cir. 1993)

In the prior order, the Court found that “[t]he relationship between the prelimi
injunction and the underlying complaint must be ‘sufficiently strong where the
preliminary injunction would grant relief of the same character as that which may b
granted finally,” “ ECF No. 80 at 3, and “{ste Plaintiff is seeking to obtamon
narcoticprescription medication prescribed as a result of a visit to a neurologist, he
seeking relief that is outside the scope of this actiéthat 4. (emphasis added).

Here, Plaintiff has presented new evidence as to the nature of Tramadol
medication, sbwing that it is a narcotic and therefore arguably within the scope of
Plaintiff's claims regarding the jail’s refusal to provide narcotic medicati&®F No. 85.
Defendantdontgomery and Olseargue that reconsideration should be denied becs
Plaintiff has failed to show new circumstances or facts that could have been raised
original motion. ECF No. 96 at 12However,Plaintiff claims that he was simply
misinformed at the time of filing his motion for TRO and was later corrected. ECF
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101at 2. Because Plaintiff is actingro seand the Court has a duty to treab se
plaintiff's liberally, the Courfinds that Plaintiff has shown that new faetsamely, that
Tramadol is a narcotic medicatiercounsel in favor of the Court’s consideratmfrthe
underlying motion See KarimPanahi v. Los Angeles Police De@39 F.2d 621, 623
(9th Cir. 1988)“the court ... musafford[pro sq plaintiff the benefit of any dout)t;
Ferdik v. Bonzelet963 F.2d 1258, 1261 (9th Cir. 1998)e court’s duty tdiberally
construe gro selitigant’s pleadings is “particularly important in civil rights cases”
Accordingly, the Court reconsiders Plaintiff's motion for a temporary restraining ordg
(“TRQO”) and injunction
[ll.  Injunctive Relief

“A preliminary injunction is an extraordinary remedy never awarded as of righ
Winter v. Natural Resources Def. Counéb5 U.S. 7, 24 (2008). “In each case, courti
must balance the competing claims of injury and must consider the effect on each

of the granting or withholding of the requested relidfl’ (citing Amoco Prod. Co. v.

Gambel] 480 U.S. 531, 542 (1987) (internal citations omitted)). As such, the “grant

preliminary injunction is a matter committed to the discretion of thejtidigie[.]” Evans
v. ShoshoneéBannock Land Use Policy Comm%86 F.3d 1298, 1307 (9th Cir. 2013).
This discretion allows courts to properly evaluate when it is appropriate to grant
preliminary relief in light of the “infinite variety of situations which yneonfront it.”
A.L.K. Corp. v. Columbia Pictures Indus., In440 F.2d 761, 763 (3d Cir. 1971).
District courts exercise this discretion according to a-faator test mandated by
traditional principles of equityeBay Inc. v. MercExchange, L.L.647 U.S. 388, 391
(2006). The test requires a plaintiff to demonstrate (1) a likelihood of success on tl
merits, (2) a likelihood of irreparable harm in the absence of preliminary relief, (3) {
the balance of equities tips in the plaintiff's favor, and (4) that an injunction is in thg
public interest.Winterv. Natural Resource®efenseCouncil,Inc., 555U.S.7, 20
(2008).
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a. Sufficient Nexus

As athresholdrequirementdistrict courtsmustconsidemwhetherthe natureof the
relief soughtin the motionis sufficiently relatedto the claimsthatgive riseto theaction.
“The Ninth Circuit hasformally adoptedherule . . .whichrequiresasufficient nexus
betweerthe claimsraisedin amotionfor injunctiverelief andthe claimssetforth in the
underlyingcomplaintitself.” Hanserv. Cty. of SanDiego, 2018WL 3584461 at*2
(S.D.Cal.July 26,2018). As such,‘[tlhere mustbe arelationshp betweertheinjury
claimedin the motionfor injunctiverelief andthe conductassertean theunderlying
complaintfor acourtto grantamotionfor injunctiverelief; this requiresa sufficient
nexusbetweerthe claimsraisedin amotionfor injunctiverelief andthe claimssetforth
in theunderlyingcomplaintitself.” Pac.RadiationOncology,LLC v. Queen'sMed.Ctr.,
810F.3d631,636(9th Cir. 2015). Therelationshipbetweerthe preliminaryinjunction
andtheunderlyingcomplaintmustbe “sufficiently strongwherethe preliminary
injunctionwould grantrelief of the samecharacteasthatwhich maybe grantedfinally.”
Id. (citationsomitted). “Absentthatrelationshipor nexusthedistrict courtlacks
authorityto granttherelief requested.”ld.

Defendantsotethatthis Courthasalreadydecided‘[t]his actionis limited to
Plaintiff's claimsarisingout of the medicalcarehereceivedbetweernOctoberand
November2018andtherelatedenforcemenof the‘no narcotic’ plicy.” ECFNo. 89 at
13 (quotingECFNo. 53at17). Theyarguethat®Plaintiff hasnot establishedhatthe
allegedprescriptionof Tramadolto treatpain is relatedto anytreatmentor opioid
withdrawalor MRSA in late2018; ECFNo. 89 at13-14,andtheissuesf the
underlyingclaim “arenotimplicatedin the Plaintiff’'s TramadolMotion or Motion for
Reconsideration.”'ECFNo.96at10-11.

The Courtdisagrees Here,the Plaintiff is requestinga TRO to obtaintreatment
which heclaimsis beingdeniedto him underthe samepolicy whichis the basisfor his
underlyingcomplaint. ECFNo. 77. Defendantzontendthat“whetherPlaintiff is
currentlyin needof narcoticmedications adistinctfactualinquiry from whetherhis care
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in 2018wasconstitutionallyadequaté ECFNo. 96 at16. However,Plaintiff's
underlyingclaim ultimately concernghe constitutionalityof thejail facility’s narcotics
policy which heassertss a“blanket” banin violation of the Eighth Amendment
BecausePlaintiff is still subjectto thatpolicy while incarceratedn SanDiego Central
Jail, his TRO Motion is presentlyrelatedto this elementof hisunderlyingclaim. See
Williamsv. Navarrg No. 3:18CV1318DMS-RBM, 2019WL 2966314 at*4 (S.D.Cal.
July 9, 2019)(“The charactepf relief requestedn the Motion, i.e., increasedaw library
accesstelatesto conductallegedin the Complaint,i.e., denialof theright to law library
access.”).As such the Courtfinds a sufficientnexusbetweertherelief requestedn the
TRO Motion andclaimsraisedby Plaintiff in the SAC.

b. Plaintiff Failsto Establishthe Winter Elements

Defendants argue that, even assuming a sufficient nexus between the relief {
andthe underlying claim, Plaintiffsnotion should be denied because Plaintiff has ng
shown he is likely to succeed on the meaitsl hehas not shown he is likely to suffer
irreparable harmECF No. 89 at 1:A5; ECF No. 96 at 120. The Court agree

1. Plaintiff Has Not Shown He Is Likelyto Succeedn The Merits

Plaintiff does not provide sufficient evidence to shous likely to succeed on th
merits ofthe claims in the SACIn order to prevajlPlaintiff must demonstrate that he
likely to succeed on the merits of his underlying classerting inadequate medical cal

In order for a pretrial detainee to make out a claim for inadequate medical ca
pretrial detainee must show the following four elements: “(i) the defendant made at
intertional decision with respect to the conditions under which the plaintiff was con;
(il) those conditions put the plaintiff at substantial risk of suffering serious haijrthe
defendant did not take reasonable available measures to abate tleatemsthough a
reasonable official in the circumstances would have appreciated the high degree o
involved—making the consequences of the defendant's conduct obvious; and (iv) k
taking such measures, the defendant caused the plaintiff's irfju@esdon v. Cty. of
Orange 888 F.3d 1118, 1125 (9th Cir. 2018¢rt. denied sub nom. Cty. of Orange, C
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v. Gordon, 139 S. Ct. 794 (2019)With respect to the third element, the defendant's

conduct must be objectively unreasonable, a test thateaéssarily ‘turn[ ] on the facts

and circumstances of each particular caseCdstro v. County of Los Angelé&33 F.3d
106Q 1071(9th Cir. 2016)citing cases Under this objective test, the question is
“whether there was a ‘substantial risk of serious harm to the plaintiff that could hav|
eliminated through reasonable and available measures that the officer did not take
causing the injury that the plaintiff sufferedd Horton v. City of Santa Marie@15 F.3d
592, 602 (9th Cir. 2019)

In the SAC Plaintiff allegeghat the facility’s “no narcotics” policy
inappropriately deprives Plaintiff dfie types of pain medicatiome requireandthat he
was improperly and negligently treatiel a MRSA infection.ECF No. 54 at 3.
However it is not malpractice for a physician to differ in opinion from anotrdo
weighthebenefits and risks of various treatment plaBseBrauner v. Coody793 F.3d
493, 497 (5th Cir. 2015) (plainti&lleged that heequired more pain relief than the
medicaions provided by prison doctors finding that plaintiffs’ claims seeking differe
types of medication than the ones provided by the prison doctors‘alassic

example[s] of a matter for medical judgment™ and, as a matter of law, do not amoy
delibeaate indifference) Defendants argue that Plaintifds a history of drug abuaad
drug seeking behaviavhich persist$o the presentseeEx. B,96-2 at 10Q Ex. C, 962 at
16-17; Ex. Dat20-22; ECF No. 9&, Ex. Eat26-31, and accordingl\Rlaintiff’s
medical care was appropriatgting numerous medical professionathich determined
thatnarcoticmedications are not medically necessdefCF No. 962, Ex. Dat20-21.

As such, it is within the realm of responsible medical treatment to deny a figgent
Plaintiff access to narcotic medications whelis & matter of professional opinion that
they may do more harm than god8ee, e.gMillner v. Dileo,No. 117CV005078BPC,
2017 WL 4770379, at *3 (E.D. Cal. Oct. 23, 20{Rintiff with history of seK
mutilating his surgicalvoundswas not granted temporary injunction because the sur
he requested could do more harm than good).
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Plaintiff also asserts that the fatilhas a “blanket no narcotics policy.” In his
Reply, Plaintiff suggests this was how the policy was represented to him lhe®n.
ECF No. 100 at 3However, it appears the San Diego County Sheriff’'s Department
Operations Manugdl'Manual”) does notban narcoticprescriptions altogether buistead
directstreatingphysiciango consider patient’s por medical recordand determine

whethertheinmate legitimately requiresarcotics ECF No. 962, Ex A. TheManual

provides that the Sheriff’'s Medical Services Division “does not prescribe opioids . .|.

unless certain criteria are met” and lists¢heeriafor “acute pain” and for “chronic
pain.” Id. at 45. ThisManual’s effect may be tamit the availality of narcotic
medications inail facilities but nevertheless permits physicians to use their discretiq
prescribingnarcotic medicationsand so is not a “blanket” policy as the Plaintiff
describes.Accordingly, Plaintiff fails to establish the to Gordonelements, as Plaintiff
points to no evidence which suggests that the County policy or the Defendants
themselves put Plaintiff at risk of serious haomthat Defendants neglected to take
actions which might have abated said rigls such, Plaitiff has failed to show that he
likely to succeed on the merib® this claim

In the TROMotion, Plaintiff alleges thah UCSDneurologist specialigirescribed
him Tramadol.He alleges that the jail doctors sent him to see neurologists who
“ordered” Plaintiff to “start Tramadol 50 mg three times daily as needed” and printg
a “copy of that specifically.” ECF No. 101 at 2. Plaintiff supports that assertion wit
onepageExhibit which states, “Start Tramadol 50mg three times daily as needed” \
handwritten note at the bottom, “Dr. Ronald Elis” and “Dr. Angelida.’at 62

2 District courtsare permitted, under Federal Rules of Evidence (“Rule”) 20dgrisider material not
attached to the complaint only if the documents' “authenticity ... is not contestettharmplaintiff's
complaint necessarily reliegh them. Lee v. City of Los Angele250 F.3d 668, 688 (9th Cir.
2001)(citations omitted).Second, a court may take judicial notice of “matters of public record”
underRule 201 Id. at 68889. However, under Rule 201, a court may not take judiciaenof a fact
that is “subject to reasonable disputéed. R. Evid. 201(b). The Court accordingly takes judicial
notice of the fact of the existence of all exhibits submitted by Plaintiff aferdant, but not the
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DefendantdMontgomery and Olsearguethat Plaintiff's representations are misleading.

On oraround April 20, 2020, Plaintiff visited UCSD where he received treatment frd
both a neurologist and a nurse practitiofi&P’). ECF 962, Ex. F. Defendantstate
that Plaintiffcomplained of neck pains and was prescribed aioredose of Tramadol
in anticipation of COVIB19 preventing a timely follow up if necessary. ECF2&Xx

D at 2:22. This prescription was offered, not as a ldagn treatment plan, but “PRN
which is short hand fgoro re nata meaning only when medically necessaly. at 20.
When Plaintiff's primary care physiciaubsequentlyeviewed Plaintiff’'s chart on April
25, 2020, and notedl'famadolhas not been accepted based on medical necessity ¢
Only onemedication increase at a time, and tramadol is a prn order from a 1 time
provider. Pregabalin accepted. Tramadoll [sic] hot medically neces€aBF'No. 96-

2, ExD at23. Additionally, the medical chart notes that Dr. Freedland had a
conversation withhe prescribing NP from UCSandconfirmed that the Tramadol
prescription was a oAEme, PRNprescription Id. at 2:22. Dr. Freedland’s notes also
state:

It was clearly represented that this patient willfully did not disclose to the proy
that hejn fact, had a previousedicated pain management consult within the J
system 2019 that recommended NON narcotic thejgpalonly. By all accounts i
appears this was not an attempt of the provider to sup€sieflany previous

specialist recommentan. Based on thpractitioners account, the narcotic use,|i

this providers medical judgment was not warranted as the prescriber was no
offered anaccurate account of the patients previous specialist consult. | am v
concerned that he may have attempted to obtain, protheetiministration or
prescription of, or attempted to procure the administration or prescription of,
controlled substance; and did either by fraud, deceit, misrepresentation or
subterfuge, or by the concealment of a materl fa

contents thereinSeel.eg 250 F.3d at 659-60. Defendants Montgomery and Qlsemequest that the

Court take Judicial Notice of the fact that Plaintiff has filed over a dozenattiens making similar
motions. ECF No. 96 at 8. (citing ECF No. 90-1, Ex. A-O, Dockets and Register of Actions). The
grants this request, as these are uncontéstatters of public record.
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Id. at 22. Courts have previously found that when jail facilities or jail physicians tak

“reasonable available measures to abate the risk posed by [a detainee’shpaithét
standard for inadequate medical care is not iRkgntoil v. Santa Claa Cty. Dep't of
Corr., No. 18CV-03486EMC, 2020 WL 571025, at *9 (N.D. Cal. Feb. 5, 2020)
Specifically, courts have denied claims for inadequate medical care if the alanms
premised on disagreements about dosage or the type of medication pr&edeelg.,
Burton v. Dowrey805 F.3d 776, 785 (7th Cir. 2015) (jail headtire provider’s decisior
to provide synthetic opioid rather to provide opioids or contact the doctor who pres
the opioids before incarceratidid notamount to deliberate indifferencéjill v.
Curcione 657 F.3d 116, 123 (2d Cir. 2011) (district court properly dismidsederate
indifference clainbased on failure to prescribe medication stronger than Motrin for
plaintiff's broken wrist);Meuir v. Green Cnty. Jail Employee&87 F.3d 1115, 1119 (8tl
Cir. 2007) (summary judgment properly granted for defendants on inmate’s claim t
nurses were deliberately indifferent in prescribing Motrin but not medicated mouthy
for bleeding gums Here, it appears thatdmtiff did receive medical care which took
into consideration his pain management needs and that the jail medical staff unde
reasonable available measures to abate the risks posed by Plaintiff's pain.

The Ninth Circuit has held that a prison officnay be held liable ifffe knows
that inmates face a substantial risk of serious harm and disregards that risk by faili
take reasonable measures to abate iCdstrq 833 F.3cat1067. Here Plaintiff's
physicianmade gorofessional and infornagkeopinion that the Tramadol was
inappropriatgrescription Accordingly, the Court finds that Plaintiff has failed to sho
that he would accordingly succeed on the merits of a deliberate indifference Skeém
Gauthier v. Stiles402 F. App'x 203 (9th Cir. 2010) (affirming dismissalceplaintiff's
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disagreement with the dosage and type of pain medication administered after duargery

not constitutedeliberate indifference)As such Plaintiff has failed to medtis burden of
showing thathe jail’s decision taleny aTramadol prescription poses a “substantial ri
of serious harm to the plaintiff” and whether the provision of Tramadol medication \
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be a “reasonable and available” measure to prevent any further injury to Plaintiff.
2. Plaintiff Has Not Shown He Is Likely to Suffer Irreparable Harm

Even if Plaintiff were able to show that he is likely to succeed on the merits 0
claim, he would fail on the prong requiring that he show likelihood of suffering
irreparable harmThe Nnth Circuit hasheldthat nere “[s]peculative injury does not
constitute irreparable injury sufficient to warrant granting a preliminary injunttion.
Caribbean Marine Servs. Co., Inc. v. Baldridg§d4 F.2d 668, 674 (9th Cir. 1988)
(citations omitted).“ A plaintiff mustdo more than merely allege imminent harm
sufficient to establish standing; a plaintiff mdsimonstratemmediate threatened injury
as a prerequisite to preliminanjunctiverelief.” Id. See alsd.os Angeles Memorial
Coliseum Comm’n v. National Football Leag684 F.2d 1197, 1201 (9th Cir. 1980)
Boardman v. Pac. Seafood Grp22 F.3d 1011, 1022 (9th Cir. 2016)

Here, Plaintiff's requested medicatisisa ae-time prescriptiorwhich was to be

taken onlyasneeded Plaintiff has not provided any evidence to demonstrate that he

neededlramadol at any time such that the other medical treatments he was provid;
were not sufficient.Plaintiff has not demonstrated any harm besides to say that he |
been Subjected to severe pain.” ECF No. 1®aintiff argues that his other
medications are not appropriate, but does not explain how Tramadol, rather than h
prescriptions, would do mote alleviate this pain. ECF N@7; ECF No. 85; ECF No.
100; ECF No. 101.

Additionally, irreparable harm must be some harm that is contemplated in the

future. “[Past] exposure to illegal conduct does not in itself show a present case o
controversyregarding injunctive relief[.]”” City of Los Angeles v. Lyor461 U.S. 95,
102 (1983).Here, Plaintiff does not allege that Tramadol, a temporary pain relief
medicationwill have any effect on his future health or wellbeing. Further, he does 1
suggesbr provide medical evidence that by not having access to the prescription h
be subjected tadditionalpain or other medical complications in the future.
Generally, theourpose of injunctive relief is to preserve the status Bigp
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Country Foods, Inc. v. Bd. of Edu868 F.2d 1085, 1087 (9th Cir989). Here, Plaintiff
never claimgo havehad access tbramadol beforethathe medicallyrequiresthe single
doseof Tramadolnow, or that he will be subjected to future suffering or pain without
As such, requiring Plaintiffo be provided'ramadol prescriptiomedications not the
type of relief that a temporary injunction is designed to providanon v. Adams\o.
1:09-CV-00205LJO, 2011 WL 148275, at *2 (E.D. Cal. Jan. 18, 20ddport and
recommendation adoptedp. 1:09CV-00205LJO, 2011 WL 841361 (E.D. Cal. Mar.
2011)(“Plaintiff must identify a specific threat of future irreparamdemand request
relief that is narrowly tailored to correct thwtrm?). 3
IV. Service

Defendants Montgomery and Olsen argue that Plaintiff's request should fail ¢
defective service. ECF No. 96 at 21. Since Plaintiffs TRO Motion is dethied;ourt
dismisses Defendant’s claim iofiproper service as moot.
V.  Conclusion

For the foregoing reasons, the Plaintiff's Motion for Reconsideratidemiporary
Restraining Order iIDENIED.

IT IS SO ORDERED.

Dated: August 3, 2020 @\ e CLTCQ

Hon. Gonzalo P. Curiel
United States District Judge

3 Since Plaintiff's TRO motion fails on the first two prongs of the applicabld tegh the Court

declines to address the remaining prongs—namely, whedjuély or public interest weigh in Plainitff's

favor.
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