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arquee Funding Group, Inc. et al

UNITED STATES

SOUTHERN DISTRICT OF CALIFORNIA

Dale Sundby, Trustee,
Plaintiff,

V.

Marquee Funding Group, Inc.; Salomon
Benzimra, Trustee; Stanley Kesselman

Trustee; Jeffrey Myers; Kathleen Myers;

Andres Salsido, Trustee; Benning
Management Group 401(k) Profit Shari
Plan; Christopher Myers; Vickie McCart
Dolores Thompson; Kimberly Gill
Rabinoff; Steven M. Cobin, Trustee;
Susan L. Cobin, Trustee; Equity Btu
Company, Custodian FBO Steven M.
Cobin Traditional IRA; Todd B. Cobin,
Trustee; Barbara A. Cobin, Trustee;
Fasack Investments LLC; and DoeX1

Defendans.

DISTRICT COURT

SERVICE.

(ECF No. 146.)
ng

Doc

Case N0.:19-cv-00390GPCGAHG

ORDER DENYING PLAINTIFF'S
OBJECTION AS TO THE DENIAL
OF HIS MOTION TO FILE UNDER
SEAL AND ORDER FOR E-MAIL

Presently before the Court is Plaintiff Dale Sundimgection as tdhe denial of

his motion tofile documentunderseal. Having considered the parties’ submissions, O

arguments, and the applicable law, the CBIEENIES Plaintiff’'s objection

I

19-cv-00390GPGAHG

Dockets.Justial

176

ral

com


https://dockets.justia.com/docket/california/casdce/3:2019cv00390/617511/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2019cv00390/617511/176/
https://dockets.justia.com/

© 00 N oo o A W DN P

N NN RN N NNNNRRR R R R B R B
O ~N O O &N W N B O © 0 ~N O 0. N 0 N R O

I.  Procedural History

On June 1, 2020, Magistrate Judge Alison H. Goddard issued an order to sh
cause for why the Court should not impose sanctions against Plaintiff, Edith Sundh
Mrs. Sundby’s counsel Russel Myritik failing to appear to a scheduled deposition,
purportedly at Plaintiff's directio(ECF No. 132 at-67.)

On June 10, 2020 Plaintiff lodged his response to the Caundés toshow cause
(“Response”) (ECF No. 139), and requested leave to do so under seal. (ECF No. 1
The motion to seal Plaintiff's Response reads, in its entirety, “Plaintiff réajhec
submits this motion to fila document under seal, on the grounds that the document
Plaintiff's Written Response in Advance of Show Cause Hearing, contains highly
personal and confidential informationld(at 1.)

On June 12, 202@he Magistrate Judge entered amler denyingPlaintiff’s
motion tofile documentsuinderseal;orderingimmediateservice byemail of unredacted
version ofresponse torder toshow cause on Defendaistcounsel;orderingimmediate
filing of redactedrersion ofresponse torder toshow cause; andlenyingmotion to
continue toshow causehearing (ECF No. 144.)

On June 15, 202®laintiff filed an Objectionpursuant to Federal Rule of Civil
Procedure (“Rule”) 72(a) seeking that tbeurt findthe Magistrate Jud{georderclearly
erroneous or contrary tovia (ECF No. 146.)

Onthe same day, the Court enteredeterdenyingPlaintiff’s Objection as to the
denial of hismotion forimmediatecontinuanceandsettinga lriefing schedule as tthe
remainingissues raised by hishjection (ECF No. 147.) Defendants filed a Response
Plaintiff's Objection on June 19, 2020. (ECF No. 1333intiff filed a Reply on June 23
2020. (ECF No. 158.)
II. Legal Standard

A district court may refer pretrial issues to a magistrate judge under 28 §.S.C.

636(b)(1).See Bhan v. NME Hosp., In829 F.2d 1404, 1414 (9th Cir. 1991). If a part

objects to a nodwlispositive pretrial ruling by a magistrate judge, the district court wil
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review or reconsider the ruling under the “clearly erroneous or contrary to law” star
Fed. R. Civ. P. 72(akee alsdsrimes v. City of San Francisc®51 F.2d 236, 24411
(9th Cir. 1991) (holding that a magistrate judge’s order “must be deferred to unlesg
‘clearly erroneous or contrary to law™).

A magistrate judge’s factual findings are “clearly erroneous” when the district
court is left with the definite and firm conviction that a mistake has beamated.
Security Farms v. IntBhd. of Teamsteyd24 F.3d 999, 1014 (9th Cik997);Comput
Econ, Inc. v.Gartner Grp, Inc,, 50 F. Supp. 2d 980, 983 (S.D. Cal. 1999)e “clearly
erroneousstandard is significantly deferentialConcrete Pipe and Prodef Cal, Inc. v.
Constr Laborers Pension Trust for. §al., 508 U.S. 602, 62@1993) see Phoenix Erig
& Supply v. Universal Elec104 F.3d 1137, 1141 (9th Cir. 1997) (“the clearly errone

standard allows [for] great deference”)

dard

itis

OUS

The “contrary to law” standard allows independent, plenary review of purely legal

determinations by the magrate judgeSeeMiller v. Akanng No.1:12-cv-01013LJO,
2015 WL 224811, at *1 (E.D. Cal. Jan. 15, 2015) (citiagnes v. Liggett Group, Inc.
975 F.2d 81, 91 (3rd Cil.992); Greenv. Baca 219 F.R.D485,489(C.D. Cal. 2003)
see also Osband Woodford 290 F.3d 1036, 1041 (9th C#002). An order is contrary
to law when it‘contradicfs] or ignorgs] applicable precepts of law, as found in the
Constitution, statutes or case precedeftlolph Coors Co. v. Wallacg&70 F. Supp. 202
205 (N.D. @l. 1983)
lll.  Discussion

A. Order Requiring E-Mail Servicewas Not Erroneous or Contrary to Law

Here, theMagistrate Judgeoncludedhat “Plaintiff has not taken any reasonable

steps to ensure that Defendants have received an unredacted copy of the Motion

they can adequately respond to it in time for the hearing set for June 15,(ETZONOoO.

144 at 2.)The Magistrate then orded Plaintiff serve his Response viarail. (1d.)
Plaintiff now argues that the Magistrate Judge erred in ordexmgil service

because his decision to serve the Responseaiycomplied with Rule 5(b)(2and tre
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District’s electronic filing poliy manual (ECF No. 146 at 3 Plaintiff also contends that

e-mail posesinreasonablsecurity risks(ld.) Defendants respond thieir failure to
receive a copy of Plaintiff's Response on June 10, 2020 in advance of the hearing
violated their fundamental right to notice and due process in connection with the hg
(ECF No. 153 at 4 In light of theParties arguments and applicable law, fGeurt finds
that the Magistrat@éudgeés decision was reasonable.

“Rule 5(b) of the Federal Rules of Civil Procedure governs the serving and fi
of pleadings and other papérBianco v. Erking341 F. Appx 329, 331 (9th Cir. 2009)
However, the Constitution does not require any particular means of service of prog
only that the method selected be reasonably calculated to provide notice and an
opportunity to respontiRio Propeties, Inc. v. Rio Int’l Interlink284 F.3d 1007, 1017
(9th Cir. 2002) Consequently, the Ninth Circuit has left the decisayrwhether taallow
service of process by email “to the discretion of the district caartat 1018.Courts
have subsequently allowed alternative service by email even when there are other
of communication availabl&eee.g, Johnson v. MitchellNo. CIV-S-10-1968 GEB,
2012 WL 1413986, at *5 (E.D. Cal. Apr. 23, 2012) (allowing both email seo¥ice

process in addition to mail delivery of process).

In light of theseprecedentsn email servicethe Magistrate Judge was well withi

herdiscretion to order service legnail of the unredacted copy of Plaintiff's Response.

While Plaintiff is generally correct in noting that the U.S. mail could be a reasonabl
means of servicehe Magistrateudgeés decision to require-enail service here is
reasonablgiven the circumstancellost importantly, in the absence @fnail service,
Defendantsvould have beennalle to “adequately respond {the Responseh time for
the hearing set for June 15, 202(ECF No. 144 at 2 After all, Plaintiff only filed the
Responseon June 12, 2020threedays before the hearinGf. United States v. Real
Prop. Located at 475 Martihane, Beverly Hills, CA545 F.3d 1134, 1143 (9th Cir.
2008)(citation omitted) (“hdeed, it is highly unusual in our system of law for a party

have to respond to evidence she canndjsee
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Plaintiff, moreoversought “immediate relief from the Coyirand thus can hardly
complain of prejudice in having to comply witie Magistrate Judgereasonable servid
requirementespecially because the Court was aware that the Parties had commun
via email before and thus had reason to thistka@l would serve as the most efficient
means of service under the circumstan(@®€F No. 144 at 2And, even if email

presents a heightened security risk in comparison to physical mail, theuatrt

prepared to find that the Magistrate Judge abused her discretion in requiring it under

these circumstanceSee Rio Properties, IN284 F.3cat 1018 (‘we leave it to the
discretion of the district court to balance the limitations of email servicestgisin
benefits in any partidar case€)

Accordingly,the Court findstie Magistrate Judge@rder that Plaintiff
electronically serve Defendants IiResponsaevasnot clearly erroneous or contrary to Ig
under the circumstances

B. Failure to State AdequateGrounds Upon Which to Support Motion to Seal

1. Common Law Right of Accesgo Judicial Record

The public has a federal common law right of access to information filed with
Court. See Phillips ex. rel. Estates of Byrd v. Gdotors Corp, 307 F3d 1206, 1212
(9th Cir.2002) (citing Ninth Circuit and U.S. Supreme Court cases affirming exister

a common law right of access). This common law right “creates a strong presumpi
favor of access’ to judicial documents which ‘can be overcome’ only by showing
‘sufficiently important countervailing interestsld. (citing San Jose Mercury News, In
v.U.S. Dist. CourtN. Dist.(“San Jos§, 187 F.3d 1096, 1102 (9th Cir. 1999).
2. Legal Standard for Sealing

In the Ninth Circuit, two different standards govern motions to seal, dependin
upon the nature of the proceeding and the purpose of the information to be Riehbesd
v. Pac. Creditors Ass, 605 F.3d 665, 6778 (9th Cir. 2010)ln seeking to seal a
document filed in connection withdaspositivemotion the party seeking to sealust

demonstrate “compelling reasons” that would overcome the psibight to view public
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records and documents, including judicial recoldsat 678 (citingkamakana v. City &
Cty. of Honolulu447 F.3d 1172, 1178 (9th Cir. 2006)). However, a different standa
applies to private documents submitted in connection withdgpositive motions, sinc
such motions are often unrelated or only tangentially related to the merits of the
underlying clams. Kamakana447 F.3d at 11780. Federal Rule of Civil Procedure
26(c) sgood cause standard applies to documents submitted in connection with no
dispositive motionsPintos 605 F.3d at 678n re Midland Nat. Life Ins. Co. Annuity
Sales Practices Lig., 686 F.3d 1115, 1119 (9th Cir. 2012) (“[A] particularized showi
of ‘good cause’ under Federal Rule of Civil Procedure 26(c) is sufficient to preserv
secrecy of sealed discovery documents attached talispositive motions.”)see also
Fed. R. @v. P. 26(c) (“The court may, for good cause, issue an order to protect a p4
person from annoyance, embarrassment, oppression, or undue burden or expense
3. Plaintiff Has Not Met the Good CauseStandard

Plaintiff soughtto seal documents attached to his writt&sfpbnsen advance of
the Court’shearingto show cause (ECF Na. 132, 138 Thus, lecausdllaintiff’'s
Respons@ertains ta nondispositiverequest or filingthe Court applies Rule 26(c)’s
“good cause” standard to Plaintiff's motion to seal.

Even under this less exacting stand&idintiff failedto show good cause to
protect the information contained within his Response from being disclosedell-
established that “broad allegatiamfsharm, unsubstantiated by specific examples or
articulated reasoning, do not satisfy the Rule 26(c) tBsickman Ind., Inc. v. Int’l Ins.
Co, 966 F.2d 470, 476 (9th Cir. 1992ge alsd-oltz v. State Farm Mut. Auto. Ins. Co,
331 F.3d 1122, 11B(9th Cir. 2003)affirming thata plaintiff must explain with
specificity why sealing is appropriate to satisfy Rule 26{dgre, as noted by the
Magistrate Judge, Plaintiff's “orgentence Motion states only that the Response
‘contains highly personal and confidential information.” (ECF No. 144 at 3 (citing E
No. 138).)As such, Plaintiffailedto make a particularized showing that public

disclosurewould result in “annoyance, embarrassment, oppression, or undue burds
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expense[.]Fed. R. Civ. P. 2@&). Plaintiff, moreover]ater concedgas much irasserting
that the Magistrate Judg@ouldhave inferred good cause from the Response.i{Ssé
ECF No. 142 at 2) (alleging “[tlhe good cause grounds are abundantly clear to the
in the lodged 8f%page written respons@pt in the motion to sed) (emphasis added).

Plaintiff also argues that “[a]ny fair reading of the sealed Response, which in
exhibits containing Plaintiff's private health information, demonstrates that granting
Motion to Sal is warranted.” (ECF No. 146 at Rlpintiff, it seems, sought to sehk
Response for fear thashowing Edith Sundby the subject exhibits, without redaction
framing any question in a manner that the same personal information might be rev
would unnecessarily and unjustifiably cause her anguish, threaten her health, and
the marriage relationship(ECF No. 15&t 3 (citation omited).

However,“objections to a Magistrate Judgeorder are not the place for a party
make a new argument and raise facts not addressed in his originalJanefs v.
SweeneyNo. 1:04CV-6214AWI, 2008 WL 389211 1at *2(E.D. Cal. Aug. 21, 2008)
(citing Zimmerman v. City of Oaklan@55 F.3d 734, 740 (9th CR001). Whatever the
merits of Plaintiff's argument, the Court will not entertdiemnow because it was not
put before the Magistrate Judge in the motion to SssdChappell v. DickersarNo.
1:96-CV-5576 AWI, 2007 WL 1725683 at *2 (E.D. Cal. Jun. 14, 20@jotation
omitted) (“[A]llowing parties to litigate fully their case before the magistrate and, if
unsuccessful, to change their strategy and present a different theory to the district
would frustrate the purpose of the Magistraiet”) The Magistrate Judge was not
required to look to the Response and glean from it the reasons why it may or may
require sealing; that is precisely the purpose of a motion to seal and the burden on
motion to seal falls squarely on the movdtdamakana 447 F.3d at 1176.

Accordingly, the Court finds that the Magistrate Judge did not elemying
Plaintiff’'s motion to seal. Rather, upon reading Plaintiff’'s one sentence motion, the

concurs with the Magistrate Judge in finding that the mdtitmes not set forth any of
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the grounds on which he claims to be entitled to withhold his entire Response and
accompanying declarations from the public record in this case.” (ECF No. 144 at 3
C. Failure to File Redacted Version

Lastly, Plaintiff alsocontests the Magistrate Judge’s orthat Plaintiff file a
redacted version of the Response and accompanying declaration “that only redact
text of the emails at issue and any specific reference to the text.” (ECF No. 144 at
No. 146 at 4.Plaintiff argues that,[p]ending a ruling on this Objection, Plaintiff cann
know the need to file a redacted version of the REp@CF No. 146 at 4.)

A court may deny a party’s motion to seaal entiredocument where a redacted

version could beubicly filed instead SeeZeitlin v. Bank of AmN.A, No. 2:18cv-

01919RFB, 2020 WL 3073344D. Nev. Jun. 10, 202@jinding that “a redacted copy qf

the Motion should be filed instead of keeping the entire Motion sealed as the good
standard does not require the entire Motion to be sealddiit v. Contl Co., No. 13-

cv-05966-HSG, 2015 WL 5355398, at *2 (N.D. Cal. Sep. 12, 2015) (“Rather than s
this information, the Court directs Plaintiff to publicly file redacted versions of these

exhibits in @cordance with Federal Rule of Civil Procedure 5.2(a). Because the

redactions will eliminate the need for sealitige Court DENIES the motion to seal . . |

(emphasis added).

Accordingly, the Magistrate Judge’s Order that Plaimmiinediately file a
redacted version of the Respongasnot clearly erroneous or contrary to law.
V.  Conclusion

For the foregoing reasons, the CADENIES Plaintiff's Objection

IT1S SO ORDERED.

Dated:July 16, 2020 @\ i Q?Q

Hon. Gonzalo P. Curiel
United States District Judge
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