Spice Jazz L

O 00 N o o b W N B

N NN NN DNNDNNDNDRRRRR R R R RB R
0o ~NI O 00O DN oD NN =R O O 00O N o 019N 0O N RO

| C v. Youngevity International, Inc. et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SPICE JAZZ LLGC
Plaintiff,
V.

YOUNGEVITY INTERNATIONAL,
INC., et al,

Defendand.

Case N019-cv-0583BAS-DEB

ORDER GRANTING IN PART AND

DENYING IN PART DEFENDANT
DJAFAR-ZADE'S MOTION TO
DISMISS:
1. GRANTING DISMISSAL OF
THE MISAPPROPRIATION

OF TRADE SECRETS CLAIM;

2. GRANTING DISMISSAL OF

THE AIDING AND ABETTING

CLAIMS;
3. GRANTING DISMISSAL OF

THE CONSPIRACY CLAIMS;

4. DENYING DISMISSAL OF
THE FRAUD CLAIM AND
REQUEST FOR
RESTITUTION ; AND

5. DENYING SPICE JAZZ
LEAVE TO AMEND

(ECF No. 79

Do
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This action ariseérom a dispute between two muléivel marketing (“MLM”)
companiesselling culinary products.Spice Jazz LLG former Chief Executive Offiag
allegedlyconspired with Defendant Youngevity International, Inc. to steal Spice
employeesand trade secrets Spice Jazz also alleges tiibe CEOs daughter, Bianc
Reyne DjafaiZade, fraudulently received salary from Spice Jazz without prov
services contributed toroungevity’salleged misappropriation of trade secratsl aided
and abetted the CE€breach of fiduciary dutyDjafar-Zade moveto dismiss Spice Jazz
claims againsher. The Court findghe motionsuitable for determination on tipaperg
submitted and without oral argumerg@eeFed. R. Civ. P. 78(b); Civ. L.R. 7.1(d)(1fror
the reasons stated below, the C&IRANTS IN PART andDENIES IN PART Djafar-
Zade’s motion to dismiss.

l. BACKGROUND !

Plaintiff Spice Jazand its joint venire partner, Your Inspiration at Home L

(“YIAH") sold recipes and spit#ends to customers usirnMLM sales force compose

of individual sales representativgghird Amended ComplaintTAC”), ECF No.7192.)
Spice Jazz was organized aknated liability company, and its parent company, JRj
(“*JRJIR”) is its sole member and ownetd.( 6.) JRJR is also the sole owner of YIA
(Id.) Colleen Walters was Spice Jazz's CE@l. { 19.)

While Walters was still working &pice Jazas aCEO, Youngevity convince(

Jazz’s
A
ding

r33
\H

)

Walters to move to Youngevity and bringvith her Spice Jazz's successful sales

representatives, key employees, and contractr&C 1 3 73, 75, 84 Walters hac
access t@anencypted spreadshettiat stored the recipes f8pice Jazz’'spice blendsio
which onlySpice Jazz'sop employees had acceskl. {[35-37.) Walters allegedly tog

the spreadsheetith her to Youngevity tinkered with the recipesand sold them &

L All facts are taken from th&hird Amended Complaint (“TAC”), which is theperative
complaint. (ECF No. 71.) For the purposes of e 12(b)(6)motions, the Court assumeisatall facts

alleged in therAC are true.See Cahill v. Liberty Mutual Ins. C&0 F.3d 336, 337-38 (9th Cir. 19984).
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Youngevity’s products. I4. 11138, 82) Walters also toolSpice Jazz'sustomer dat&o
Youngevity which she gathered fro8pice Jazz’s sales directorsd. (f 58.)
Spice Jazz also alleges thauring Walters’s tenure as its CEOjafar-Zade

fraudulently received salary from Spice Jawathout providing servicesnd aided anc

abetted Walters’s misappropriation of trade secrets and breach of fiduciary dity.

198599, 135, 158, 183.)

Spice JazauedYoungevity and DjafaZadeon March 29, 2019. (ECF No. 1OQn
May 12, 2020 DjafarZade filedherfirst motion to dismiss. (ECF No. 46Ll) theSecond
Amended Complaint, which was the operative complatnthat time Spice Jazzhad
brought five causes of action against Djafade based on fraud, breach of fiduciary d

misappropriation of trade secretonspiracy to misappropriate trade secrbtsach of

Lity,

fiduciary duty, aiding and abetting breach of fiduciary duty, and restitution. (Second An

Compl. (SAC’), ECF No. 20.) The Court grantedjafar-Zade’smotionto dismiss the

SAC and dismissed witprejudice Spice Jazz’'s claim for breach of fiduciary dipice
Jazz LLC v. Youngevity IhtInc., No. 19CV-583BAS-WVG, 2020 WL 3406205, at *
(S.D. Cal. June 19, 2020 he Court dismissed the remaininlg@imswithout prejudice
Id. at *2-5. The Courtgranted Spice Jazz leave to amémase claims Id.

Spice Jazdiled a Third Amended Complaint(Third Am. Compl. (“TAC"), ECH
No. 71.) Against DjafarZade, Spice Jazz bringmimsfor: (1) fraud (2) misappropriatior
of trade secretander thefederal Defend Trade Secrets Act (“DTSAfPt involving any
conspiracy; (3) misappropriation of trade secrets underfateral DTSA, based ot
conspiracy; (4) misappropriation of trade secrets under the California Uniform
Secrets Act (“CUTSA”) not involving any conspiracy; (5) misappropriation of tr
secrets under CUTSA, based on conspiracyai@ng and abetting breach of fiducig
duty, and(7) restitution (TAC 11 8599, 12695.) As relief, Spice Jazz seeks actl

damages and punitive or exemplary damagks.af 35.)
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Djafar-Zade movse to dismissall claims againsher, in part for failure to state
claim and in part for lack of subject matter jurisdictiofECF N. 78, 781.) Djafar-
Zade’smotionto dismisss ripe for decision.

. LEGAL STANDARD

A. Rule 12(b)(1)

Rule 12(b)(1) of the Federal Rules of Civil Procedure provides for a moti
dismiss for lack oubjectmatter jurisdiction. FedR. Civ. P. 12(b)(1).A 12(b)(1) motion
may be either facial, where the inquiry is confined to the allegations in the compla
factual, where the court is permitted to look beyond the complaint to extrinsic evi
Wolfe v. Strankmar892 F.3d 358, 362 (9th CR004). On a facial challenge, all mater
allegations in the complaint are assumed true, and the question for the court is thileq
lack of federal jurisdiction appears from the face of the pleadiedf.it¢d.; Thornhill
Publg Co. v. Gen. Tel. Ele¢£94 F.2d 730, 733 (9th Cik979). A court generally decidg
the jurisdictional issue first before reaching issues on mefiornhill Pub. Co. v. Ger
Tel. & Elecs. Corp.594 F.2d 730, 7334 (9th Gr. 1979).

B. Rule 12(b)(6)

A motion to dismiss pursuant Bule 12(b)(6) of the Federal Rules of Ciy
Procedure tests the legal sufficiency of the claims asserted in the compkintR. Civ,
P. 12(b)(6);Navarro v. Block250 F.3d 729, 732 (9th C2001). The court must acce

all factual allegations pleaded in the complaint as true and draw all reasoriatdades

from them in favor of the nemoving party. Cabhill v. Liberty Mut. Ins. Co80 F.3d 336

33738 (9th Cir. 1996).To avoid a Rule 1()(6) dismissal, a complaint need not cont

detailed factual allegations; rather, it must plead “enough facts to state a claim thae
is plausible on its face.Bell Atl. Corp. v. Twomby\650 U.S. 544, 570 (2007)A claim
has facial plausibility when the plaintiff pleads factual content that allows the court tq

the reasonable inference that the defendant is liable for the misconduct allagkedrbft

v. Igbal 556 U.S. 662, 678 (2009) (citifigvombly 550 US. at 556).“Where a complaint

pleads facts that are ‘merely consistent with’ a defendant’s liability, it ‘stops short
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line between possibility and plausibility of entitlement to relield’. (quotingTwombly
550 U.S. at 557).

“[A] plaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’

requires more than labels and conclusions, and a formulaic recitation e@fements of
cause of action will not do." Twombly 550 U.S. at 555 (alteration in original) (quot
Papaan v. Allain 478 U.S. 265, 286 (1986)A\ court need not accept “legal conclusio
as true.lIgbal, 556 U.S. at 678Although the court acceppaintiff's factualallegationg

as true, it is not proper for the court to assume that “the [plaintiffpoave facts that it

has not alleged or that the defendants have violated the . . . law[] in ways thabtiaser
alleged.” Assoc. Gen. Contractors of Cal., Inc. v. Cal. State Council of Carpedteds
U.S. 519, 526 (1983)
. JURISDICTION

Djafar-Zade argues that the Court would lack original diversity of citizen
jurisdiction if the Court were to dismiss Spice Jazz's misappropriation of trade s
claim, aiding and abetting claims, and conspiracy claims.

To invoke a court’s diversity jurisdiction, the amount in controversy must e)
$75,000 and there must be complete diversity of citizenship between the parties. 2¢
8§ 1332(a);see also, e.gCaterpillar Inc. v. Lewis519 U.S. 61, 6§1996) Complete
diversity means the citizenship of each plaintiff must be diverse from the citizeng
each defendantt.g, Lewis 519 U.S. at 68.

The time for determining diversity jurisdiction is when the complaint is.fi{&adipo
Dataflux v. Atlas Glob. Grp., L.P541 U.S. 567, 570 (2004)f the court has origing
jurisdiction over a matter, the court mgsierallyexercise that jurisdictionSeeColorado
River Water Conservation Dist. v. United Sta#24 U.S. 800, 817 (197@holding that
federal courtdiavea “virtually unflagging obligation . . . to exercise the jurisdiction gi
them”). “[A] district court may not dispose of some claims on the merits, then dismi
suit for lack of jurisdiction because the remaining claims fall short of the minimum &
in controversy.” Morrison v. YTB Inl, Inc., 649 F.3d 533, 535 (7th Cir. 2011). Djaf
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Zadeasks the Court to do exactly that. $loes not allege that this Court lacked orig
diversity of citizenship jurisdiction when the action was filed against her.

Therefore,the Court denieBjafar-Zade’srequesto dismissthe actionfor lack of
subject matter jurisdiction.
IV. SUFFICIENCY OF PLEADING

A.  Misappropriation of Trade SecretsClaims

The TAC alleges that Djafetade misappropriated trade secrets or aatebabette
the misappropriatioof the trade secretsy others. Although not expressly alleged in
TAC, the Court also analyzes conspiracy to misappropriate trade secrets, to the @x
Spice Jazz raises that claim against Djziade.

Djafar-Zade argues that Spice Jazz’'s amendment of the complaint did not ct
lack of sufficiency of allegations supporting its claims for misappropriation of tradHs
raised againdterunder the federal DTSA and California CUTSEhe federal DTSA an

nal

the
tent

ire tr
ecr
o

California CUTSA claims may be analyzed together “because the elements al

substantially similar.”InteliClear, LLC v. ETC Glob. Holdings, IndNo. 1955862, 202(
WL 6072880, at *3 (9th Cir. Oct. 15, 2020). To state a claim for misappropriation of
secets the plaintiff must allege: “(1that the plaintiff possessed a trade secret, (2) tha
defendant misappropriated the trade secret; and (3) that the misappropriation cg
threatened damage to the plaintifid. The Court examines the allegations raised in
TAC to determine if it states enough facts datisfy each element of a claim f
misappropriation of trade secrets.
1.  First Element: Possession of Trade Secrets

Under the DTSA, “the definition of tradeeet consists of three elemer
(1) information, (2) that is valuable because it is unknown to others, and (3) that the
has attempted to keep secretriteliClear, 2020 WL 6072880, at *3 (citing8 U.S.C,
8§ 1839(3). The owner of the information at issue must have “taken reasonable me
to keep such information secretSeeid., at *6 (citing18 U.S.C. 8§ 1839(3ndCal. Civ.
Code § 3426.1(d)) “ltems in a trade secret description that ‘any user or pagssges a
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a glance’ are ‘readily asrtainable by proper means’ and therefore ‘hard to call
secrets.” Id. (citing IDX Sys. Corp. v. Epic Sys. Car@85 F.3d 581584(7th Cir. 2002).

The plaintiff “must identify the trade secrets and carry the burden of showing
exist.” InteliClear, 2020 WL 6072880, at *4 (citinijlAl Sys. Corp. v. Peak Comput
Inc., 991 F.2d 511, 522 (9th Cir. 1993)A plaintiff need not “spell out the details of t
trade secret Autodesk, Inc. v. ZWCAD Software Co., Lio. 14cv-1409, 2015 WL
22654P, at *5 (N.D. Cal. May 13, 2015)But“[t] he plaintiff ‘should describe the subjd
matter of the trade secret wihfficient particularityto separate it from matters of gene
knowledge in the trade or of special knowledge of those persoskilled in the trade.”
Imax Corp. v. Cinema Techs., Int52 F.3d 1161, 116865 (9th Cir. 1998) (emphasis
original) (citing Universal Analytics v. MacNe&chwendler Corp.707 F.Supp. 1170
1177 (C.D.Cal.1989).

Spice Jazz identifies itsade secrets as

(1) proprietary culinary recipes, (2) marketing methods, strategies and

products, and (3) sales channels (i.e. the identity of customers walllmgy

Plaintiff's products), that were utilized by a sales force of several thousands

of sdespeople (and growing) to successfully market Plaintiff's proprietary

products to customers internationally.
(TAC 11 17, 33.)Spice Jazz offers enough facts to plausibly state all three catego
trade secrets. Spice Jazz provides detailed examplése recipes that Youngevi
allegedly misappropriated.ld¢ 1 4644.) Spice Jazz specifies that it kept those rec
hidden from both the general public ands competitors—saved in an encrypte
spreadshegstored on passwoiprotected computergsidea locked office. [d. 1 36-
38.)

“[M] arketingrelated information, such as marketing plans and marketing an
may constitute a trade secretreiser Research & Dev., LLC v. Teknor Apex §o. 17
CV-1290BAS-RBB, 2018 WL 3993370, at *5 (S.D. Cal. Aug. 21, 2018) (colleg
cases). Spice Jazz alleges thdévelopedor its sales representativie® misappropriate
marketing materials, which includsales pitchessalestechniques*“specific training for
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sponsoring, host coaching, selling products, trade shows and markets, and funt
and ‘proprietary marketing materials such as brochures, catalogues and Power
(TAC 11 5652.) Spice Jazz stored those marketing matefials passworgrotected
computers kept in a locked af&, [and the materialsyvere shared through a sec
Dropbox account. (Id. 153.)

The TAC also plausibly states that Spice Jazz’s salmsneinformation constitute
trade secrets. d@uirts have regarded customer information that requires timeféortdto

gatheras protected trade secretslike customerinformation that anyone can easi

accessSee, e.gPyro Spectaculars N., Inc. v. Soug81 F. Supp. 2d 1079, 1088 (E.D.
Cal. 2012)(finding that comprehensive compilation of customer,rajpe, and vendo
information constituted protected trade secret$gpice Jazz'sTAC specifies that th
consumer names and contact information at issue are a list of customeakesky hac
business with Spice Jazz and are likely to repurchase similar productsgicen]&zz o
its competitors. (TAC § 5%6.) The TACalso specifies thahe information at issu
required time and effort to gather and were not readily available to the generalp
Waltersallegedlycompiled the information byifistrud[ing] her sales directors to store {
names and contact information of the sales representatives under them, antiesf
individual customers (Id. 1 58.)

Spice Jazhas plausibly stateithat Spice Jazz possessed trade secrets.

2.  Second ElementMisappropriation

The DTSAs definition of “misappropriation” includegl) “acquisition of a trad
secret of another by a person who knows or has reason to know that the trade s¢
acquired by improper medhar (2) “disclosure or use of a trade ssaf another withou
express or implied consérty a person whtused improper means to acquire knowle
of the trade secret” or otherwiseeets the criteria set forth in the statute8 U.S.C.
8§18395). “Improper means” includes “theft, bribery, misrepresentation, breaq

inducement of a breach of a duty to maintain secrecy, or espionage through elect
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other means” but not “reverse engineering, independent derivation, or any other
meanf acquisition” 18 U.S.C. 81839(6).

The Courtpreviouslydismissed the misappropriation claimgainst DjafaiZade
without prejudice, finding that the SAC did not inclusjgecific allegations that Djafaf
Zade used or had access to any trade sec®ptse Jazz LLC2020 WL 3406205, at *
(“Spice Jazz makes no misappropriation allegations specifically against [2gdat, but
instead brings claims against Defendants generallfa§)amending the complaint, Spi
Jazz now alleges th§u]pon information and belief,” DjafaZade misappropriated Spi
Jazz’s trade secrets by (1) joining Youngevity as a distributor and using her “downl
helpthetransferof the sales representatives from Spice Jazz to Youngevity, who b
with themthe identifia@ trade secretg2) instructing, or assisting, Spice Jazz's employ
and distributors to compile and transfee identified trade secrets; (8ectronically
receiving or transmitting the database of Plaintiff's spice blératsyoungevity later use
as a model for its products; and (4) electronically receiving or transmitting the down
contact information of customers known to be willing buyers of Plaintiff's prod(€&C
19 135, 144, 158, 167.)

Conclusory allegations raised “on information and beliebf’accompanied bgny
specific factual allegations regarding the defendant’s involvement in the actions giei
to the lawsuit are insufficient to state a claim against the defendéeeBlantz v.
California Dept of Corr. & Rehab., Div. of Corr. Health Care Serv&7 F.3d 917, 92
(9th Cir. 2013) see also Prime Healthcare Servs., Inc. v. Har2is6 F. Supp. 3d 109
1111 (S.D. Cal. 201gholding thatwhere the core allegation of an illegal act is conclus
the allegations on information and belief that reiteratedbia allegatiomlo notmakethat
actplausiblg.

In Blantz the Ninth Circuit Court of Appealdiscounéd the plaintiff's allegation
raised “on information and belief” that the defendant directed the other defendants
the actions that form the basis of the complaetause “no factual assertions support
this allegation, and the conclusory allegations [were] insufficient @n dlvn to defeat
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motion to dismiss.’Blantz 727 F.3d at 927Muchlike the discounted allegation Blantz

Spice Jazzs allegation raised on information and belighat DjafarZade instructed

others to compile and transfer the identified trade seeiis not supported byactual

assertions The same applies to Spice Jazallegationthat DjafarZade electronically

received or transmitted trade secreivenif the Courtwere to accepthat allegatioras
true, the Courtwould have to rely on speations—for example, that Djafazade
committed espionage or employed other improper means to acquire, disclose, or
trade secrets, which are not alleged in the FAQ infer that DjafaiZade’s receipt o

transmission of the trade secrets constitiggal misappropriation

Finally, the allegation that Djafatade joined Youngevity and used her “downline,

or her sales account, to transfer the sales representatwesSpice Jazz to Youngevi

does not suggesthat DjafarZade herself acquired the trade sectbet tlose sales

representatives allegedly gave to Youngevi8pice Jazz does not dispute that shkes
representatives are not trade secr€TeAC 1184.)

The Court dismisseany claim that DjafaZade herself misappropriated Sp
Jazz’s trade secrets.

B. Aiding and Abetting Claims

use

=

Ly

ice

Djafar-Zade argues that Spice Jazz'’s claims for aiding and abetting misappropriatic

of trade secrets and breach of fiduciary duty should be dismissed as preempted by

California Uniform Trade Secrets Act (CUTSA}al. Civ. Code § 342ét seq,. or for
failure to state a claim.
A claim for aiding and abetting may be supported by allegations (1hahe

defendant gave substantial assistance or encouragement to the other, knowing

other’'s conduct constitutes a breach of duty; or (2) the defergdad “substantig

that

assistance to the other in accomplishing a tortious result and [the defendant’s] own ¢ondt

separately considered, constitutes a breach of duty to the third peMseitsdn v. Unior]
Bank of California, N.A.290 F. Supp. 2d 1101, 181C.D. Cal. 2003)citing Fiol v.

Doellstedt 50 Cal.App. 4th 1318, 132526 (1996). Here, Spice Jazz relies on the same
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allegations for both of its aiding and abetting clatqadl raised “upon information an
belief"—thatDjafar-Zade (1)oined Youngevity as a distributor and used her “downl
to help the transfer of the sales representatives from Spice Jazz to Youngevity, wgnd
with them Spice Jazz's trade secrets; (2) instructed, or assisted, Spice Jazz'’s ern
and distributors to compile and transfer the identified trade secretdp¢8pnically
receivedor transmitédthe database of Spice Jazzpice blendghat Youngevity later useg
as a model for its products; and (4) electronically resmbov transmitédthe downloade(
contact information of customers known to be willing buyers of Plaintiff's prod(€&C
19 135, 144, 158, 167, 183.)
1. Aiding and Abetting Misappropriation of Trade Secrets

The TACdoes not state a plausildaim that DjafarZadeaided and abetted oth
Defendard’ misappropriation of trade secretds an initial matterthe TAC contains ng
fact that would support the inference that Djafdade’s own conduct constitutea
misappropriation of trade secretSee suprdart V.A.

Thus, the only theonhtough which Spice Jazz may state a cause of action for :
and abetting is that Djafatade gave substantial assistance or encouragement to the
knowing that the others’ conduct constituted a breach of their duties to Spic&da
Neilson 290 F. Supp. 2at1118(holding that a claim for aiding and abetting may be st
either by alleging (1) the defendant®&/n commission of a torAndsubstantial assistan
of the other's commission of the tort or (2) the defendant’'s substantial assistahes
other’s commission of the tort, knowing that the other’'s conduct constitute$. aSpite

Jazz does not allege that Djatéaide knew that the sales representatives who were

d

ne

bro

nploy

d

p

er

D

Aiding
othel
zz.
ated

Ce

U

hirec

as her downline misappropriated traserets. But even asumingwithout deciding th

t

Djafar-Zade knew that the downline employees engaged in misappropriation of trac

secrets“[m]ere knowledge that a tort is being committed and the failure to prevensit doe
not constitute aiding and abettingFiol, 50 Cal. App. 4t at 1326 (1996) (finding that the

supervisory employee cannot be held liable as an aider and abettor for failing to

the wrongdoing of a subordinateRather, the “plaintiff must show that the aider
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abettor provided assistance that was a substantial factor in causing the haread’suffe

Neilson 290 F. Supp. 2d at 113%pice Jazz does not allege those facts. Even readi
TAC in the light most favorable to Spice Jazz, the Court cannot draw the infénan

ng the

ce

Djafar-Zade’s connection to the scheme was more than tangential. To the extent th:

former Spice Jazz employees who took its trade secrets were placed undeZ&yjafar

line of organization, that fact alone, without more details, does not even providéoa

causd#on for the alleged harm, much less a proximate causation, \sbmkbk courts have

required to find that thessistance was substantiabee, e.g.Cromer Finance Ltd. v.

Berger, 137 F.Supp.2d 452, 470 (S.DN.Y. 2001) (“Substantial assistance requities

but

plaintiff to allege that the actions of the aider/abettor proximately caused the harm on whi

the primary liability is predicated”Mitchell v. Gonzaless4 Cal.3d 1041, 10583 (1991)
(endorsing a “substantial factor” test for proximate caude)other words, Spice Ja:

would have sustained the same harm even if the former Spice Jazz employees &g

under another Youngevity employee’s downline. O#ilxgations raised against Djafar

Zade that pertain téhe alleged misappropriation of tragdecrets relyexclusively on

information and belief and are mostly conclusoBge suprdart V.A.2.

N
N

re ple

The TACdoes not state a plausible claim that Djafade aided and abetted others’

misappropriation of trade secretslherefore, the Court dismiss&pice Jazz's claim

against DjafaiZade for aiding and abetting misappropriation of trade secrets.
2. Aiding and Abetting Breach of Fiduciary Duty

Djafar-Zade also seeks to dismiss Spice Jazz'’s claim for aiding and abetting

of fiduciary duty. Becaug the TAC does not alleghat DjafarZade’s own condugt

brea

constitutes any breach @fuciary duty, the only available theory through which Spice

Jazz may state a cause of action for aiding and abetting breach of fiduciary duty is tf

Djafar-Zade gave subential assistance or encouragement to Walters, knowing tha

Walters’s conduct constituted a breach of fiduciary didgilson 290 F. Supp. 2dt1118

(holding that a claim for aiding and abetting may be stated either by alleging (1) th

defendant’s own commission of a tort and substantial assistance of the other’'s commiss

-12-
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of the tort or (2) the defendant’s substantial assistance of the other's commissiot

n of t

tort, knowing that the other’s conduct constitutes a.toky stated above, the TAC does

not contain enough facts teatisfy the requirement that thedleged assistance
encouragemeriiesubstantial.See supr&art MV.B.1. TheTAC does not state a plausik
claim that DjafatZade aided and abetted Walters’s breach of fiduciary duty.

Therefore, the Court dismisses Spice Jazz’s claim against {Zjafler foraiding and
abetting breach of fiduciary duty

C. Conspiracy Claims

To the extent that Spice Jazz raises a civil conspiramagainst DjafaZade in
comection with the alleged misappropriation of trade searebseach of fiduciary duty
the TAC does not state a plausible cléamthose causes of action. “Under California [§
there is no separate and distinct tort cause of action for civil conspifanym’t Researct
Grp., Inc. v. Genesis Creative Gync., 122 F.3d 1211, 1228 (9th Cir. 1997). Itis inst
“a legal doctrine that imposes liability on persons who, although not actually comr]
a tort themselves, share with the immediate tortfeasors a common plan or desig
preparation.”Mintel Learning Tech., Inc. v. Beijing Kaidi Edublo. C 06 7541 PJH, 20(

WL 2288329, at *4 (N.D. Cal. Aug. 9, 2007) (citidgplied Equip. Corp. v. Litton Saudi

Arabia Ltd, 7 Cal.4th 503, 51611 (1994).
To state a claim for civil conspiracy under California law, a complaint must @
(1) the formation and operation of a conspiracy, (2) wrongful conduct in furtieeodthe
conspiracy, and (3) damages arising from the wrongful conddenhcan v. &ietzle 76
F.3d 1480, 1490 (9th Cir. 1996)Each member of the alleged conspiracy must be leg
capable of committing the underlying tort . . . and must intend the success of the |
of the conspiracy.”Mintel Learning Tech.2007 WL 2288329, at *4.In addition, all
elements of the underlying tort must be satisfied.
/l

or

e
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llege
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2 The Court does not reach whatitiee CUTSA preempts the aiding and abetting claims begause

the outcome would not change either way.
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1. Conspiracyto Misappropriate Trade Secrets
Assuming without deciding that the TAC pleads the underlying clain

misappropriation of trade secrets against other defendants, theldégCnot raiséacts

thatallow the Courto draw the reasonable inference ttiedtt Djafar-Zade intended thie

success of the purpose of the alleged conspirAay.such allegatiosthatarementiored
are generalizedr conclusory allegations raised on information and belief, which the

may not acceptSeeSpice Jazz LL2020 WL 3406205, at *4upraPart IV.A2. The
TAC does not plausibly state a claim against Djafatie for conspiracy to misapproprig
trade secrets.

2.  Conspiracy to Breach Fiduciary Duty

To state a claim for conspiracy to breach a fiduciary duty against £jats, Spice

Jazz must allege that DjafZzade herself owed a duty to Spice Jaxeilson 290 F.Supp
2d at 1133 (“California courts have also held that a claim for civil conspiracy does n(
unless the alleged conspirator owed the victim a duty not to commit the underlying
(citing California Supreme Court caseSpice Jazz has not allegdtDjafar-Zade owec
it afiduciary duty. The TAC does not state a plausible claim that DjZ&ate engaged |
an actionable civil conspiracy to breach fiduciary duty.

Therefore, the Court dismisses tblaims against DjafaZade for conspiracy t
misappropriate trade secrets and for conspirabyaach fiduciary duty

D. Fraud and restitution

Djafar-Zade seeks to dismiss the fraarad restitutiorclaim as timebarred and fo
lack of factual sufficiency.“[I]n California, there is not a standalone cause of actior
‘unjust enrichment,” which is synonymous with ‘restitution Astiana v. Hain Celestig
Grp., Inc, 783 F.3d 753, 762 (9th Cir. 2B)1 However, a court may construe an “un;
enrichment” claim as “an attempt to plead a cause of action giving rise to a r

restitution. . .in lieu of contract damages,” such as “when an express contract was pf

3 The Court does not reach whether the CUTSA preempts the conspiracy claimsebe
outcome would not change either way.
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by fraud, is unenforceable, or is ineffective” or when a “plaintiff chooses to seek rast
on a quastontract theory instead of suing in tortGA Escrow, LLC v. Autonomy Col
PLC, No. C 0801784 SI, 2008 WL 4848036, at *7 (N.D. Cal. Nov. 7, 2008) (qud
McBride v. Boughton123 Cal. App. 4th 379, 385 (2004purell v. Sharp Healthcars
183 Cal. App. 4th 1350, 1370 (2010) (listing the bases for a cause of action s
restitution).

The Court previously dismissed Spice Jazz's requestefditution, finding thal

Spice Jazdid not allege'any contractual relationship with Djafdade that was procure

by fraud or is otherwise unenforceabl&pice Jazz LLZ2020 WL 3406205, at *5After
amending itpleading Spice Jazmow alleges that Djafatade fraudulently induced &
Jazz to hire herdy representing that she would perform valuable work for Plaintiff,
in reality, she never intended to do so, and her plan was to collect hourly payment
work by relying on the protection of her mother who was CEO of thgpaay! (TAC

190.)

The Court construes Spice Jazzkim for restitution as thator fraudulent
inducement of contractTherefore, the analyses of the claim for fraud and the clai
restitution merge

1.  Statute of Limitations

As an initial matter Djafar-Zade requests the Court to take judicial noticeaq
declaration that Spice Jazz filed earlier in the litigation. (Deataraif Kylie Burnett
(“Burnett Decl.’), ECF No. 294, filed Feb. 11, 2020.)Djafar-Zade argues that t
Declaration establishes that Spice Jazz knew about the alleged fraud in July 2015,
claims for fraud and restitution atene-barred.

The Court grant®jafar-Zade’srequest for judicial noticeAt the Rule 12 motiot
to dismiss stage, theurt may noconsider extrinsic matters outside the pleadings wit
converting the motion tthatfor summary judgmentFed. R. Civ. P. 12(b)(6);ee v. City
of Los Angeles250 F.3d 668, @B(9th Cir. 2001) As an exception, the court ctake
judicial notice of‘matters ofpublic record’ Id.; Fed. R. Evid. 201(b) “Facts properly
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held the object of judicial notice in the context of a motion to dismiss under 12
include. . . items in the record of the caselntermedics, Inc. v. Ventritex, InCZ75 F.
Supp. 1258, 1261 (N.D. Cal. 1991). Because Kylie Burnett's Declaration is a part
record of this case, the Court takes judicial notice oDibearation.

The issue is whether tH2eclaration supportBjafar-Zade’s theory thathe fraud
claims a&e time-barred. It does notAt the pleading stage @flitigation, “[a] claim may
be dismissed under Rule 12(b)(6) on the ground that it is barred by the applicablg
of limitations only when ‘the running of the statute is apparent on the facee(
complaint.” Von Saher v. Norton Simon Museum of Art at Pasade®aF.3d 954, 96

(9th Cir. 2010) (quotindHuynh v. Chase Manhattan Bam65 F.3d 992, 997 (9th Cir.

2006)). “[A] complaint cannot be dismissed unless it appears beyond doubt th

plaintiff can prove no set of facts that would establish the timeliness of the”cl&im.

(alteration in original) (quotin§upermail Cargo, Inc. v. United Statés F.3d 1204,206
(9th Cir. 1995)).

Under California law, a thregear statute of limitations applies to claifor fraud.
Cal. Civ. Proc. Code § 338(djzenerally, the cause of action accrues at the time whel

cause of action is complete with all of its eleméntsox v. Ethicon End&urgery, Inc.

35 Cal. 4th 797, 806 (2005). For a fraud cause of action to accrusyehgof the facts

constituting the fraud is also required. Cal. Civ. Proc. Code § 338(d). The eleme
fraud under California law are: “Inisrepresentation (false representation, concealr
or nondisclosure); (2knowledge of falsity (or ‘scienter’); (3) intent to defraud, i.e.
induce reliance; (4ustifiable reliance; and (5) resulting damagBank of the W. v. Valle
Nat. Bank of Arizonad4l F.3d 471, 477 (9th Cir. 1994) (citiktpckethal v. Nationa
Casualty Cq.189 CalApp.3d 1102, 1111 (198Y))

Theissue isvhether DjafaiZade has shown that Spice Jazz cannot have learr
the facts constituting the frawdmisrepresentson, scienter, intent, reliance, a
damage—on or after March 29, 2016, three years before Spice Jazz filed thi®gfer-
Zade bases her argument solely on the Burnett Declara&murding to the Declaratiol
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Burnett was the Chief Operating Officer of YIAH from November 2012 through
2016. Burnett Decly 1.) On June 11, 2015, YIAH hiredjafar-Zade as an assistant |
$22.98 Australian Dollars per hour, asfteremained in that position througlit Burnett’s
tenure as YIAH’s COO. Id. 11 4,8.) Between July 15, 2015, and July 22, 20D&far-

Zademade major errors in her work produdid. § 11.) When Burnett confront&jafar-

May

or

Zadeabout it, DafarZaderesponded that she reports to her mother, Walters, and Burnet

had no control over her. Id.) Burnettalso became aware that DjafZade was no
performing her dutiethrough other avenues: through Djaade’s immediate supervis
and through confirming YIAH’s bank accounts for payments made to Eifafde (Id.
1911, 15-16.)

The Declaration does not show that Spice Jazz’s cause of action for fraud act
July 2015. Burnett’'s statements about the errors that Efafde made in July 2015 (
nat satisfy any of the elements of fraud. The mere fact that an employee made-¢

however grave-does not lend itself to the conclusion that the employee

misrepresentation® her employewith the intent to defraudAside from the statemenits

aboutthe July 2015 incident, the Declaration does not state when Burnett discove
facts constituting the alleged fraudt.is possible thaBurnettdiscovered those facjsst
before she left her position as YIAH's CO®May of 2016 Under that scenanj Spice
Jazz’'scause of action would have accrweithin the limitations period.

In sum, the Declaration does not contain enough evidence for the Cond tizat
Spice Jazz's cause of action for fraud cannot have accrued within thge¢lardemitatons
period. Djafar-Zade does not offer any other evidendderefore, theCourt declines t¢
dismiss Spice Jazz's fraud claims as tinaered?

2.  Sufficiency of Factual Allegations
Djafar-Zade also seeks to dismitse fraud claim for lack of sufficiey of factual

allegations.When a claim is based on fradlde circumstances surrounding the fraud n

4 The Court need not reach Spice Jazz’s argument that Burnett’'s knowledge rbayimptited
to Spice Jazz because the results would be the same.
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be alleged with particularityfed. R. Civ. P. 9(hpeeVess v. CibaGeigy Corp. USA317
F.3d 1097, 1107 (9th CiR2003) (holding that the district court may dismiss a clg
grounded in fraud if the allegations do not satisfy Rule 9(bY) satisfy the particularit
requirement of Rule 9(b), “[a]Jverments of fraud must be accompanied by ‘the who
when, where, and howof the misconduct chargedVess 317 F.3d at 1106 (quotirn
Cooper v. Pickett137 F.3d 616, 627 (9th Ct997)). A plaintiff must plead enough fac
to give defendants notice of the time, place, and nature of the alleged fraud, togght

the contehof any alleged misrepresentation and explain why it is false or misledsiaay.

id. at 1107. The circumstances constituting the alleged fraud must “be specific eno

give defendants notice of the particular misconducso that they can deferdjainst the

charge and not just deny that they have done anything wradgdt 1106 (quotindsly—
Magee v. California 236 F.3d 1014, 1019 (9th Ci2001) (internal quotation marl
omitted)) “However, the rule may be relaxed as to matters within the opposing [
knowledge.” Moore v. Kayport Package Exp., In885 F.2d 531, 540 (9th Cir. 1989).

The Court has already found its previous Ordethat Spice Jazz’'s allegatiotisat
Djafar-Zade claimed payment for hours that she did not actually gark DjafarZade
enough noticef its claimfor fraud Spice Jazz LLC2020 WL 3406205, at *2To the
extent that the TAC lacksertaindetails of the alleged frayduch as whether Djafatade
performed the duties that she was hired, fblose factsare within DjafarZade’s
knowledge. The TAGatisfies Rule 9(b) as to the claims for fraud

Thereforethe Court denieBjafar-Zade’s motion to dismiss Spice Jazefaim for
fraudandthe relatedequest for restitutian
V. LEAVE TO AMEND

Becausespice Jazhas already been provided opportunities to amend its clai
no avail, the Court finds granting further leave to amend would be f8gke Gonzalez
Planned Parenthoqd’59 F.3d 1112, 1116 (9th Cir. 2014) (“Futility of amendmemt,
by itself, justify the denial of . . . leave &mnend™) (quotingBonin v. Calderon59 F.3d
815, 845 (9th Cir. 1995)Fucco Partners, LLC v. Digimarc Corb52 F.3d 981, 100
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(9th Cir. 2009)“[W]here the plaintiff has previously been granted leva@mendand has
subsequently failed to add the requisite particularity to its claims, [t]he distuct <
discretion tadenyleave toamends particularly broad.” (internal quotation marks omitt
(second alteration in original)).
VI. CONCLUSION

The Court GRANTS Defendants’ motion to dismiss Plaintiff's claim f
misappropriation of trade secrets.

The CourtGRANTS Defendants’ motion to dismiss Plaintiff’'s claim for aiding @
abetting misappropriation of trade secrets

The CourtGRANTS Defendants’ motion to dismiss Plaintiff’'s claim for aiding @
abettingbreach of fiduciarguty.

The CourtGRANTS Defendants’ motion to dismiss Plaintiff's claim foivil
conspiracy of misappropriating trade secrets.

The CourtGRANTS Defendants’ motion to dismiss Plaintiff's claim for ci
conspiracy of breach of fiduciary duty.

The CourtDENIES Defendants’ motion to dismiss Plaintiff's claim for fraud @
request for restitution.

The CourDENIES Plaintiff another leave to amend its Complaint.
IT IS SO ORDERED.

DATED: November 2, 2020 f:;_g'ﬂ,(.-f'u_ 4 ‘-L:.Ji;fﬁ-.ﬁfi’f-r't_;(r
Hon. Cvnthia Bashant
United States District Judge
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