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bcal 30 v. Omni Hotels Management Corporation Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

UNITE HERE LOCAL 30, Case No. 19cv830-MMA (LL)

Petitioner
ORDER GRANTING PETITION TO
V. COMPEL ARBITRATION AND

CORPORATION d/b/a OMNI LA

COSTA RESORT & SPA, [Doc. Nos. 1, 11, 13]

Respondent.

On May 3, 2019, Unite Here Local 3(Pgtitioner”) filed a petition to compel
arbitration (“Petition”) against Omni HoteManagement Corporation d/b/a Omni La
Costa Resort & Spa (“Rpsndent”). Doc. No. 1. Respondent moves to dismiss the
Petition, arguing there is no basis to comgélitration under the parties’ collective
bargaining agreement (“Agreement”) aatternatively, Petitioner fails to state a
plausible claim for violation of the Agreemt. Doc. No. 11 at 8, 10. Petitioner

responded in opposition to the motion, and@®eslent replied. Do Nos. 12, 21.

L All citations refer to the pagation assigned by the CM/ECF system.
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Additionally, Petitioner moves fasummary judgment and attorrseyees. Doc. No. 13.
Respondent opposed the motiond &etitioner replied. Dodos. 20, 22. The Court
found the matters suitable for determinaton the papers and without oral argument
pursuant to Federal Rule of Civil Procedure 7&() Civil Local Rule’.1.d.1. Doc. No
23. As explained in further detail in footnotarra, the Court disposes of the Petitior
the motion to dismiss, and the motion fonsuary judgment in a single order. For the
reasons set forth below, the CoOGRANTS Petitioner’s Petition to compel arbitration
andDENIES Petitioner’'s motion for attorneys’ fees.

|. BACKGROUND 2

Petitioner is a labor organization as defl in the Labor-Management Relations
Act (LMRA) and has its principal place btisiness in California. Petition fs&e also
29 U.S.C. § 152(5) (defining “labor organizatl). Respondent is incorporated and h:
its principal place of business in CaliforniRetition § 2. Petitioner represents various
employees of Respondent as their “soleghaing agent.” Agreement § 1(a).

Petitioner and Respondent signed Alggeement on May 14, 2018, but the
Agreement became effective from Jaryuh, 2017, through December 31, 2§19.
Petition I 6; Agreement p. 1. Petitiondeges the Agreememnéquires Respondent to
arbitrate all claims. Petition 1 9. Ther&gment provides a “grievance procedure” if §
conflict arises between the parti€SeeAgreement § 27. As@reliminary matter, the
Agreement states “[e]mployees &mcouragedo first bring any type of dispute,
disagreement, or concern to the employsajservisor or manager, or the Employer’s

Human Resources Department, regardiésghether the employee believes this

2 These facts are taken from the Petition, the padigsarate statements aegponses thereto, as we
as the supporting decktions and exhibits.

3 Additionally, “[tjhe mambers of the bargaining-unit ratifiedeticollective-bargaining agreement on
December 8, 2017. Petition Y 6.
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Agreement to have been violatedd. at § 27(a) (emphasis addédynder the
Agreement, “grievance is defined aslisputebetween the parties as to theerpretation
or application of any provision(9)f this Agreement that arises after this Agreement |

signed and before it terminatedd. at 8 27(b) (emphasis added). When a grievance

arises, both parties are obligated to share retaméormation pertaining to the grievang

Id. at 8 27(c). Failure to do so bars th&ewce’s use at mediation or arbitratidd.

The grievance procedure requires the following:

(d) All grievances must baibmitted to the Employer’'s Human
Resources Director or his or her degignwithin fourteen (14) calendar days
of the employee or Union having known, or should have known, of the
occurrence. The Employer has fourté®&s) calendar days in which to
respond to said grievance in writinghe parties may sedule a grievance
hearing at any mutuallgcceptable time after thénion files the grievance
and prior to the Union’s deadline for mng the grievance to the next step.
Regardlessf a settlement of this grievance is not reached at the grievance
hearing or following the Employer’'s sponse, the Union has fourteen (14)
calendar days from receipt of the Emoyér response to request mediation or
file a Notice of Intent to ArbitrateFailure of the Union to request mediation
or to present a Notice of Intent to Arbitrate within fourteen (14) days of
receipt of the Employer response ltd@sallow any further action on the
grievance unless the time period is veai\by the Union and the Employer in
writing.

(e) Inthe event the matter cannotdmicably adjusted, if agreed to by

the Union and the Employer, it may dgbmitted to mediation before an
unpaid representative designatedHeyleral Mediatbn and Conciliation
Services (“FMCS”). A mediation shalbnvene within fourteen (14) days
after receipt of notice given in writingy either party to the FMCS that
mediation is necessary. Prior to thediation the parties shall designate
whether the mediator’s opinion is to be final and binding. In the event there
IS no agreement between the partigmrding the binding or non-binding
nature of the mediator’'s opinionileer party may proceed to subsection

4 Respondent misquotes Agreement § 27(a).sImiition to dismiss, Respondent uses the phrasing
“[elmployees areequired” Doc. No 11 at 6 (emphasis added), despite the Agreement stating
“[elmployees areencouraged Agreement § 27(a) (emphasis added).
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Id. 8 27(d)—(g) (emphasis added).

in the section titled “401(k) and pension plan&d’ 8 29. The pertinent subsection sta

the following:

27(f) below or the parteemay nevertheless by matiagreement continue
with the procedures set forth in tlgaragraph (e)The mediator shall
provide an oral opinion upon ewletion of the mediation.

In the event that the partiesveanot designated the mediator’s
opinion as final and binding, or therpas do not agree to the mediation
process either party may submit the issue in dispute to an impartial arbitrator,
by filing a Notice of Intent to Arbiate with the FMCS. If the aggrieved
party fails to notify the other of its intent to pursue said grievance to
arbitration within fourteerl4) calendar days aftdre mediation, or within
fourteen (14) days after the requisstmediation is refused the grievance
shall be considered abandoned.

()  If arbitration is resorted tpthe arbitrator shall be selected by
requesting a list of seven (7) arbitrators from the FMCS, all of whom shall
be located in California or Nevadacamembers of the National Academy of
Arbitrators. The parties shall alternate striking names from the list, with the
Union making the first strike. The demn of the arbitrator shall be final

and binding upon both partiegny expenses of thelatrator shall be borne
equally by both parties. Duringelperiod that any matter is before

mediation or is in the course of arbttom, as the case mae, there shall be

no stoppage of work or other econoration taken by one party against the
other.

(g) The arbitrator or mediator shall only have the authority to grant
awards for grievances and shall have authority to add to, alter, delete,
modify or change the terms provisions of this Agreementhe decision of
the arbitrator shall be final and binding upon the parties.

In addition to Section 27, the Agreem@novides additional arbitration language

(b)  Within six-months of ratification dhis Agreement, the parties shall
meet to establish a new variable raelltiemployer pension plan based on
the following guiding principles

19cv830-MMA (LL)

[es




© 00 N oo o A W DN P

N NN RN N NNNDNNRRR R R R B R B
W N O 0 N W NP O O 0N O 0 W N R O

* Recognizing that pension plans havmberent risk ouinfunded liability,
the plan shall be established and ofsgtan a manner that seeks to avoid
such Employer liability.

» The Employer shall contribute to gension plan in the same amounts as
set forth in subsection 29(a) for alnployees hired after ratification.

» Each employee hired prior to ratifica shall be given a choice whether to
participate in the pension plan or twntinue in the Labor Union 40I(k) Plan.
Such choice shall be made (i) within tii{30) days of ratification, or (i)
within thirty (30) days of the pensigilan being established, provided that if
an employee chooses to participatéha pension plan, he/she may not
choose to return to receiving Employer contributions to the 401 (k).

» The Union shall have twenty-fo@dj months to obtain agreement from
another employer to join the new pension plan. If no other employer agrees
to participate, the parties shallopen this section of the Agreement and
bargain a different provision.

» Until the new pension plan is es&ied, the Employer’s pension plan
contributions (which shall be thersa amounts as set forth in subsection
29(a)) shall be placed in an escrovecaunt, with such funds being placed in
low-risk investments.

» The Employer shall have one seaherboard of the new pension plan.

If the parties are unable to agree on the terms of the pension plan document
the dispute shall be resolved through arbitration, with an arbitrator selected
as provided in section 27(f)

Id. 8 29(b) (emphasis added).
Petitioner alleges it “worked with the Ttass of the San Diego UniteHere Trus;
fund to develop a pension plan that wbatldress Respondent’s concerns regarding
unfunded liabilities” addressed in Section 29(Pgtition | 12. Petitioner further claim
it “found another hotel employer that agrdedoin the new pension plan in or about
November 2018.”ld.  13. After finding the additiohamployer to join the pension
plan, Petitioner alleges that it “sought t@ogate” with Respondent, who then replied
forwarding a prior proposal and stating thatvould contact Petitiner in 2019. Petition
1 14. On February 21, 2019, Petitioner reaahgdo Respondent for dates to negotia

the pension plan, but Respondent did not supply Petitioner with precise dates for

92}

by

e

negotiation; instead, Respondent replied that & lwaking at dates in late March or early

5
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April. Id. § 15. On March 5, Bi@goner sent a pension plan proposal to Responddnf]

16; see alsdoc. No. 13-2 at 59. Respondent claithe March 5 letter did not propose

negotiation dates, enclose miochtions, or contain a new pension plan document. D
No. 20-1 at 4. On March 11, Responderd hat responded to B&oner, and Petitioner
“exercised its right to submit the unresolved terms of the pension plan to binding
arbitration” because the pigas were “unable to agree on a pension plan document fq
new variable rate multiemployeension plan pursuant to Section 29, subsection (b)
the collective-bargaining agreement.”tiken { 17, 18, 20. On March 28, 2019,
Petitioner contacted Respondent to fantime to seledhe arbitrator.ld. § 21. On April
8, 2019, Respondent notifiedtRener “that it was not going to agree to select
arbitrators.” Id. 1 22. On April 23, 2019, Respondent notified Petitioner “that it was
going to agree to select arbitreg@mr agree to negotiation datesld.  22. Petitioner
alleges Respondent, as of the date of the Petition, “has rdtusekbct an arbitrator or
otherwise comply with its arbitration obligationdd. § 24.

II. LEGAL STANDARD

As an initial matter, Respondent bringsmotion to dismiss pursuant to Federa
Rule of Civil Procedure 12(b)(6) and LMR&A301. Doc. No. 11 at 2, 5. Petitioner
brings its motion pursuant to Rule 56. Neitlstandard controls when deciding wheth

a motion to compel arbétion should be granted.

> The Supreme Court has establlaeset of foundational principles mavigating arbitration clauses.
Seeinfra. Further, the Supreme Court has articulatelkar presumption in feor of arbitration and
views ambiguities in favor of arbitratior8eeAT & T Techs., Inc. v. Commc’ns Workers of A5
U.S. 643, 650 (1986)nfra. The arbitration context and theepumption do not align with the Rule
12(b)(6) mandate to construe faat allegations in the light most favorable to the nonmoving psety,
Cabhill v. Liberty Mut. Ins. C9.80 F.3d 336, 337—-38 (9th Cir. 1996), or align with the Rule 56 manc
to view evidence and all reasonabiterences therefrom in the light most favorable to the nonmovif
party—except to the extent necessary under the “wehétlere is an arbittian clause” step of the
analysis, which is not at issue heieE.O.C. v. Waffle House, In&34 U.S. 279, 294 (2002);W.
Elec. Serv., Inc. v. Pac. Elec. Contractors As8®9 F.2d 626, 630-31 (9th Cir. 1987). Accordingly,
the Court follows the clear stdard provided in Supreme Couwarid Ninth Circuit precedent.

19cv830-MMA (LL)
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Federal policy favors arbittian of labor disputesGateway Coal Co. v. United
Mine Workers of Am414 U.S. 368, 377 (1974). Sexti301 of the LMRA “does more
than confer jurisdiction in #nfederal courts over laborganizations. It expresses a
federal policy that federal courts should entothese agreements on behalf of or aga
labor o[r]ganizations and that industrial peaa@an be best obtained only in that way.”
Textile Workers Union of Am. v. Lincoln Mills of Ala53 U.S. 448, 455 (195&ee also
29 U.S.C. § 185(a). The Supreme Courtsetdorth three foundational principles
regarding arbitration clauses.

First, “[a]rbitration is a mier of contract and a partannot be required to subm
to arbitration any dispute which he has not agreed so to subiit& T Techs., Ing.
475 U.S. at 648 (quotingnited Steelworkers of Am.Warrior & Gulf Nav. Co. 363
U.S. 574, 582 (1960)). In deteimmg whether the parties aggd to arbitrate, a court
adopts a standard similar to summary judgment: only making a decision where the
genuine dispute as to any maaéfact and the party is entitléo judgment as a matter (
law.® Se€eThree Valleys Mun. Water Dist. v. E.F. Hutton & (225 F.2d 1136, 1141
(9th Cir. 1991)Lopez v. Terra’s Kitchen, LLB31 F. Supp. 3d 1092, 1097 (S.D. Cal.
2018);Cordas v. Uber Techs., In@28 F. Supp. 3d 98988 (N.D. Cal. 2017).

Second, “the question of arbitrability—wther a collective-bargaining agreeme

creates a duty for the parties to arbitrateptheicular grievance—is undeniably an isst

The proper motion practice for a et to compel arbitration diffedsom a standard complain.
A petition should state the evidence and argument stipg@rbitration, a rggnse should give counte

evidence and argument opposing thetioa, and a reply should offerbattal for the petitioner. A

petition, followed by a motion to dismiss, and then followed by a motion for summary judgment i$

needless, repetitive motigmactice. Because ofé¢hnapplicability of the motion to dismiss and
summary judgment standards, the Court constreemtitions and accompanying briefs as part of th
petition to compel arbitration, resporiseopposition to the petition, and reply.

6 The Court emphasizes that this adoption of timensary judgment standard is for the limited purpo

nst

re is

D

Se

of determining whether there is an arbitratioreggnent and does not pertain to whether the agreement

requires arbitration of the disputEor the latter analysis, which isiasue in this case, the Court is
bound by the presumption discusseita.

19cv830-MMA (LL)
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for judicial determination.”ld. at 649 (citingWarrior & Gulf Nav. Co, 363 U.S. at 582
83, 583 n.7)see alsdBeach Air Conditioning & Heatingnc. v. Sheet Metal Workers

Int’l Ass’n Local Union No. 10255 F.3d 474, 476 (9th Cir. 1995) (“Whether a dispute i

subject to arbitration is an issue for the courts rather than theatobiiv decide”). In
assessing the question or arbitrability, a coucbisfined to the arbitration clause, “not
the substantive contractatise in controversy.Haig Berberian, Inc. v. Cannery
Warehousemerb35 F.2d 496, 499 (9th Cir. 1976). The question of arbitrability belg
to the court and not the arbitrator “[u]ndéethe parties clearlyna unmistakably provide
otherwise.” AT & T Techs., In¢c475 U.S. at 649 (citingvarrior & Gulf Nav. Co, 363
U.S. at 582-83, 583 n.7). Arbitrators catidle arbitrability whe there is a broad
arbitration clause SeeUnited Bhd. of Carpenters & dwers of Am., Local No. 1780 v.
Desert Palace, In¢94 F.3d 1308, 1310 (9th Cir. 1996). “A typical broad arbitration
clause applies to any dispstor grievances arising out of the collective bargaining
agreement or involving its meaning or interpretatioBlid. of Teamsters & Auto Truck
Drivers Local No. 70 v. Interstate Distrib. C&832 F.2d 507, 510 n.2 (9th Cir. 1987).
Third, “in deciding whether the partibave agreed to submit a particular
grievance to arbitration, a court is notrtide on the potential merits of the underlying
claims.” AT & T Techs., In¢475 U.S. at 649. In making its ruling, a court is confing
to determining (1) whether a collective bairgng agreement is in existence and (2)
whether the agreement requires adtitm of the dispute at issu&eelnt’l Union of
Operating Engineers, Local 158FL-CIO v. Flair Builders, InG.406 U.S. 487, 491-92
(1972). If a court finds that the answerdhose questions are “yes,” then a court mus
compel arbitration.SeeDean Witter Reynolds, Inc. v. Bydi70 U.S. 213, 218 (1985)
(“[T]he [Arbitration] Act leavesno place for the exercise of discretion by a district co

but instead mandates that district cogtiall direct the parties tproceed to arbitration

19cv830-MMA (LL)
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on issues as to which an arbitration agreement has been sighédl.ther issues, suct
as procedural disputes, go to the arbitratbeeHowsam v. Dean Witter Reynolds, Inc.
537 U.S. 79, 84 (2002) (““[P]rocedural” quems which grow out of the dispute and
bear on its final disposition’ are presumptivalyt for the judge, but floan arbitrator, to
decide.”);John Wiley & Sons, Inc. v. Livingstd®i76 U.S. 543, 557 (1964) (same).
However, the Ninth Circuit has also notedlinta that “[t|here is some support for the
proposition that a court may caoder a strictly procedural question as to the timelines
a demand for arbitration in those rare amstes where no factual dispute exists and
resolution of the issue would prade all need for arbitration.Retail Delivery Drivers,
Driver Salesmen, Produd&’orkers & Helpers Local 588 v. Servomation Cpifd.7 F.2d
475, 478 (9th Cir. 1983).

In addition to these foundational peiples, courts are guided by a strong
presumption in favor arbitratiorPhoenix Newspapers, In¢. Phoenix Mailers Union
Local 752, Int’l Bhd. of Teamsterd89 F.2d 1077, 1080 (9th Cir. 1998¢e alsdesert
Palace, Inc, 94 F.3d at 131@Mennis L. Christensen Gen. Bldgontractor, Inc. v. Gen.
Bldg. Contractor, InG.952 F.2d 1073, 1076 (9th Cir. 19943 amended on denial of
reh’g (Dec. 18, 1991) (“In labor contracts winbitration clauses, the presumption of
arbitrability is very strong.”). “The partcontesting arbitrability bears the burden of
demonstrating how the language in théemtive bargaining agreement excludes a

particular dispute from arbitration.Phoenix Newspapers, In@89 F.2d at 1080. A

" The Court notes that despite thebAration Act not applying to diective bargaining agreements,

federal courts have ofteadked to the Act for guidanée labor arbitration cases,
especially in the wake dfie holding that 8 301 of the har Management Relations Act
1947, 61 Stat. 156, 29 U.S.C. § 185, empowerseitheral courts to fashion rules of
federal common law to govern “[s]uits forolation of contractbetween an employer
and a labor organization” under the federal labor laws.

United Paperworkers Int’l Union, AFL-CIO v. Misco, Ind84 U.S. 29, 40 n.9 (1987) (citifigxtile
Workers 353 U.S. at 457kee als® U.S.C. § 1.

19cv830-MMA (LL)
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petition to compel arbitratioshould be granted “unlessnitay be said with positive
assurance that the arbitration clause is neteptible of an interpretation that covers tf
asserted dispute. Doubts shouldé&solved in favor of coverage AT & T Techs., Ing.
475 U.S. at 648 (quoting/arrior & Gulf Nav. Co, 363 U.S. at 582-83). However,
“[w]hile ambiguities in the language of tlagreement should be resolved in favor of
arbitration, [] we do not override the claatent of the parties, or reach a result
inconsistent with the plain text of tikentract, simply because the policy favoring
arbitration is implicated.”"Waffle House, In¢534 U.S. at 294 (citingolt Info. Scis., Inc
v. Bd. of Trustees of Leland Stanford Junior U89 U.S. 468, 476 (1989)).
l1l. DISCUSSION

Respondent argues the Court should disrthe Petition because Petitioner “fail
to allege a dispute thatssibject to arbitration under Section 29 of the [Agreement].”
Doc. No. 11 at 8see alsdoc. No. 20 at 15. Accombly, the Court proceeds by
assessing (1) whether there is a collective diangg agreement beeen the parties and

if so, (2) whether the agreement requires aabdn of the dispute at issue. The first

guestion is undisputed. Both parties agreettiee is a collectivbargaining agreement.

Petition 1 9-11 (alleging the collective bargamagreement betweéme parties); Doc.
No. 12 (“[Respondent] concedes that the parties are subject to a collective bargain
agreement.”); Doc. No. 20-2 at 2 (notithgat it is undisputed that Petitioner and
Respondent are parties to the Agreement).

However, the second question is at &ssdMVhereas Petitioner alleges that an

inability to agree to the terms of a pensioarphgreement triggers arbitration, Petition

19, 28, Respondent argues tH&etitioner] failed to allege angrievance or dispute that

IS subject to arbitration under the terms a@ittagreement,” Doc. No. 11 at 5. Respong
further asserts that the Petition is inappiate because Petitioner failed to follow the
grievance procedures under Section 27—spedyitiaht Petitioner failed to allege “(i)
any grievance (ii) that it submitted to Omni’s Human Resources Director or his or h

designee (iii) within fourteen (14) calend#ays of the Union having known or should
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have known of the occurrence of the unideadifgrievance.” Doc. No. 11 at 9. In
opposition, Petitioner argues that it did folltive correct procedure but relies on Section
29(b)’s refence to Section 27(f): “If the parties are unable to agree on the terms of the
pension plan document, the dispute shallds®lved through arbitration, with an

arbitrator selected as provided in sectio(f27 Agreement § 29(b)Poc. No. 12 at 9.

Petitioner further argues that any disagreemsener procedural questions and defens

(D
(9]

are questions for an arbitratd8eeDoc. No. 12 at 11-15.
On a more substantive level the partesagree on whether there are terms of a
pension plan to arbitrate. Respondent ardtiese was not even an opportunity for an

inability to agree to arise” to trigger Sectidf(b)’'s arbitration prowion. Doc. No. 21 at

8. Petitioner argues that Section 29(b) is an “interest arbitration clause” and the dispute

triggering the Section 29(b) arbitration ct@was Respondent’s failure to engage witl

—

Petitioner’'s March 5, 2019 propal and Petitioner’s subsequent submission of the
unresolved terms to arbitian. Doc. No. 12 at 9.

As noted above, the question of arbitligbbelongs to the court and not the
arbitrator “[u]nless the parties cleadnd unmistakably provide otherwiseAT & T
Techs., InG.475 U.S. at 649 (citingvarrior & Gulf Nav. Co, 363 U.S. at 582—-83, 583
n.7). The Ninth Circuit has held that pas agreed to arbitrator-decided arbitrability
where “[tlhe parties agreed to a broaditation clause, which require[d] all disputes
‘regarding thanterpretation or applicatiorof the provisions of this Agreement raised by

the Union or the employee alleging a violation of the terms and provisions of the

8 “Interest arbitrationis arbitration over n& contract terms. Intereatbitration is distinct from
‘grievance arbitration,” which cove disputes regarding complianeéh an existing agreement/lht’l
Bhd. of Elec. Workers, Local No. 367, AELO v. Graham Cty. Elec. Coop., In€83 F.2d 897, 899
(9th Cir. 1986)see alsdHotel & Rest. Employees, & Bariders Union, Local 703 v. Williams52
F.2d 1476, 1479 (9th Cir. 1985) (noting that the sarmenae applies to enfoirmy both grievance and
interest arbitration clauses). Heb®th types of arbitration clauses overlap. Section 29(b)’s pensign
plan provision is an interest arbitration clause because it addpedeasial new contract terms not ye
agreed to within the existing Agreement. Sectiofis2¥ grievance arbitratioriause because it pertairjs
to terms of the current, existing Agreement.

11
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Agreement’ to be submitted to arbitratiorDesert Palace, In¢94 F.3d at 1310
(emphasis added). TlEesert Palace, Inacourt found that “[tjhe only disputes that
[were] exempted from the griance and arbitration procedsr[were] those ‘disputes
specifically excluded in other Articles’ ofégragreement,” but the exclusion clause did
not pertain to arbitrabilityId.

Here, Section 27 has similar langudgehe arbitration clause [Desert Palace,
Inc. Just as iDesert Place In¢.Section 27 defines a “grievance” subject to the
arbitration process as “a disputetween the parties as to thierpretation or

applicationof any provision(s) of this AgreemefitAgreement § 27(b) (emphasis

added). The language setting forth the guigingciples for a potential pension plan and

the consequence of failing to agree on temfSection 29(b) are provisions under the

Agreement. Moreover, Seati 29(b) is not excluded from the grievance and arbitration

procedure. Thus, the debatet@she interpretation of “if th parties are unable to agres
to the terms of the pension plan docunfe®29(b), and the terms themselves—if anyj
fall under an arbitrator’s power to deciaial arbitrability. Additionally, given the
language stating that the arbitration-grievance procedure is appropriate for dispute
pertaining to the interpretation or applicatiof any Agreement provision, Section 27 i
typical broad arbitration clause granting abitator the power tdecide arbitrability.
SeeDesert Palace, In¢94 F.3d at 1310nterstate Distrib. Cq.832 F.2d at 510 n.2.
Therefore, the Court finds that the questdmrbitrability belongs to an arbitrator.

Even if the Agreement does not confer an arbitrator with the power to decide

arbitrability, the Court finds that the Agreemeequires arbitration of the dispute. The

Agreement clearly states that inabilityp “agree on the terms of the pension plan

document shall” result in resolution through arbitration. Agreement § 29(b). Clear
parties do not agree to the meaning of “if plagties are unable to agree to the terms g
the pension plan documentld. The disagreement is essentially “a dispute between
parties as to the interpretationapplication” of Section 29(b)ld. § 27(b). Further, the

Court is confined to the language of the adtitbn clause in assengiarbitrability. Thus

12
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pursuant to Section 27, the clear languaghefarbitration agreement requires the Court

to adhere to the parties’ Agement and compel arbitratiomer the “interpretation or

application” of Section 29(b). The broaadmage of Section 27—defining a “grievang

subject to arbitration as “a dispute between the parties as to the interpretation or
application ofany provision(s) of this Agreement8 27(b) (emphasis added)—clearly
includes issues of interpretation as to the laggua “unable to age on the terms of th
pension plan document” contained in Section 29(b), even though the exact terms
themselves are subject to the interest arbitration clause of Section 29(b).

Moreover, Respondent’s arguments regagdimeliness or conditions precedent
arbitration are issues for arbérator and not the CourSeeHowsam 537 U.S. at 84;
John Wiley & Sons, Inc376 U.S. at 557. In addition to the clear language of the
Agreement requiring arbitration, the Courtther finds support for arbitration in the
presumption in favor of arbitration where doubts or ambiguities in the language of t
Agreement should be resolvadfavor of arbitration.SeeWaffle House, In¢534 U.S. af
294;Warrior & Gulf Nav. Co, 363 U.S. at 582-8Fhoenix Newspapers, In@89 F.2d
at 1080. Because Respondent fails to omere its burden tehow the Agreement
excludes the dispute from arbitration, its challenge to the Petition fails.

Accordingly, the CourGRANTS Petitioner’s Petition to compel arbitratidn.

® Respondent further argues “[t]o the extent Rifiiis asserting a clairfor breach of contract,
[Petitioner’s] [Petition] must be dismissed becausifiener] has failed to allege that [Respondent]
breached the parties’ [Agreement].” Doc. No. 11 at 11.

to

he

The Court finds Petitioner has not pleaded a breach of contract cause of action. The Petition

only contains a single cause of action for “Petit@i@Compel Arbitration” brought under the LMRA.”
Petition at 11 (emphasis omitted). The substance of Petitioner’s allegations focus on compelling
arbitration. SeePetition 1 1, 10, 19-24, 28, 29. Moreover, titeter does not plead contract breach
damages. Rather, Petitioner explicitly requestg two types of relief: (1) an order compelling
arbitration and (2) attoeys’ fees and costs. Petition at 5-6.

Overall, Petitioner’s allegations pertain to arbitration dachot sound in traditional contract.
Accordingly, the Court finds Petiti@r does not allege breach of cactrand declines to consider the
motion as to the breadt contract claim.
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IV. REQUEST FORATTORNEYS’ FEES

A. Legal Standard

A court has the inherent, discretionaryyes to award one party attorneys’ fees
when another party acts “in d&aith, vexatiously, wantonly, dor oppressive reasons.’
Alyeska Pipeline Serv. Co. v. Wilderness Sat2l U.S. 240, 258-59 (1975). The Nin

Circuit has stated that

“Iit is generally recognized that labarbitration advances the goal of
industrial stabilization. . . . Engagingfinvolous dilatory tactics not only

denies the individual prompt redress, it threatens the goal of industrial peace|

Therefore, the deterrencepast of an award of attoeys’ fees is particularly
served where a party, without justificatiaefuses to abide by an arbitrator’s
award.

United Food & Commercial Workers Uniolngcals 197, 373, 42&88, 775, 839, 870,
1119, 1179 & 1532, by United Food & CommaldVorkers Int’l Union, AFL-CIO v.
Alpha Beta Cq.736 F.2d 1371, 1382 (9th Cir. 1984) (quotinggrnational Union of
Petroleum & Industrial Workers Western Industrial Maintenanckc., 707 F.2d 425,
428 (9th Cir. 1983)). The Ninth Circuit has apgli@is logic to refusals to arbitrate: “t
policy concerns raised by frivolous or bad farfusals to arbitrate or appeals of distri
court orders compelling arbitration are the sam¢hose raised by frivolous or bad fait
refusals to comply with an arbitration awardd. at 1383. Thus,teorneys’ fees are
appropriate “when a party frivolisly or in bad faith refuses to submit a dispute to
arbitration or appealfrom an order compelling arbitrationld.
B. Discussion

Petitioner requests leave of Court to lenotion for reasonable fees and expen
incurred in preparing the Petition and supsmnt motions because Respondent’s refus

to arbitrate constitutes “bddith.” Doc. No. 13 at 1215. Respondent argues that

Petitioner fails to show how Rpondent meets the standard to award attorneys’ fees.

14
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Respondent further asserts thdtat “a good faith basis to resisterest arbitration” ang

that attorneys’ fees are not warranted eWwétetitioner prevails. Doc. No. 20 at 27.

The Court finds that an award of attoreefees is inappropriate. Although some

of Respondent’s arguments here are unsuccessful, the Court finds that Responde
good faith objection to arbitration given the factshis case. In thparties’ declarationg
for example, the Court notes uncertainty andsible miscommunications as to meetir
between the parties and the status of denimpertinent to the dialogue between the
parties. SeeDoc. No. 13-2 at 3—4; Doc. No. 20-1 at 3edmpareDoc. No. 13-2 at 3

(stating that Petitioner sent Respondent a description of the proposed pensiomithiar

Doc. No. 20-1 at 4 (stating that Petitioner dat propose dates to giiate the terms and

did not include a copy of the proposed modifications). Specifically, Respondent

emphasizes that it did not receiveanplete proposal from PetitionebeeDoc. No 20-1
at 4-8. Given the evidencegtourt finds that Respondent’s actions do not constity
frivolous or bad faith refusals to arbitrate atid)s, declines to use its discretion to aw
attorneys’ fees. Awordingly, the CourDENIES Petitioner’s motion for attorneys’ feeg

V. CONCLUSION

Based on the foregoing, the CoGIRANTS Petitioner’s Petition to compel
arbitration, andENIES Petitioner’s request for atteeys’ fees. The Cou@RDERS
the Clerk to close the case.

IT1S SO ORDERED.

Dated: November 18, 2019

I SR /e

Hon.MichaelM. Anello
United States District Judge
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