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V. Matrix Solutions, LLC et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CrossFit, Ing.a Delaware corporation, Case No0.:19-CV-0088%*CAB-BLM

Plaintiff,
ORDER GRANTING MOTIONTO
V. DISMISSFOR LACK OF
PERSONAL JURISDICTION

1S4

Matrix Solutions, LLC d/b/a Progenex, &
Wyoming limited liability company, et al.
Defendarg. [DOC. No0s.64, 68]

This matter is before the Court on a motion to dismiss for lack of per

jurisdictionfiled by Defendants Fitness Trade sp. z 0.0. and Fitness Trade sp. z 0.¢

deems it suitable for submission without oral argument. As discussed below, the
Is granted, and the claims against the Fitness Trade Defendants are disonitselddf
personal jurisdiction.

l. Background

On May 10, 2019 Plaintiff CrossFit, Inc(“CrossFit”) filed this lawsuitagainst
Defendand Matrix Solutions, LLC (“Matrix”); Progenex Holdings, LLC (“Holdings'the
Fitness Trade Defendants, which are a Polish limited liability company and a Polish
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(together, the “Fitness Trade Defendants”). The motion is fully briefetltree Court
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partnership, respectivelyand ABC Corp [Doc. No. 1.] The original complaint asser
claims for breach of contrgcbreach of the covenant of good faith and fair dea
trademark infringement, unfaiompetition “passing off” under United Kingdom commy¢
law, and unjust enrichment[Doc. No. 1.] On December 2, 2019, CrossFit filed
operativeFirst AmendedComplaint (“FAC”), adding Defendants MichaBlisinski an

individual (“Slisinski’); The Conclave, LLC (“Conclave”); and Dagobah, LL

(“Dagobah”). [Doc. No. 28] The FAC made few unique factual allegations against {
new defendants. Instead, the FAC simply definedotlthe defendants together
“Progenex” based on a conclusory allegation that they were acting “as a partnershiy
venture, and/or alter egos of one anotheld: 4t § 14.] Counsel for Matrix and Holding
subsequentlywithdrew without a replacemeifiboc. No. 32],and defendantConclave
failed to respond to the FAQesulting in theeventualentry of default judgment again
defendants Matrix, Holdings, and ConaaviDoc. No. 54 On February 28, 2020hé
Court granted Dagobah’s motion to dismiss for lack of personal jurisdicfidac. No.
48.]

The Fitness Trade Defendants and [8lisinski are now the only remaining
defendants in this matterAfter receiving several lengthy extensions from the Cq
CrossFitcontends that ifinally served the summons and FAC on the Fitness T
Defendants via the Hague Convention on June 29,.2{i#fc. No.63.] CrossFit has yg
to serve Mr. Slisinski. On September 17, 2020, the Fitness Trade Defendants f
present motion to dismiss for lack of perabjurisdiction which is nowfully briefed and
ripe for resolution [Doc. No. 64.]

II. Legal Standards

Federal Rule of Civil Procedure 12(b)(2) allows a district court to dismiss an

for lack of personal jurisdiction. “Where defendants move to dismiss a complaint f

! According to the Complaint, Fitness Trade sp. z 0.0. is a Polish limited liabilitpaogmand Fitnes
Trade sp. z 0.0. sp. k. is a Polish limited partnership. [Doc. No. 1 at 1 5-6.]
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of personal jurisdiction, plaintiffs bear the burden of demonstrating thadiction is
appropriate.” Dole Foods Co. Inc. v. Watt303 F. 3d 1104, 1108 (9th Cir. 2002). “T|

court may consider evidence presented in affidavits to assist in its determination g

order discovery on the jurisdictional issueBbe v. Unocal Cp., 248 F.3d 915, 922 (9th
Cir. 2011) (citingData Disc, Inc. v. Sys. Tech. Ass'n, Iii&7 F.2d 1280 (9th Cir. 1977)).

A court’s power to earcise personal jurisdictionver a nonresident defendant i

limited by two independent constraints, namely tphpliaable state personal jurisdicti
statute and the constitutional principles of due proc&éer v. Johnsqrll F.2d 1357
1361 (9th Cir. 1990)see also In re W. States Wholesale Natural Gas Antitrust, L 1tié
F.3d 716, 741 (9th Cir. 2013)[ p]Jersonal jurisdiction over a nonresident defendal
proper if permitted by a state’s loagm statute and if the exercise of that jurisdiction ¢
not violate federal due process.”Under California’s longarm statute, Californiatate
courts may exercise personal jurisdiction ‘on any basis not inconsistent wi
Constitution of this state or of the United State®dimler AG v. Baumarb71 U.S. 117
125 (2014) (quoting Cal. Civ. Proc. Code An®.410.10 (West 2004)). Thusth&
jurisdictional analyses under state law andlefal due process are the sdn
Schwarzenegger v. Fred Martin Motor C874 F.3d 797, 80801 (9th Cir. 2004)).

Under the Due Process Clause of the Fourteenth Amendment, to eperssea
jurisdiction over an odbf-state defendant, the defendant must have “certain mini
contacts with [the State] such that the maintenance of the suit does not offend trg
notions of fair play and substantial justiceGoodyear Dunlop Tire Operations, S.A.
Brown 564 US.915, 9232011)(quotingInt’l Shoe Co. v. Washingtp826 U.S. 310, 31
(1945) (internal quotations omitted)). This minimum contacts jurisdiction may be
“general or alpurpose jurisdiction,” or “specific oraselinked jurisdiction.” Id. at 919
(citing Helicopteros Nacionales de Colombia S.A. v. H#86 U.S. 408, 414 (1984)'The
strength of contacts required depends on which of the two categories of p
jurisdiction a litigant invokes: specific jurisdiction or general jurisdictioR&nza v. Nikg
Inc., 793 F.3d 1059, 1068th Cir. 2015).
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Here, because the motion to dismiss for lack of jurisdiction is based on aff
and documentgrossFitis required to make a prima facie showing thatFitness Trady
Defendants arsubject to personal jurisdiction in Californidee Pebble Beach Co.
Caddy 453 F.3d 1151, 1154 (9th Cir. 2006). The uncontroverted allegations
complaint must be taken as true and factual conflicts must be resolReassFits favor.
Mavrix Photo, Inc. v. Brand Techs., In647 F.3d 1218, 1223 (9th Cir. 2011 order to
survive the motion to dismis€rossFitmust show thathe Fitness Trade Defendahiwve
minimum contacts with the forum state as will allow ei®&¥ of personal jurisdiction ov
it, but “bare formulaic accusations” that a defendant maintains sufficient contact
California are inadequat&chwarzeneggeB74 F.3d at 800.

[11. Discussion

A. General Jurisdiction

“A court with general jurisdiction maydarany claim against that defendant, e\
if all the incidents underlying the claim occurred in a different Statristol-Myers
Squibb Co. v. Superior Court of Californid37 S. Ct. 1773, 1780 (201@®mphasis ir
original) (citingGoodyeay 564 U.S. 8919). “But ‘only a limited set of affiliations with
forum will render a defendant amenable to’ general jurisdiction in that Stdtgguoting
Daimler, 571 U.S. at 137) General jurisdiction over a corporate defendant is warrg
when the defendd’'s “continuous corporate operations within a state [are] so subst
and of such a nature as to justify suit against it on causes of action arising fromsg
entirely distinct from those activitieslht’l Shoe 326 U.S. at 318. The “paradignrdon’
for exercisng general jurisdiction over a corporationtie state(s)where the corporatio
“is fairly regarded as at honiei.e. in the state of its incorporation and the state @
principal place of businesssoodyeay 564 U.S. at 924For foreign corporations, a coy
may assert its general jurisdictiowlien[the corporation’shffiliations with the State af
so ‘continuous and systematic’ as to render them essentially at home in the forum
Id. at 919 (quotindnt’l Shog 326 U.Sat 316).
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There is naispute that the Fitness Trade Defendants are Polish entities wit
principal places of business Roland andthereforeare “fairly regarded as at home”
Poland Id. at 924. Further,CrossFit has naissertedand thisCourt does not findthat
the Fitness Trade Defendants have any continuous and systemadiatioa$i with
California that would render them “essentially at home” in this stigteat 919 see alsc
Mavrix, 647 F.3dat 1225 (finding no general jurisdiatin where the defendant “has
offices or staff in California, is not registered to do business in the state, has noae
agent for service of process, and pays no state”Jax@scordingly, the Court finds tha
general jurisdiction over the Fitre$rade Defendants not warranted

B. Specific Personal Jurisdiction Under Federal Rule of Civil
Procedure 4(k)(1)(A)
As stated above, the parties do not dispute thaFitiness Trade Defendants 4
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Polish entities with their principal places of busings®oland. Nevertheless, the FAC

alleges, andCrossFitargues in its opposition, that this Court has specific pers
jurisdiction over the Fitness Trade Defendamtsler FederalRule of Civil Procedure
4(k)(1)(A). The Ninth Circuit applies a thrgearttest to determine whether a district co
can exercise specific personal jurisdiction over a nonresident defendant:

(1) The nonresident defendant must purposefully direct his activities or
consummate some transaction with the forum or resident therquéyform
some act by which he purposefully avails himself of the privilege of
conducting activities in the forum, thereby invoking the benefits and
protections of its laws (the “purposeful availment” requirement);

(2) the claim must be one which arises out of or relates to the defendant’s

forum-related activities; and

(3) the exercise of jurisdiction must comport with fair play and substantial
justice, i.e. it must be reasonable.

SchwarzeneggeB74 F.3dat 802 (quotingLake v. Lake817 F.2d 1416, 1421 (9th Cj

1987)). “The plaintiff bears the burden of satisfying the first two prongs of the tést

“If the plaintiff succeeds in satisfying both of the first two prongs, the burden then s
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the defendant to ‘present a cpetling case’ that the exercise of jurisdiction would no
reasonable.”ld. (quotingBurger King Corp. v. Rudzewic471 U.S. 462, 477 (1985)).

The first prong of the Ninth Circuit test for specific jurisdiction requiZesssFitto
show that the FithesTrade Defendants eith&purposefully direded [their] activities
toward the forum, or purposefully aaill] [themselvespf the privilege of conductin
activities in the foruni. Axiom Foods, Inc. v. Acerchem Int'l, In874 F.3d 1064, 106
(9th Cir. 2017). However, “the exact form of our jurisdictional inquiry depends g
nature of the claim at issuePicot v. Weston780 F.3d 1206, 1212 f9Cir. 2015). Fot
claimsderiving in tort the Court asks whether the defendant has purposefullyetiies
actionsat the forum stateeven if those actions took place elsewhei@ For claims
deriving in contract, the Court applies a purposeful availment analysis, asking whet
defendant purposefully availed itself of the privilege of doingri®ss in the forum stat
Id. (quotingSchwarzeneggeB74 F.3d at 802).

Here, CrossFithas broughtwarious claims againsthe Fitness Trade Defendal
deriving in both tort passing off” under United Kingdom common [pand contrac
(breach of contracand breach of implied covenant of good faith and fair degl
Therefore,the Court analyzes both the purposeful direction amgboseful availmen
approachem turn.

I.  Purposeful Direction

In conducting a purposeful direction analysis when allegedly tortious conduct
outside the forum, this circuit applies the “effects” test as articulat€alither v. Jones
465 U.S. 783 (1984). Under this test, “the defendant must have (1) comanit
intentional act, (2) expressly aimed at the forum state, (3) causing harm that the de
knows is likely to be suffered in the forum statéXiom 874 F.3d at 1069.

CrossFit's onlyremainingtort claimin this case, brought against Fitness €radd

Slisinski,is for “passing off under UK common law.” [Doc. No. 28 at 11-233.] In the
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FAC, CrossFit alleges that “Progenexhot Fitness Trade—made misrepresentatio
with respect to its “Fittest on Earth Pack” product offered for sale
<www.progenexfit.com>.[Id. at { 236.] However, CrossFit admits that the product
offered directlyto “residents of the UK,” and that the <www.progenexfit.coe
commercewebsite only ships to “Iceland, Norway, Switzerland, and [other] Eurg
Union counties.” [Id. at § 237.] By CrossFit's own contentigheintentional act at issu
under this claim was not expressly aimed at the forum state, but rather obviously &
the Uhited Kingdomand theEuropean Union.Therefore,CrossFit'sonly tort claim is
brought under foreign law, based entirely on conduct that occurred outside of the
States, directed solely at foreign consumekay argumenby CrossFithat this conduc
constitutes express aiming at the forum sténtirelyunfoundedandfrivolous.

In its opposition, CrossFit lists dozens more actions allegedly taken by the |
Trade Defendants (specifically “79 statements of fact,” as CrossFit notes) that &
constitute purposeful direction at the state of Gatifa. [Doc. No. 67 at p. 22.] Howevs
not one of these alleged contacts relates to the only remaining tort claim in thithe
claim for “passing off under U.K. common ldw CrossFit vaguely states that
“infringement” claims arise out ofitness Trade’salleged contacts, but no claims
trademark infringement remain at issue in this case and against these defefilant
No. 67 at p. 25.]CrossFitrecentlyhadanother casagainst the Fitness Trade Defendg
beforethis Court,CrossFit, hc. v.Paleoethics, In¢.No. 18CV-2903CAB-BLM (S.D.
Cal. filed Dec. 28, 2018)and CrossFit repeats many of its arguments here for
exercising jurisdiction over the Fithess Trade Defendants is warranted. Howeventh

already issued an opinion the partiesother case rejecting those argumer@sossFit,

2 Throughout its briefing, CrossFit refers to all defendants interchangediftycagnex,” though
defendant Progenex Holdings, LLC is no longer a party to this case. Neverthedtss; defendant’s
actions cannot serve as the basis for exercgamgonal jurisdiction over the Fitness Trade Defenglar
rather, “jurisdiction over each defendant must be established individu&lhet 911 F.2d at 1365.
Thus any actions allegedly taken by “Progenex” will not be attributecetbithess Trade Dafdants
for purposes of this Court’s jurisdictional analysis.
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Inc. v.Paleoethics, In¢g.Doc. No. 74,No. 18CV-2903CAB-BLM, at *6-13 (S.D. Cal
Nov. 2, 2020).CrossFit has failed to allege any additional contacts between Fitness
and California that would change the outcome inrtraster Accordingly, the Court find
that purposeful direction is not met, and exercising personal jurisdiction over the
Trade Defendants with regards to CrossFit's “passing off” claim is unwarranted.
i.  Purposeful Availment

When conducting a “purposeful availment” analysisasesderiving in contract
the Court asks whether the defendant purposefully availed itself of the privilege of
business in the forum stat&chwarzeneggeB74 F.3d at 802. Such a showing “typicd
consists of evidence of the defendant’s actions in the forum, such as execu
performing a contract there.ld. The defendant must have “performed some typ
affirmative conduct which allows or promotes the transaction of business within the
state.” Boschetto v. Hansing39 F.3d 1011, 1016 (9th Cir. 2008) (internal gtiotes
omitted). In return for availing itself of the benefits and protections of the forum s
laws, “a defendant mustas a quid pro que-‘submit to the burdens of litigation in th
forum.” SchwarzeneggeB74 F.3d at 80gquotingBurger King 471 US. at 476).

CrossFitdoes notexplicitly address the concept of purposeful availmargtead
focusgng its argument on whether purposeful direction is met. Nevertheless, sc
CrossFits arguments for finding specific jurisdicti@re more properly analyzed unds
purposeful availment framewopk. CrossFitargues thathe Fitness Trade Defendal

purposefully availed themselves Gélifornia lawby “knowingly exploit[ing]an official

3 Insofar as CrossFit repeats its arguments from its other case agairss Fitagdbefore this Court
(CrossFit, Inc. v. Paleoethics, IndNo. 18CV-2903-CAB-BLM (S.D. Cal. filed Dec. 28, 2018 i.e.
that Fitness Trade purposefully availed itself of the privilege of doing bssm&alifornia by

contracting with Namecheap, Inc. and Facebook, Inc., the Court’'s analysesapiphi equal force here

CrosskFit, Inc. v. Paleoethics, In®oc. No. 74, No. 182V-2903-CAB-BLM, at *13-16 (S.D. Cal. Nov.
2, 2020). CrossFit has not alleged any aoldial facts inthe presentase that would affect the Court’g
reasoning on this issue. The Court therefore rejects that Fitness Toawleacts with Namecheap an
Facebook constitute purposeful availment.
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Sponsorship Agreeménbetween Matrix androssk, and byhaving “the benefits an
duties” of Matrixand CrossFi$ Termination Agreemerassigned to themDoc. No. 67
at p.26.] By obtaining the benefits of these agreemér@sossFit contends th&itness
Tradebecaméound to thechoice of law and forum selection clausestained in each ¢
them and therefore consented to personal jurisdiction in California.

“Under general contract principles, a forum selection clause may give wesavier
of objections to personal jurisdioti . . . provided that the defendant agrees to be so bqg
Holland Am. Line Inc. v. Wartsila N. Am., Ind85 F.3d 450,38 (9th Cir. 2007)see alsg
Burger King 471 U.S. at 472 n.14 (recognizing that “the personal jurisdiction requirg
Is a waivable right” subject to “express or implied consent to the personal jurisdic
the court,” and that “where such fortgalection provisions have been obtained thrg
‘freely negotiated’ agreements and are not ‘unreasonable and,uthest enforcemen

does not offend due process” (internal citations omitte@gnerally, only parties to

contract are bound by its ternSeeEEOC v. Waffle House, In&34 U.S. 279, 294 (2002).

However, even nesignatories may be bound by a forum selection clamdethereby
waive objections to personal jurisdicti®o long asthe alleged conduct of the nonpart
is closely related to the contractual relationship” gy agree to beobound. Manettr
Farrow, Inc. v. Gucci Am., Inc858 F.2d 509, 514 n.5 (9th Cir. 1988) (noting tHabage
of transaction participants, parties and 4pamties, should benefit from and be subjec
forum selection clauses” (internal citations omitjedge also Holland485 F.3d at 458
Beyond itsconclusory statement that Fitness Trade’s conduct “[gave] rise to g
a reasonable inference that [it] ‘agreed to be so bound,” whether expressly or imp

CrossFit has presented evidence that Fitness Trade ever agreed to be bound by t

4 The contractual clauses that CrossFit setia to confer jurisdiction over the Fitness Trade Defend;
are contained in (1) the Sponsorship Agreement between Matrix and CrossRf (btttthe agreemel
will be “governed by and construed under the laws of the State of California”) N@o&7-3 at p. 18],
and (2) the “Termination Agreement” between Matrix and CrossFit (estagisexclusive jurisdiction
and venue in the Superior Court of California, in and for the County of San Diédycdj p. 24].
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contracts at issugDoc. No. 67at p.27.] From acursoryreview of the twalocumentsit
Is obvious that the Fitness Trade Defendants are not parties to eotftesict The
agreements were entered into by CrossFit and Matdi/@ ProgeneX), anothel
defendantn this case Any attempt to group the Fitness Trade Defendants in with
defendants as a single entdglled “Progenex” has already been rejected by this G
CrossFit also argues that Fitness Trade’s agreetmdrg bounds evidenced by the fa
that CrossFit “expressly communicated with Fitness Trade about the Spon
Agreement and Termination Agreement when Fitness Trade was breaching them i
2018.” [Id. atp. 13.] Although CrossFitontendgshat its counsel sergeveral“formal
infringement notices” td-itness Tradeirjitially forwarded from Ryan Page, CEO ¢
Progenex USAto Faruk Hejazivia emai), it admits that ithever received aerbal or
written response fromMr. Hejazi or Fitness Trade. [Id. at p. 12.] Such uniateral
communications are far froocompellingevidence that Fitness Trade agreed to be b

by either agreementinally, CrossFit argues that Fitness Trade did not rebut the alleg

in the FAC that it was bound by these agreements, so it therefore musinige l6on the

contrary, Fitness Trade did rebut such allegationisaim briefing for this motion In their

moving papers, the Fitness Trade Defendants explicitly state that they are not “em|

agents, servants, successors, franchisees, licensees, assigns, or affiliatesx @ind are

not parties to the Sponsorship Agreement. [Doc. Nd. 8419 1517.] Fitness Tradalso
points out that “Fitness Trade 1 had not existed until March 1, 2017, and Fitness
[had not existedintil] January 9, 2018-well after the execution of the Sponsors
Agreement, the First Amendment thereof, and the Termination Agreement.” [Do@
atp. 3.]

CrossFit furtherarguesthat Fitness Trade acted as an “agent” of Matrix, and
therebybound by the Termination Agreement’s terms. [Doc. No. 67 at p. ZI/]

establish jurisdiction under an agency theory, it must be shown that a party acte

agent for the purpose of consenting to litigation in the selected forBmriacle Fitness

and RecreatioMgmt.LLC v. Jerry and Vickie Moyes Faiir., No. 08CV-1368 H(BGS)
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2010 WL 5141686, at *2 (S.D. Cal. Dec. 13, 2010)he Fitness Trade Defendar
expressly deny that they are agents of Matrix. [Doc. Nel 649 17.] Neverthelessin
orderfor CrossFit toestablish jurisdiction over Fitness Tradeder an agency theory, t
allegation would need to be the revergbat Matrix, as the signatory, was an agent fof
Fitness Trade Defendant&ee Holland485 F.3d at 458 (holding that, in order to h
personal jurisdiction over a nasignatorydefendantthe court would need to find that t
signatoryentity that actually consented to the forum selection clause acted as an a
the nonsignatory). CrossFit has not met its burden sffowing thatsuch an ageng
relationship existedetween Fitness Trade and Matrieyond its bare accusatidnat
Fitness Trade “fits into the category of an ‘agefdr Matrix. [Doc. No. 67 ap. 27.]
CrossFit alternativelprgues thaif Fithess Trad&as not acting as Matrix’s age
it was an “assign” of the Termination Agreemeor at least “treated itself as though
were a thirdparty beneficiary” and therefore should be bound by the contjtactat pp.
27-28] As discussed abeyan assignee dhird-partybeneficiary may “benefit from an

be subject to forum selection clauseparticularly where the neparty’s conduct i$

“closely related to the contractual relationshipManetttFarrow, 858 F.2d at 514 n.5.

However there s no evidencthat either of the Fitness Trade Defendants were an as
or third-party beneficiary of the Termination Agreement, nor that their conduct was ¢

related tothe contractual relationship between Matrix and CrossFitst, CrossFit’s

he
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losel

conclusory allegation that Fitness Trade “voluntarily assumed (for its own obvious benefi

the identity of [Matrix] under the Sponsorship Agreement” issndficientto establish thg
Fitness Trade was an assignee or thady beneficiarythereof [Doc. No. 67 at p. 28
Second Fitness Trade haacknowledgedhat its limited partnershigcreated, owns an
manages” <www.progenexfit.conie sellProgenex brandgqaroductan EuropgDoc. No.
64-1 at 1 10], but contends that timited partneship did not come into existence un
2018 [Doc. No. 692 at 1 6] Boththe Sponsorship Agreemeanid related Terminatio
Agreementveresignedseveral years priofDoc. No. 673 at p. 12, 27] Itis a far stretcl

to say that Fitness Trade’s conduct in operating the Progenex brand’'s Eurej
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commerce websites “closely related” to a contractual relationship that was create(
terminated before Fitness Tradas even formed.

In sum,CrossFithas failed to demonstrate either purposeful direction or purpc
availment. BecauseCrossFithas not satisfied the first part of the test for specific pers
jurisdiction, the Court need not address whe@rassFits claims arise out afr relate ¢
the Fitness Trade Defendants’ foruelated activities or whether the exercise
jurisdiction would be reasonableéseePebble Beach453 F.3dat 1155 (concluding tha
because plaintiff's claim failed the first prong of the minimum contasts'tes nee not
address whether the claim arose out of or resulted from Caddy’s-fetatad activities o

whether an exercise of jurisdiction is reasonable per the factors outlined by the S

Court inBurger King Corp, 471 U.S. 462, 4787 [] (1985)"); Attilio Giustio Leombruni

S.p.Av. Lsil & Co., IncCase No. CV 1802128 BRO (Ex), 2015 WL 12743878, at *
(C.D. Cal. May 29, 2015) (declining to address the reasonableness of exe
jurisdiction where plaintiff failed to demonstrate purposeful availment)
Nevertheless, the Court would conclude that CrossFit also fails to satisfy the
and third prongs of the minimum contacts t&€3tossFit hasotshown that its claims aris
out of or relate to Fitness Trade’s foruelated activitiesand the Court finds that tk
“palance of factors supports the conclusion that exercising jurisdiction over [thest
Trade Defendants] would be unreasonablaMA Multimedia, LLC v. Wanat970 F.3d
1201,1212 n.9(9th Cir. 2020) For its “passing off’ claimCrossFit has not establish
that Fitness Trade purposefully directed its conduct toward the forum Aathscusse(
above, CrossFit'tort claim allegesvrongdoingoccurring outside the country, in violati
of foreign law, directed toward foreign consumers. Thus, CrossFit's claimg
infringementoccurred on the European <www.progenexfit.com> website cannot ari
of or relate to any alleged contacts by Fitness Trade with the forum state. With reg
its contract claims, CrossFit has alsiefé to establishthat Fitness Trade wasparty to
any contract by which ipurposefully availed itself of California law. Consequer

CrossFit has nahownany jurisdictionally significant contacts with California from wh
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its claims could arise dwf. As to the third prong, exercising jurisdiction over two Polish

entities would be unreasonable given the defendants’ limited contacts with the tfogum,

burden on Fitness Trade to defend in the forum, potential conflicts with Po
sovereignty and its potential as an alternative forldn Although CrossFit has an interg
in adjudicating its claims in its chosen forum, the Court finds that the balance of
weighs against finding that the exercise of jurisdiction would be reasonable aad.

Accordingly, the Court finds that CrossFit has not met its burden of demons
that the Fitness Trade Defendants are subject to personal jurisdiction in Galifoder
Federal Rule of Civil Procedure 4(k)(1)(A).

C. Specific Personal Jurisdiction Under Federal Rule of Civil Procedure
4(k)(2)

In the alternative,CrossFit contends that this Court may exercise pers
jurisdiction over the Fitness Trade Defendants pursuant to Federal Rule of Civil Prc
4(k)(2), known as the federldng-arm statute.Rule 4(k)(2)"“permits federal courts t
exercise personal jurisdiction over a defendant that lacks contacts with any singfe|
the complaint alleges federal claims and the defendant maintains sufficient cotitta
the United Stees as a whole.Getzv. Boeing Cq.654 F.3B52,858(9th Cir. 2011) Rule
4(k)(2) requires that (1) the claim arise under federal law, (2) the defendant ndujdaet
to the personal jurisdiction of any state court of general jurisdiction, arte(3¢dera
court’s exercise of personal jurisdiction comport with due proces#land, 485 F.3dat
461.

Here, CrossFits remaining claims fail t@atisfythe first and thirdorongs of Rule

4(k)(2). First, CrossFit's claims against the Fitness Trade Defendants are brought

United Kingdomcommonlaw (for “passing off”)and California state la\{for breach of
contract and breach of implied covenant of good faith and fair dealing), none of
“arise une@r federal law as required by Rule 4(k)(2)The second prong et asthe
Fitness Trade Defendants have not conceded that they are subject to jurisdiction in
state, whichhis circuit has heltb be adequat® satisfy Rule 4(k)(2)1d. at 462
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The third prongthe due procesanalysis,is “nearly identical” to the tradition:
personal jurisdiction analysis under Rule 4(k)(1)(A), “with one significant differe
rather than considering contacts between [the defendant] and the forum stadasider
contacts with the nation as a wholéd’ CrossFit again fails to show that the Fitness T
Defendants had jurisdictionally significant contacts with the relevant forum, he
United States. Just as it did in its otbaseagainst thd-itness Trade Defendarigfore
this Court, CrossFit argues here that Fitness Trade’s contacts with the United State
its importation of products from the U.S. and its effect on U.S. citizens who acces
allegedly infringingmarketingcontent ohne. CrossFit, Inc. v. Paleoethics, In©oc.No.
74,No. 18CV-2903CAB-BLM, at *17-19 (S.D. Cal. Nov. 2, 2020).The Court agaif
finds that CrossFit's claims against Fithess Trade do not arise out of or relate to
Trade’s importation activities, and that CrossFit has failed to present any eviden

Fitness Trade purposefully directed its activities at U.S. citizens by operation

European<www.progenexfit.com> website CrossFit alscarguesthat Fitness Trade’s

contacts with the United States include its contacts “with Utah resident Matrddts
“references to other United StathonrCalifornia) resident celebrity athletesiDoc. No.
67 at p. 29.]Theseallegedcontacts between Fithess Trade and a few individuals lo
in the United States are far too insignificant to invoke nationwide jurisdicti®ae
Holland, 485 F.3d at 462 (“The few cases in which our sister circuits have conclud
Rule 4(k)(2) conferred jurisdiction have involved defendants with much more exts
contacts to this country).

The Court finds thaCrossFithas notmet its burden of establishirtigat the Fitnes
Trade Defendants ke sufficient contacts with the United Statesa wholdo be subjec

to personal jurisdictiorunder Rule 4(k)(2) CrossFit’'s claims against the Fitness Tr

Defendants do not arise under federal law,e@cisng personal jurisdictioover Fitness

Tradewould not comport with due processnsiderationsAccordingly,the Courtrejects
CrossFits contention that it hapersonajurisdiction over the Fitness Trade Defenda
pursuant to Rule 4(k)(2).
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V. Motion for Jurisdictional Discovery
CrossFit separately moves for discovery concerning the existence of pe

jurisdiction over the Fitness Trade Defendants. “[T]he question of whether to

discovery is generally within the discretion of the trial judgé&m. W. Airlines, Inc. V.

GPA Grp., Ltd, 877 F.2d 793, 801 (9th Cir. 198%.decision “to deny discovery will nc
be disturbed except upon the clearest showing that the denial of discovery results
and substantial prejudice to the complaining litigaritaub v. U.S. Dep’t of Interig342

F.3d 1080, 1093 (9th Cir. 2008nternal citations omitted) While “purely speculative

allegations of attenuated jurisdictional contacts” are insufficient to warrardigiiasal
discovery,Getz 654 F.3dat 860, “discovery should ordinarily be granted wheetinent

facts bearing on the question of jurisdiction are controverted or where a moCcEatys

showing of the facts is necessary.aub, 342 F.3d at 109&iting Butcher’s Union Loca

No. 498 v. SDC InyInc, 788 F.2d 535, 540 (9th Cir.198®oschettp539 F.3cat 1020).
CrossFits request for discovery concerning personal jurisdiction mé

underscores how its allegations of personal jurisdiction border on frivolous. Thetal

of the allegatios against the Fitnessdde Defendants are that they are Polish entities

infringed CrossFits trademarks in Europgnder United Kingdom lawgandthat theymay

have relationships witlother entities who also infringedrossFits trademarks an

breachedcontracts withCrossFit Assuming the truth of these allegations, they do

support personal jurisdiction over the Fitness Trade Defendants, so discovery of e

to support them will not help the Court. Further, the Court declines to @lossFitthe

opportunity to engage in discovery as a fishing expedition for a new theory of p¢g

jurisdiction over the Fitness Trade Defendant&ccordingly, Plaintiff's request fo

jurisdictional discovery I®ENIED.
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V. Conclusion

For the reasons set forth above, it is her€elRDERED that theFitness Trad

Defendants’ motion to dismiss for lack of personal jurisdictioGRANTED without

prejudice toCrossFit pursuing its claims in a jurisdiction where the Fithess T

Defendants are subject to personal jurisdiction. The Clerk of Cou@WdISE this case}

It is SO ORDERED.
Dated: November 4, 2020
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