Cisneros v.

© 00 N oo o A W DN P

N NN RN NN NNNRRR R R R B R B
W N O U0 B~ W NP O ©O 0N O 0 W N BB O

fentene Corporation et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

CARMELA CISNEROS, individually, Case No.: 3:19-cv-01010-L-MSB
and on behalf of all others similarly
situated, ORDER GRANTING PLAINTIFF'S

Plaintiff, MOTION TO REMAND [ECF No. §]

V.

CENTENE CORPORATION, a Delaware
corporation; HEALTH NET FEDERAL
SERVICES, LLC, a Delaware
corporation; MICHAELINE FLOWER,
an individual; and DOES 2 through 25,
inclusive,

Defendants.

Pending before the Court is Plaintiff CalmeCisneros’s (“Plaintiff”) Motion tc
Remand [ECF No. 8]. The Cdutecides this matter on thegsas submitted and witho
oral argumentSeeCiv. L. R. 7.1(d)(1). For #areasons stated below, the CE&IRANTS
Plaintiff's motion.
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l. BACKGROUND

From July 25, 2006, thrglh March 7, 2018, Plaintiff was employed by Cent
Corporation (“Centene”) and Health Netdeeal Services, LLC (“Health Net”) as
Clerical Specialist in San Diego Count#CF No. 1-3, Ex. C at 36 1 8.

On January 30, 2019, Plaintiff's filedcamplaint against Centene and Michae

Flower (“Flower”) in the Superior Court dEalifornia, County ofSan Diego, alleging
various claims relating from h&rmination of employmentSeeECF No. 1-3, Exhibit A
The complaint sought damages on the follayibases: (1) ass@ational disability]
discrimination under the Fair EmploymemdaHousing Act (“FEHA), (2) failure to
engage in a good faith interactive procesder FEHA, (3) failure to accommodate un
FEHA, (4) retaliation under FEHA, (5) unlawful workplace language policy under

Gov. Code § 12951, (6G)ational origin discrimination Is@d on associational disabil
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under Cal. Gov. Code 8§ 12900, (7) failure tketall reasonable steps to discrimination,

harassment and/or retaliati@B) violation of the Califorra Family Rights Act (“CFRA”)
(9) retaliation under CFRA, (10) wrongful tamation against public policy, and (1
defamation. See id. On March 25, 2019, Plaintiff aanded that complaint and filed H

First Amended Complaint (“Complaint”) amst Centene, Flower, and newly-adq

1)
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defendant Health NetSeeECF No. 1-3, Ex. C Plaintiff alleges that, in March 2018, she

took leave to care for her husband who suffexeshoulder injury. ECF No. 1-3, Ex.af
36 T 11. Upon returning from leave, she waminated for falsifing medical document

related to her husband’s injuryld. at § 12. Plaintiff claims she was terminatec

retaliation for taking leave tware for her injured husbanttl. at 1 94-101. Plaintiff allege

the same eleven causes of action rdlabeher terminatin of employmentSee id.
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On April 30, 2019, Health Net deposedintiff in the related class action cds8ee
ECF No.1 at § 6. On May 30, 2019, Centemenoved the case to this Court, claim
diversity jurisdiction pursuant to 28 U.S.C. 868332, 1441, 1446(b)(3)The timeliness o
Centene’s removal is not in disputBlaintiff now moves to remand.
. LEGAL STANDARD

“Federal courts are courts of limited jurisdictiorKokkonen v. Guardian Life Ins.

Co. of Am. 511 U.S. 375, 377 (1994). “They pess only that power authorized
Constitution or a statute, which is rtotbe expanded by judicial decreeld. (internal
citations omitted). “It is to be presumeditita cause lies outside this limited jurisdict
and the burden of establishing the contrasts upon the party asserting jurisdictiord”
(internal citations omittedxee also Abrego Abrego The Dow Chem. Co443 F.3d 676
684 (9th Cir. 2006). Consistent with the ligdtjurisdiction of federal courts, the remo

statute is strictly construed against removal jurisdicti®aus v. Miles, In¢980 F.2d 564

566 (9th Cir. 1992)see also Sygenta Crop Prot. v. Hensb87 U.S. 28, 32 (2002);

O'Halloran v. Univ. of Wash.856 F.2d 1375, 1380 (9th 1ICi1988). “The stron(
presumption against removal jurisdiction metra the defendant always has the bur
of establishing that removal is properGaus 980 F.2d at 566see also Nishimoto )
Federman-Bachrach & Asse®03 F.2d 709, 712 n.3 (9th Cir. 199Q) Halloran, 856
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F.2d at 1380. “Federal jurisdiction must besodgd if there is any doubt as to the right of

removal in the first instance.Gaus 980 F.2d at 566.

1 on September 21, 2018, Plaintiff filedclass action complaint in tf&uperior Court of California,

County of San Diego, alleging violatis of state wage and hour laagainst Centene and Health Net.

See Carmela Cisneros v. Centene Corporation.eCalse No. 3:18-cv-02489-L-JLB at ECF No. 1-2
4. On October 29, 2018, Centene and Health Net rentbeezhse to this Court, where it is now pend
See id.

2 According to Centene’s Notice of Removal, Centerféhis only defendant that has been served in
action.” ECF No. 1 at 15. As such, Gam is the removing party in this case.
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Diversity jurisdiction requires (1) completdiversity of citizenship between tt
parties and (2) an amount in controversgasding $75,000. 28 U.S.C. § 1332. Diver
jurisdiction does not exist if any defendant isloé same citizenship as any plaintiff.
U.S.C. § 1332Caterpillar Inc. v. Lewis519 U.S. 61, 68 (1996). Furthermore, remg

on diversity grounds is impropgrany defendant is a citizeof the forum state. 28 U.S.{

8§ 1441(b)(2). A court may disregard the citizleip of any fraudulentlyoined defendants

Morris v. Princess Cruises, In@236 F.3d 1061, 1067 (9th Cir. 2001). “Joinder of a |
diverse defendant is deemeduidalent . . . if the plaintiff fds to state a cause of acti
against a resident defendant, and the failuobigous according to the settled rules of
state.” Id. (internal citations and quotation marksitted). A defendant bears the burg
of proving fraudulent joinder by &ar and convincing evidencelamilton Materials, Inc
v. Dow Chemical Corp494 F.3d 1203, 1206 (9th Cir. 2007).

lll. DISCUSSION

Plaintiff contends there are two reasons tlase must be remanded to state c

First, Plaintiff contends that Flower is n@tsham defendant; thus, there is not comy
diversity among the parties. EQ\o. 8 at 9-14. Second, Plaintiff contends the amou
controversy does not exceed $75,00f.at 7-9.

Sham Defendant

Plaintiff alleges two claims against Flowé€t) retaliation in violation of the CFR,
and (2) defamation under California laBeeECF No. 1, Ex. C. Ceane asserts Flowg
was fraudulently joined in the action and that citizenship should be disregardeg
evaluating whether complete divigysexists. ECF No. 1 at 6-10.

A. CFRA Claim

Centene contends that the CFRA doed allow for “individual liability for
retaliation.” ECF No. 1 at 20 (citifgazir v. United Airlines178 Cal.App.4th 243, 28
(2009)). Alternatively, Plaintiff contendsatthe CFRA's liability extends to individua

because the Fair EmploymemiteHousing Act (“FEHA”) incorporates most of the fede

Family and Medical Leave Act (“FMLA regulations into the CFRASeeECF No. 8 at

4
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12-13. However, the FMLA defines “emplaye “any person . . who employs 50 g
more employees” and includes “any person who aatsctly or indirectly, in the intere:
of an employer to any of the employer’'s employeeSeée29 U.S.C. § 2611. Althoug
Plaintiff asserts that 2 Cal. Code Regs7297.7 unmistakably confirms that CFH
retaliation liability extends to individuals, the regulation does not address the is

whether the supervisor of an employer maybkl individually liabé. Moreover, unde

Nazir, 178 Cal.App.4th at 287, there is “niotdividual liability for retaliation [under

CFRA].” In light of settled California law on ithissue, Plaintiff cannot establish a CF
retaliation claim against Flower, in Flor®individual supervisor capacity.
B. Defamation Claim

Centene contends that, as a result afrfdiff's deposition testimony in the Cla

Case, Plaintiff cannot establish that Flowefadeged her. ECF No. &t § 21. “To prove

defamation, a plaintiff must estizssh ‘(a) a publication that i) false, (c) defamatory, ar

(d) unprivileged, and that (e) has a naturadency to injure or that causes spe

damage.” Abir Cohen Treyzon Salo, LLP v. Lah019 WL 4877286, at *4 (Cal. Dist.

Ct. App. October 3, 2019) (inteal quotation marks omitted) (citinfaus v. Loftus40
Cal.4th 683, 720 (2007), Cal. Ci€ode 88 44, 45, 45a)t is imperative that the plainti
establish that the person sued is the one legadlgonsible for the defamatory statem
Id. (citing Westside Estate Agency, Inc. v. RandalCal.App.5th 317329 (2016)). “In
deciding whether a cause of action is statechawee declared that we will look only tg
plaintiff's pleadings to determine removability Ritchey v. Upjohn Drug Cp139 F.3d
1313, 1318 (9th Cir. 1998) (internal quoteis and citation omitted) However, whery¢

fraudulent joinder is an issue, “[tlhe defenta@eking removal to federal court is entit

to present the facts showing the joinder to be frauduléitCabe v. General Foods Coryp.

811 F.2d 1336, 1339 (9th Cir. 1987).

Centene wholly relies on its Notice of Remos&astertions as its proof that Plain
fraudulently joined Flower in her defamatiomioh. ECF No. 10 at 8 fn.1. In its Noti
of Removal, Centene contends that Plaiti@E$ no viable defamation claim against Flo
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because she does not have personal knowldgdgeFlower publicized the reasons
Plaintiff's termination. ECF No. 1 at €entene provides the following testimony fr¢

Plaintiff’'s deposition:

Q. How about Ms. FlowsP [sic] Did she tell anybody why your employment
was terminated?
A. | have no idea.

Id.

Centene contends, as a result of ttesponse, that “Plaintiff cannot possil
maintain a defamation claim aigst Flower because Plaintiff is unable to attribute
supposed defamatory statements to Flow&eeECF No. 1 at 8. This Court disagre
Plaintiff's admission that she lacks persokabwledge of Flower’s publication of tk
alleged defamatory statements is insuffitiem show that Plaintiff cannot establish
defamation cause of action agdifdower. Notably, the pdes have yet to engage
discovery from which evidence that Flower fpicized defamatory statement(s) could
revealed.

Moreover, while Centene assethat Plaintiff fraudulently alleged she needed le
to care for her husband due to her depositistin®ny that she has not been married s
1980, Centene fails to provide any argummeegarding how Plaintiff's depositio
testimony about her marital statprohibits her from bringing a defamation claim agg
Flower. SeeECF Nos. 1 at 9, 1-3 at 121-24. T@eurt could infer tht Centene believe
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they have a complete defense of truth beeauf Plaintiff was not married, the leayve

paperwork she filed was fact falsified. Smith v. Maldonad®5 Cal.Rptr.2d 397, 40
(Cal. Ct. App. 1999). On the other hand,dleposition testimony also reveals that Plairn
and her husband, Pablo Gonzaleere never legally divorcedNonetheless, an inferen
will not satisfy the clear and convincing evidence stand&ek Christian Research In
V. Alnor, 55 Cal.Rptr.3d 600, 611-612, 615 (Cal. Bpp. 2007). Plaintiff's failure tq
oppose Centene’s defamation @nttons have no bearing on the Court’'s analysis a
burden remains with Centene to prove remavas proper. As such, the Court finds t
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Centene has not proved by clear and convincing evidence that Flower was fraug
joined to the defamation claito destroy diversity.

Accordingly, it is not clear and obviousathPlaintiff cannot establish a cause
action against Flower either for defamation.r that reason, the Court finds that Flowe
not a sham defendant. Thus, Flower shall tamaa a party in this action and compl
diversity does not exists here. For that oeashe Court finds that complete diversity
destroyed and federal subjecttiea jurisdiction is lacking."If at any time before fing
judgment it appears that the district coatks subject matter jwdiction, the case sha
be remanded.” 28 U.S.C. § 1447(c).

Sanctions

Plaintiff requests the court order for Cerdgen pay costs and attorney fees incu
by Plaintiff as a result of the removal puastito 28 U.S.C. § 1447(c). ECF No. 8 at
15. The court declines to make such amrm@because the removal was not frivolou
filed for an improper purpose.

IV. CONCLUSION

For the reasons stated above, Pl#istimotion to remand [ECF No.8]
GRANTED. Therefore, this &ion shall be remanded to the Superior Court of the St

California, County ofSan Diego.
IT IS SO ORDERED.

Dated: November 7, 2019

2 U

H . James Brcnz/ i
United States District Judge
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