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fornia Department of Corrections and Rehabilitation et al D

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOSE TELLEZ Case NO.:3:19-cv-1072LAB-WVG
CDCR #BF-5313
Plaintiff,| ©ORDER:

VS. 1) GRANTING MOTION TO
PROCEED IN FORMA PAUPERIS
[ECF No. 2];

CALIFORNIA DEP'T OF
CORRECTIONS AND 2) DENYING MOTION TO
REHABILITATION; SCOTT KERNEN; APPOINT COUNSEL [ECF No. 3]
DANIEL PARAMO; KATHLEEN
ALLISON; KATHERINE TEBROCK AND

Defendand.
3) DISMISSING COMPLAINT FOR

FAILING TO STATE A CLAIM
PURSUANT TO 28 U.S.C. § 1915(e)(2)
AND § 1915A(b)

Plaintiff, Jose Tellez, an inmate currently incarcerated at the Richard J. Dong
Correctional Facility (“RJD”) located in San Dieg@aliforniahasfiled a civil rights
Complaint pursuant to 42 U.S.€.1983(ECF No. ). In addition, Plaintiff has filed
Motionto Proceed In Formaaperis(“IFP”) pursuant to 28 U.S.C. 8915(a) along
with a Motion to Appoint Couns€ECF Na. 2, 3).
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l. Plaintiff's IFP Motion

All parties instituting any civil action, suit or proceeding in a district court of th
United States, except an application for writ of habeas corpus, must pay a filing fee
$400! See28 U.S.C. § 1914(a). The action may proceed despite a plaintiff's failure
prepay the entire fee only if he is granted leave to proceed IFP pursuant to 28 U.S
§1915(a).See Andrews v. Cervantd®3 F.3d 1047, 1051 (9th Cir. 200Rpdriguez v.
Cook 169 F.3d 1176, 1177 (9th Cir. 1999). However, a prisoner who is grantedded
proceed IFP remains obligated to pay the entire fee in “increments” or “installment;
Bruce v. Samuels _S. Ct. _ ,136 S. Ct. 627, 629 (U.S. 20%é)liams v. Paramp
775 F.3d 1182, 1185 (9th Cir. 2015), and regardless of whether his action is ultima
dismissedSee28 U.S.C. 81915(b)(1) & (2);Taylor v. Delatoore281 F.3d 844, 847 (9t
Cir. 2002).

Section 1915(a)(2) requires prisoners seeking leave to proceed IFP to subm
“certified copy of the trust fund account statement (or institutional equivalent) for . .
6-month period immediately preceding the filiofthe complaint.” 28 U.S.C.
81915(a)(2)Andrews v. King398 F.3d 1113, 1119 (9th Cir. 2005). From the certifie
trust account statement, the Court assesses an initial payment of 20% of (a) the a\
monthly deposits in the account for the past six months, or (b) the average monthly
balance in the account for the past six months, whichever is greater, unless the pri
has no assetSee28 U.S.C. § 1915(b)(1); 28 U.S.C. § 1915(b)(4). The institution ha
custody of the prisoner then collects subsequent payments, assessed at 20% of th

preceding month’s income, in any month in which his accexcgeds $10, and forwart

those payments to the Court until the entire filing fee is [@ed28 U.S.C. § 1915(b)(2),

! In addition to the $350 statutory fee, civil litigants must pay an additional adminis|
fee of $50See28 U.S.C. § 1914(a) (Judicial Conference Schedule of Fees, District
Misc. Fee Schedule, § 14 (eff. Dec. 1, 2014). The additional $50 adatinistfee doe
not apply to persons granted leave to proceedIt:P.
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Plaintiff has submitted a certified copy of his inmate trust account statement
pursuant to 28 U.S.C. § 1915(a)(2) &@®.CAL. CiIVLR 3.2. His trust account stateme
indicates he has insufficient funds from which to pay a partial initial filing fee at this
time. See28 U.S.C. § 1915(b)(4) (providing that “[ijn no event shall a prisoner be
prohibited from bringing a civil action or appealing a civil action or criminal judgme
for the reason that the prisoner has no assets and no means by which to pay the ir
partial filing fee.”);Bruce 136 S. Ct. at 63(Faylor, 281 F.3d at 850 (finding that 28
U.S.C. 8§ 1915(b)(4) acts as a “satgglve” preventing dismissal of a prisoner’s IFP ci
based solely on a “failure to pay . . . due to the lack of funds available to him when
payment is ordered.”).

Therefore, the Court grants Plaintiff leave to proceed IFP and diredsting
Secretaryor the California Department of Corrections and Rehabilitation (“CD@&R”)
collect the entire $350 balance of the filing fees required by 28 U.S.C. § 1914 and
forward them to the Clerk of the Court pursuant to the installment paymeigipnsvset
forthin 28 U.S.C. 81915(b)(1).See id.

[I.  Motion for Appointment of Counsel

Plaintiff also requests that the Court appoint him counsel in this m&esECF
No. 3) All documents filed pro se are liberally construed, and “a pro se complaint,
however inafully pleaded, must be held to less stringent standards than formal ple
drafted by lawyers.Erickson v. Pardus551 U.S. 89, 94 (2007) (citirtgstelle v.
Gamble 429 U.S. 97, 106 (1976) (internal quotations omitted)). But there is no
constitutionaright to counsel in a civil case; and none of Plaintiff's pleadings to dats
demandhat the Court exercise its limited discretion to request than an attorney rep
him pro bono pursuant to 28 U.S.C. § 1915(e)(1) at this stage of th&eadeassitev.
Dept. of Social Serys452 U.S. 18, 25 (1981Agyeman v. Corr. Corp. of America90
F.3d 1101, 1103 (9th Cir. 2004). Only “exceptional circumstances” support such a
discretionary appointmenterrell v. Brewey 935 F.3d 1015, 1017 (9th Cir. 1991);
Palmer v. Valdez560 F.3d 965, 970 (9th Cir. 2009). Exceptional circumstances exis
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where there is cumulative showing of both a likelihood of success on the merits and a

demonstrated inability of the pro se litigant to articulate his claims in lighteofldgal
complexity.ld.

As currently pleaded, Plaintiff's Complaint demonstraites while he may not be
formally trained in law, he neverthelasgy becapable of articulating the facts and
circumstances relevant to his claims, which are typical and not legally “complex.”
Agyeman390 F.3d at 1103Joreover for the reasons discussed below, Plaintiff has
to show he is likely to succeed on the mesithis claims Therefore, the CouENIES
Plaintiff's Motion for Appointment of Couns¢ECF No. 3.

lll.  Legal Standards for Screening Complaint Pursuant t@8 U.S.C.
881915(e)(2)(B) and 1915A(b)

Because Plaintiff is a priser and is proceeding IFRsComplaint requires a pre
Answer screening pursuant to 28 U.S.C. § 1915(e)(2) and 8§ 1915A(b). Under thes
statutes, the Court must sua sponte dismiss a prisoner’s IFP complaint, or any por
it, which is frivolous, malicious, fails to state a clawnseeks damages from defendar
who are immuneSee Lopez v. SmjtR03 F.3d 1122, 11287 (9th Cir. 2000) (en banc)
(discussing 28 U.S.C. § 1915(e)(Zhodes v. Robinsp621 F.3d 1002, 1004 (9th Cir.
2010) (discussing 28 U.S.C. 8§ 1915A(b)). “The purpose of [screening] is ‘to enaure

the targets of frivolous or malicious suits need not bear the expense of responding;

Nordstrom v. Ryan/62 F.3d 903, 920 n.1 (9th Cir. 2014) (quotbeeler v. Wexford
Health Sources, IncG89 F.3d 680, 681 (7thiiC2012)).

“The standard for determining whether a plaintiff has failed to state a claim u
which relief can be granted under § 1915(e)(2)(B)(ii) is the same as the Federdl R
Civil Procedure 12(b)(6) standard for failure to state a claifatisonv. Carter, 668
F.3d 1108, 1112 (9th Cir. 2012ge also Wilhelm v. Rotmas80 F.3d 1113, 1121 (9th
Cir. 2012) (noting that screening pursuant tO§5A “incorporates the familiar standa
applied in the context of failure to state a claim under Federal Rule of Civil Procedl

12(b)(6)"). Rule 12(b)(6) requires a complaint to “contain sufficient factual matter,

3:19cv-1072LAB-WVG

yet

2
tion

1S

th

bon

Ile o

rd

ure




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

accepted as true, to state a claim to relief that is plausible on its Asteroft v. Igbal,
556 U.S. 662, 678 (2009) (internal quotation marks omiti&fijielm 680 F.3d at 1121

A. Plaintiff's allegations

Plaintiff was initially housed at RJD, “following a criminal conviction,” on
February 22, 2018. (Compl. at 9.) At that time, Plaintiff was “classified as in need
protective custody or as a sensitive needs yard (“SNY”)” inmade) Plaintiff was also
desighatedan “enhanced out patient (“EOP”) with a qualified mental health disability
(Id.)

On April 14, 2017, the CDCR, “under the direction of Department Secretary §
Kernan, issued a policy directive called ‘Expanding the Transition away from Re=ilg
General Population and SNY EOPId.j Plaintiff claims that the CDCR has been
“historically known” to hold “notorious prison gang populations in the general popu
(“GP”) and these inmates were a threat to Plaintiff being SNY designated.” (

On November 30, 2017, Kathleen Allison, “acting as Director of CDCR’s Divi
of Adult Institutions,” along with Katherine Tebrockpéputy Director of CDCR’s
statewide Mental Health Program, issued a memorandum setting into action a poli
refuse 8lY to EOP inmates.” I¢. at 10.) In “response to the policy directive,” Plainti
claims that Daniel Paramo, RJD’s Warden, “began to refuse EOP inmates SNY cu
(1d.)

Plaintiff had previously been housed at Wasco State Prison and when he wa|
tranderred to RJD, he claims he was “clearly separated in the bus from inmates
designated” general populationd.] When Plaintiff arrived at RJD he was housed in
general population yard “occupied by numerous prison gangs.at(11.) The other
inmates on the bus that transferretth Plaintiff were housed with him and “were awal
that Plaintiff was designated as an “SNY inmatdd.)(

On August 16, 2018, Plaintiff was “instructed by a correctional officer” to “rep
to receiving and release (“R&R”) to collect his propertyld.)( At the time he was told

to report, other inmates “were freely engaged in yard recreatitah)’ \(Vhile Plaintiff
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was walking to the R&R, an “Hispanic inmate with long black hair attempted to mu
Plaintiff for hisSNY status by sneaking behind him and painfully and shockingly
slashing his throat.”1d.) Correctional officers “sounded a [siren] by calling an
emergency code and intervenedld. They also “summoned medical treatment to tg
to Plaintiff's injury and he was eventually given numerous stitches to mend his slag
throat.” (d.at 12.)

Plaintiff alleges the “culprit was apprehended, placed in administisgyegation
and eventually referred to the San Diego District Attorney’s Office for allegatd
attempted murder.”1q.) Plaintiff was “hospitalized in acute suicide preventioid: at
13.) Plaintiff was later “released to RJD Facility Eld.Y Plaintiff alleges Facility E
frequently housedhmates whd'refused to house with inmates wéue SNY or PC.”
(1d.)

In February of 2019, the inmate who had “attempted to murder Plaintiff, desp
having been apprehended, approached Plaintiff on the Facility E y&ild.” P{aintiff
alleges this inmate “confrontationally told Plaintiff that he slit his throdd?) (This
inmate further told Plaintiff that he had “paper work” which Plaintiff claims is a “pris
gang tactic that is commonly used to validate a ‘snitckd’) (Plaintiff “managed to exit
the conversation.” Id.)

Plaintiff “again encountered the inmate” who asked Plaintiff “if he could influg
his pending litigation by refuting he was a victim” and “offered to compensate Plain
with meth.” (d.) Ultimately, Plaintiff “believes the case was rejected by the San Di
District Attorney.” (d.)

B. 42U.S.C.§1983

Title 42 U.S.C. § 1983 provides a cause of action for the “deprivation of any
privileges, or immunities secured by the Constitution and laws” of the United State
Wyatt v. Cole504 U.S. 158, 161 (1992). To state a claim under § 1983, a plaintiff n
allege two essential elements: (1) that a right secured by the Constitution or laws @

United States was violated, and (2) that the alleged violation was committed by a

3:19cv-1072LAB-WVG

rder

nd
hed

ite

on

nce
tiff

200

rights

UJ

ust
f the

erso




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

acting under color of stalaw.West v. Atkins487 U.S. 42, 48 (1988)png v. Cty. of
Los Angeles442F.3d 1178, 1185 (9th Cir. 2006).

C. Individual liability

Plaintiff argues that Defendants Kernan, Paramo, Allison and Tebrock
“implemented a deficient policy, with deliberaielifference or reckless disregard of
Plaintiff’'s safety” in violation of his Eighth Amendment rights. (Compl. at 15.)
However Plaintiff fails to state a plausible claim for relief under § 1983 because he
to include “further factual enhancement” which describes how or \Weéendants were
actually aware of a serious risk of harm to Plainkgfbal, 556 U.S. at 678 (citing
Twombly 550 U.S. at 557).

There is no respondeat superiobiidy under 42 U.S.C. 8983.Palmer v.
Sanderson9 F.3d 1433143738 (9th Cir. 1993)"B ecause vicarious liability is
inapplicable to ... 8 1983 suits, [Plaintifhust plead that each governmeficial
defendant, through the official’s own individual actions, has violated the Constitutig
Igbal, 556at676;see also Jones v. Community Redevelopment Agency of City of L(
Angeles 733 F.2d 646, 649 (9th Cir. 1984) (even pro se plaintiff must “allege with &
least me degree of particularity overt acts which defendants engaged in” in order t¢
a claim).

As currently pleaded?laintiff’'s Complaint offerso factualdetail from which the
Court might reasonably infer a plausible claim for relief based on a violatemyof
constitutional right on the part of Kernan, Paramo, Allison or Tebrock. InsteaajfPlg
simply identifies these Defendants as violating his constitutional rights “by exercis
power possessed by virtue of state law and was possible only because [these]
wrongdoer[s] [were] clothed with authority of state law.” (Compl. atBl} Fed.R. Civ.
P.8 “demands more than an unadorned,defendanunlawfully-harmedme
accusation,” and in ordéjt]o survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim for raiegistplausite on
its face.” Igbal, 662 U.S. at 678&uotingTwombly 550 U.S. at 555, 570A\nd a

3:19cv-1072LAB-WVG

fails

n."

—+

D stat

ng




O© 00 N oo o b W N B

N NN NN DNNDNNNRRRRRRRPR R RB R
0o ~NI O 00O DN NN =R O O 00O N o 009D 0O N RO

supervisory official may only be held liable under § 1983 if Plaintiff alleges his “per
involvement in the constitutional deprivation, or ... a sufficient causalexiion
between the supervisor’'s wrongful conduct and the constitutional violaKeatés v.
Koile, 883 F.3d 1228, 12423 (9th Cir. 2018)Starr v. Baca652 F.3d 1202, 1207 (9th
Cir. 2011).

Plaintiff makes no such allegations in his Complaint. Therefore, the Court su
sponte dismisses Defendants Kernan, Paramo, Allison and Tebrock based on Plai
failure to state a plausible individual liability claim against any of ti&®e28 U.S.C.
§1915(e)(2)(B)(ii)) and 8915A(b)1); Lopez 203 F.3d at 112@7; Rhodes621 F.3d at
1004.

D. Eighth Amendment claims

Plaintiff does raise serious allegations in which he claims he was physically
assaulted while housed at RIJIEzeéCompl. at 11.) Specifically, he alleges that while
was walking in the yard, an “Hispanic inmate” attempted to “murder Plaintiff for his
SNY status by sneaking behind him and painfully and shockingly slashing his throz
(Id.) Plaintiff also alleges, despite the grave nature of the attack, he was housed w
inmate at a later dateSée idat 13.)

Specifically, while he Eighth Amendment requiresficials take reasonable
measures to guarantee theetafand welbeing of prisonerdrarmer v. Brennan511
U.S. 825 832-33 (1994),Johnson v. Lewj17 F.3d 726, 731 (9th Cir. 2000), to state
Eighth Amemment failure to protect claiflaintiff must allege facts sufficient to

plausibly show that (1) he faced conditions posing a “substantial risk of serious hat

his health or safety, and (2) the individual prison official he seeks to hold liable was

“deliberately indifferent” to those riskBarmer, 511 U.S. at 837Thomas v. Ponde611
F.3d 1144, 1150 (9th Cir. 2010). To demonstrate deliberate indifferenoeifPhaust
allege facts suftiently to plausibly show that eadefendant both knew of and
disregarded a substantial risk of serious harm to his health and Eafeter, 511 U.S.

at 837. Thus, Plaintiff must alledgleat each person he seeks to sue Weth ... aware of
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facts from which the inference could be drawn that a substantial risk of serious har|
exist[ed], and [that] he ... also dr[e]w that inferende.”

Here, Plaintiff does not identify angdividual RJD prison officialswho were
aware, or shuld have been aware, that Plaintiff faced a “substantial risk of serious
harm.” Id. Moreover, Plaintiff does not identify any R{Dison officialswho were
aware that Plaintiff was housed on the same yard as his alleged atfHo&ezfore,
Plaintiff has failed to state an Eighth Amendment claim upon which relief may be
granted.

E.  Americans with Disabilities claims

Plaintiff also alleges that the CDCR has “discriminated against Plaintiff by
knowingly refusing to provide safe housing because of his mental illness in violatio
the Americans with Disabilities Act (“ADA”).” (Compl. at 15Jhe Americans with
Disabiities Act, 42 U.S.C. § 12132, applies in the prison cont&ee42 U.S.C.

§12131(1)(B);U.S. v. Georgi®46 U.S. 151, 154 (2006)n order to state a claim unde

Title 1l of the ADA, however, a plaintiff must allege:

(1)'is an individual with a disability;’ (2) he ‘is otherwise qualified to
participate in or receive the benefit of some public entity’s services,
programs, or activities;’ (3) he ‘was either excluded from participation if
denied the benefits of the public entity's services, programs, or activitie
was otherwise discriminated against by the public entity;’ and (4) ‘such
exclusion, denial of benefits, or discrimination was by reason of [his]
disability.’

O’Guinn v. Lovelock Correctional Centeds02 F.3d 1056, 1060 (9th Cir. 2007) (citing
McGary v. City of Portland386 F.3d 1259, 1265 (9th Cir. 2004) (quoting Thompson
Davis, 295 F.3d 890, 895 (9th Cir. 2002) (petiam)).

In order to recover damages under Title Il of the ADA, Plaintiff “must prove
intentional discrimination on the part of the defendaiiuvall v. County of Kitsa®260
F.3d 1124, 1138 (9th Cir. 2001) (citikrgrguson v. City of Phoenit57 F.3d 68, 674
(9th Cir. 1998) (footnote omitted)). TiNanth Circuitfurther held that deliberate
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indifference is the applicable standard to determine whether there was intentional
discrimination by a defendantd. As stated above with regard to his Eightmé&ndment
claim, Plaintiff has failed to allege facts sufficient to show any of the named Defeng
were deliberately indifferent because there are no allegations that any of the name
Defendants were actually aware that there wasbatantial risk of serious harm to his
health and safetyMoreover, there are no allegations that the named Defendants ws
actually aware that Plaintiff is alleged to suffer from a mental disability. Tdreref
Plaintiff has not alleged facts sufficient to show that he was intentionally discriming
against on the basis of his disability ahds,the Court finds Plaintiff has failed to statd
claim under Title Il of the ADA.

F. Leave to Amend

A pro se litigant must be given leave to amend his or her complaint to staien g
unless it is absolutely clear the deficiencies of the complaint cannot be cured by
amendmentSee LopeZ203 F.3d at 1130 (noting leave to amend should be granted
a complaint is dismissed under 28 U.S.C. § 1915(e) “if it appears at all possible tha

plaintiff can correct the defect”). Therefore, while the Court finds Plain@@mplaint

fails to state any claim upon which relief can be granted, it will provide him a chang

fix the pleading deficiencies discussed in this Or8ee Akhtar v. Mes&98 F.3d 1202,
1212 (9th Cir. 2012) (citingerdik v. Bonzelet963 F.2d 1258, 1261 (9th Cir. 1992)).
IV.  Conclusion and Order

Good cause appearing, the Court:

1. DENIES Plaintiff’'s Motion for Appointment of Counsel (ECF No. 3)
without prejudice.

2. GRANTS Plaintiff's Motion to Proceed IFP pursuant to 28 U.S.C. § 191
(ECFNo. 2).

3. DIRECTS the ActingSecretary othe CDCR, or his designee, to collect
from Plaintiff's prison trust account the $350 filing fee owed in this case by garnish
monthly payments from his account in an amount equal to twenty percent (20%) of
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preceding month’s income and forwarding those payments to the Clerk of the Cou
time the amount in the account exceeds $10 pursuant to 28 U.S.C. § 1915(b)(2). A
PAYMENTS SHALL BE CLEARLY IDENTIFIED BY THE NAME AND NUMBER
ASSIGNED TO THIS ACTION.

4, DIRECTS the Clerk of the Court to serve a copy of this OrdeRalph
Diaz, Acting Secretary, CDCR, P.O. Box 942883, Sacramento, California, SJIQ&B

5. DISMISSES Plaintiff's Complaint for failing to state a claim upon which
relief may be granted pursuant28 U.S.C. § 1915(e)(2) and1®15A(h andGRANTS

him forty-five (45) days leave from the date of this Order in which to file an Amende¢

Complaint which cures all the deficiencies of pleading noted. Plaintiff's Amended
Complaint must be complete in itselftivout reference to his original pleading.
Defendants not named and any claims natlieged in the Amended Complaint will bg
considered waivedseeS.D. Cal. CivLR 15.1Hal Roach Studios, Inc. v. Richard Fein
& Co., Inc, 896 F.2d 1542, 1546 (9th Cir. 1989) (“[A]Jn amended pleading superseq
the original.”);Lacey v. Maricopa Cnty693 F.3d 896, 928 (9th Cir. 2012) (noting tha
claims dismissed with leave to amend which are natleged in an amended pleading

may be “considered waived if not repled.”

6. DIRECTS the Clerk of Court to mail to Plaintiff, together with this Order

blank copy of the Court’s form “Complaint under the Civil Rights Act, 42 U.S.C.
§1983" for his use in amending.
ITI1S SO ORDERED.

Dated: August 5, 2019 W 4 @/h/)/

HoN. LARRY ALAN BURNS
ChiefUnited State®istrict Judge
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