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d Motor Company et al Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

WILLIAM LESSIN, TAMER KAHLIL, Case No0.:3:19cv-01082AJB-AHG
MARK PREISS, JULIE SNODGRASS,
JOHN FARLEKAS, WILLIAM ORDER GRANTING IN PART AND
VINSON, JOYCE JENSEN, DAVID DENYING IN PART FORD MOTOR
MORRIS, and SCOTT BITTNER, on COMPANY’S MOTION TO DISMISS
behalf of themselves and all others
similarly situated (Doc. No. 17)
Plaintiffs,

V.

FORD MOTOR COMPANY, a Delawar¢
corporation; and Does 1 through 10,
inclusive

D

Defendant

Presently before the Courtidefendant Ford Motor Compaisy(“Ford”) motion to
dismiss Plaintiffs’ First Amended Complain(*FAC”) or in the alternative to strik
nationwide class allegation®oc. No. 17.)Plaintiffs opposed the motion, (Doc. No. 2
and Ford replied, (Doc. No. 23.) For the reasons set forth below, the @RANTS IN
PART AND DENIES IN PART Ford’s motion to disnss.

l. BACKGROUND
Plaintiffs William Lessin, Mark Preiss, Julie Snodgrass, John Farlekas, W

Vinson, Joycelensen, David Morris, and Scott Bittneing several causes of acti
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against Ford foallegedlatent defects iwvarious20052019 Ford~-250 andF-350 trucks
(“Class Vehicles’or “Vehicle”). (First Amended ComplairftFAC”), Doc. No. 119 93.)
Thesealleged latendlefects involve abnormal wearing and loosening of the Class Vel
suspension components (i.e. track bar bushing, steering dampalterjoints, contro
arms, and/or strutshesulting insevereshaking and oscillation of the steering wheel. (F
19 B-95.) Plaintiffs refer to thisallegeddefect as the “Death WobblePlaintiffs allege
the shaking causesl@ssof handling and control that can only be remedied by a su
reduction of speed, an unsafe reaction on open high\ldysThese defects in the Cla
Vehiclespurportedlymanifestat different mileage periods during the lifetime of the C
Vehicles. (FAC 1 1289.) Some Class Vehicle owners first experienceaieged defec
as early agenmiles off the lot, at a time when tNehicleis still covered by Ford’s limitet
warranty, (FAC 1 130)while others first experience trghakingafter the warrantyad
already epired, (FAC 1 130.)n support of their allegations, Plaintiffs point out thHae

National Highway Traffic and Safety Administration’s (“NHSTA”) complaint daisd)

reveals at least 1,265 complaints about the shaking defect. (FACGYH, Q07, 112, 129

On June 10, 201®laintiff Lessin filed a class action complaint on behalf of him
and all others similarly situated. After Ford filed a motion to dismiss thernL€ssplaint,
Plaintiffs filed theFAC. TheFAC sets forth a number of Plaintiffs fromn@us statesand

claims:

e On behalf of Plaintiffs and a nationwide class, the FAC alleges F
violations of the MagnuseMoss Warranty Act.

e On behalf of Plaintiff Lessin and a class of California residents, the

alleges violations of the Consumieegal Remedies Act (or “CLRA"), the

California Unfair Competition Law (or “UCL”), the California Fal
Advertising Law, Breach of Express and Implied Warranty, Fraud
Concealment, and the SeBgverly Act.

e On behalf of Plaintiff Preiss and a class d@gka residents, the FAC alleg
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LEGAL ST ANDARD

A motion to dismiss under Rule 12(b)(6) tests the legal sufficiency of the ple:
and allows a court to dismiss a complaint upon a finding that the plaintiff has failed 1
a claim upon which relief may be grant&keNavarro v. Block250 F.3d 729, 732 (9th

violations of the Alaska Fair Unfair Trade Practices and Consumer Prot
Act and Breaches of Express and Implied Warranties.

On behalf ofPlaintiff Snodgrass and a class of Arizona residents, the
alleges violationsf Arizona’s Consumer Fraud Act.

On behalf ofPlaintiff Farlekas and a class of Connecticut residents, the
alleges violations of Connecticut’'s Unlawful Trade Practices Act and B
of Implied Warranty.

On behalf oPlaintiff Vinson and a class of Gepa residents, the FAC alleg
violations of Georgia’s Fair Business Practices Act, its Uniform Dece
Trade Practices Act, and Breaches of Express and Implied Warranties.
On behalf ofPlaintiff Jensen and a class of Florida residents, the FAC al
violations of Florida’s Unfair & Deceptive Trade Practices Act and Bre§

of Express and Implied Warranties.

ectiol

FAC

FAC

reacl
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On behalf oPlaintiff Morris and a class of Nevada residents, the FAC alleges

violations of the Nevada Deceptive Trade Practices Act and Breadf
Express and Implied Warranties.
On behalf ofPlaintiffs Bittner, Khalil, and a class of Texas residents, the |
alleges violations of the Deceptive Trade Practices-Aubnsumer Practice

Act and Breaches of Express and Implied Warranties.

Federal Rule of Civil Procedure 12(b)(6)

e

FAC

S

ading

cognizable legal theory or (2) insufficient facts under a cognizable legal clamigCare
Dental Grp. v. DeltaDental Plan of Cal. 88 F.3d 780, 783 (9th Cir. 1996) (citation

3
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Cir. 2001). The court may dismiss a complaint as a matter of law for: “(1) lack of
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omitted). However, a complaint survives a motion to dismiss if it containsufgnfacts
to state a claim to relief that is plausible on its fagell Atl. Corp. v. Twomb/\550 U.S,
544, 5%0(2007).

Notwithstanding this deference, the reviewing court need not accept
conclusions as truéshcroft v. Igbgl556 U.S. 662, 678 (2009). It is also improper for
court to assume “the [plaintiff] can prove [he or she] has not allegetAssociated Ger
Contractors of Cal., Inc. v. Cal. State Council of CarpentdE® U.S. 519, 526 (1983
On the other hand, “[w]hen there are wakaded factual allegations, a court shc
assume their veracity and then determine whether they plagsiblyise to an entitlemel
to relief.” Igbal, 556 U.S. at 679. The court only reviews the contents of the comy
accepting all factual allegations as true, and drawing all reasonable inferences in
the nonmoving partyThompson v. Davj295 F.3d 890, 895 (9th Cir. 2002).

A party alleging fraud must “state with particularity the circumstances coirggi
fraud.” Fed. R. Civ. P. 9(b). Rule 9(b) requires a plaintiff to make more specific alleg
so a defendant “can defend against the chargk not just deny that they have d
anything wrong.’'Kearns v. Ford Motor Co567 F.3d 1120, 1024 (9th C2009) (quoting
Bly—-Magee v. California236 F.3d 1014, 1019 (9th Cir.20013ge also Neubronner
Milken, 6 F.3d 666, 67472 (9th Cir.1993).

.  DISCUSSION
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V.

In the motion to dismiss, Ford seeks dismissal of Plaintiffs’ (1) express wafrant

claims, (2MagnusorMoss Warranty Act (“MMWA”")claim, (3) implied warranty claimg
and (4) frauebased claimgDoc. No. 17.)The Court willclosely look at eachrgument
below.

A. Plaintiffs’ Express Warranty Claims

Ford first argues that Plaintiffs’ express warranty clatnsder the MMWA ang
the common law of Alaska, California, Florida, Georgia, Nevada, and Fexhail
because they do not allege at any point during the warranty period they were refusg

repair by a Ford dealer a@therwiseexperienced multiple unsuccessful repair atten
4
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(Doc. No. 171 at 17/20.) In opposition Plaintiffs argue thegan demonstrate from tk
FAC's allegations that they gave Ford ample opportunity to repair the affected ve
and that Ford failed to do so within a reasonable t{Dec. No. 21 at 17.)

As a preliminary noteFord’s Limited Warranty provides bump&rbumper
coverage for three years far 36,000 miles, whichever occurs firsPdc. No. 175, Ex.
C.) The Limited Warrantypromises that a Ford dealer would repair, replace, or ad
covered part only if a vehicle that malfunctions “during normal use during the app
coverage period” is “taken to a Ford dealership for a warranted repair during the w
period.” (d. at16.) Under Ninth Circuit authority[a] repair or replace remedy fails of
essential purpose only if repeated repair attempts are unsuccessful within a red
time.” Philippine Nat'l Oil Co. v. Garrett Corp.724 F.2d 803, 808 (9th Cir. 1984)he
Court will proceed to analyze each Plaintiff's claim, in turn.

1. Plaintiff Lessin (California)

The FAC provides thaRlaintiff Lessinbroughthis Vehicle to Mossy Ford of Sa
Diego“on three occasions within a period of less than three months to correct the
without success. On each occasion, Ford has failed to provide an adequate rdthefl
Death Wobble, denied the existence of the Defect, and has refused to providffe
Plaintiff's vehicle under warranty.” (FAC { 22.) The FA@ther statesthat “[o]n April
24, 2018, Plaintiff William Lessin brought the Vehicle to Mossy Ford of San Diego ta
the service department address the Death Woblhbleo avail.(Id. § 23) Ford points ou
Plaintiff Lessin purchased his truck in July 2010 but did not present it to a Foed fie:

a suspension repair until nearly eight years later, in April 20dl8le Plaintiffs argue

“Lessin had taken his vehicle three separate timEsribs certified dealer prior to Apri

2018, and each time attempted to have the defect corfe@ted] 22) it is uncleawhen

these attempted repairs occurred, and whethee #teempts fell outside of the warrar

period which would be fatal to Plaintiff Lessin’s express warranty cl&eeClemens v,

DaimlerChrysler 534 F.3d 1017, 1023 (9th Cir. 2008) (affirming dismissal of exf

warranty claims where repairs were sought after warranty period exphed)ch, thig
5
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claim is DISMISSED with LEAVE TO AMEND for more detail as to when the

purported repairs occurred.

2. Plaintiff Khalil (Texas)

Plaintiff Khalil owns a 201FordF-350, whichwaspurchased in 2016. (FAC 1 86.

Soon after purchasing the Vehicle, Plaintiff Khalil sought repair, vitiedress[edihe
Death Wobblé, but by July 2019 Plaintiff Khalil again experienced thehaking defect
(Id.) Plaintiff Khalil returned thé&/ehicle to the dealershamain but this time was told n
defect existed and no repairs could be malde f(87.) Here, PlaintiffKhalil admits theg
requested warranty repair “was able [to] redress” the suspension prololefr86.)And,
it was not until more than two years latafter the expiration of the warranty perititiat
Plaintiff Khalil requested his néxepair (Id. 187.) As it currently stands, the FAC do
not show how Plaintiff Khalil was either refused a repair or tregicated repair attempt
were unsuccessful. The Court aBIBSMISSES this claim, andSRANTS Plaintiff Khalil
LEAVE TO AMEND to cure the aforementioned deficiencies

3. Plaintiff Preiss (Alaska)

Next, Plaintiff Preisowns a 2011 Ford-B50, purchased from an authorized F
dealership located in Anchorage, Alaskd. T 26.)Plaintiff Preissfirst experienced th
shakingissuesvhen the truck had less than 15,000 miles on the odor{letef.30.)Soon
thereafter, Plaintiff Preiss presented the Vehicle to a Ford dealéwslaip inspection an
to redress the problem with the shakifid.) The technicians represented to Plaintiff Pr¢
that the*Death Wobblé was the result of undenflated tires.(ld.) Presently Plaintiff
Preiss experiences tladleged defectnywhere from four to five timea month. [d.)
Although Plaintiff Preiss claimghe problems persists, there are no allegationsthies

Vehicle was ever brought back for more repdtaintiff Preiss raises for the first time

the oppositionbrief that when he brought his Vehicletanthe dealershiptechnicians

explained that th“Death Wobbl& did not result from a defect and was not subjec

recall (Doc. No. 21 at 1718.) However, “[a] Complaint cannot be amended thro

6
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allegations made in an opposition to a motion to dismRerhington v. Mathsod2 F.

Supp. 3d 1256, 1278 n.3 (N.D. Cal. 201ajd, 575 F. Appx 808 (9th Cir. 2014).

Accordingly, the Courtannotconsider these new faatsitside of the FACSee Schneidg
v. California Dept of Corr,, 151 F.3d 1194, 1197 n.1 (9th Cir. 1998) (“In determining
propriety of a Rule 12(b)(6) dismissal, a court may not look beyond the complain
plaintiff's moving papers, such as a memorandum in opposition to a defendant’s to
dismiss.”). Therefore, theFAC does noexplainhow Plaintiff Preisswas either refused
repair or that “repeated repair attempts” were unsuccessful. The Q&NISSES this
claim, andGRANTS Plaintiff Preisd.EAVE TO AMEND to cure the deficienciegated

herein

4, Plaintiff Jensen (Florida)

Plaintiff Jensen owns a 2005 ForbB0. (Id. 1 62.) Plaintiff Jensen first experiend

the allegeghaking defecivhenthe “Vehicle had less than 30,000 miles on the odonig
(Id. 1 66.)On or around August 20, 2007, Plaintiff presented the Vehicle to Fo

Claremont for inspection(ld.) Claremont Ford’s technicians attempted to remedy

defect but Plaintiff Jensen alleges that none of the repairs solved the proldkkin.

Following the repairs, Plaintiff Jensen made several complaints to Claremont For(
the existence of thdefect (Id. § 67.) However, Defendant Ford, and Claremont F
denied that the problestemmedfrom any defect(ld.)

The problem with Plaintiff Jensen’s claingwever, ighat it istime-barred. Florida
provides a fiveyear statute of limitations for breach of express warranty cléesfla.
Stat. § 95.11(2)(h)SpeierRoche v. Volkswagen Group of America, IiNo. 1420107,
2014 WL 1745050, *1 (S.CFla. April 30, 2014) Plaintiff Jenseis claim was not filec
until twelve years after Plaintifiensen presented her W to Ford in 2007 andas
aware that Ford could not remedy the isstliasrefore, Plaintiff Jensen’s express warra
claim must bedISMISSED WITH OUT LEAVE TO AMEND as timebarred

5. Plaintiff Morris (Nevada)

Plaintiff Morris owns a 2017 Ford-850. (Id. § 70.) Plaintiff Morris first experience
7
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the defectwhen the Vehicle had less than 7,000 miles on the odonfktefff 73.) On
January 31, 2019, Plaintiff Morris presented the Vehicle to Capital Ford for apounti
inspection(ld.) It wasdeterminedherethat thedefectstemmed from a “dead spot” on t
steering dampenandCapital Ford’s technicians replaced the truck’s steering dam
under warranty(ld.) This failed to resolve the Death Wobble from occurring agaol
the defect recurred sixanths later(ld.  74) The Vehicle was repaired yet again, but
repairs did not resolve the issues. Thus, construing the allegations in the Bfdight
most favorable to Plaintifforris, the Court determines that there are enaltggations
in the FAC to state a plausible claim for breach of express warranty given the n
failed attempts at remedying the alleged defBatis,Ford’s motion to dismiss this clai
is DENIED.

6. Unconscionability

Ford argues these express warranty claims cannot be saved by Plaintiffs’ arg
thatFord’sLimited Warranty is unconscionahlkaderAlaska, California, Florida, Nevad
and Texadaw. (Doc. No. 171 at 20.) In response, Plaintiffs argue the Limited Warr
Is indeed unconscionable becal®#d continues to issue the warranty with a durati
limit even though it manufactures the Vehicles with a défieotd not only knows abou
but that it knows is very likely to occur (and recur) outside of the warranty period.”
No. 21 at 19.)

a) Alaska, Califor nia, Florida, Nevada, and Texas

Unconscionability Law

he

Denel

the

wultipl

m

ume:
A,
ANty

pnal

(Doc

UnderCalifornia, Florida, Nevada, and TeXaw, “both procedural and substantive

unconscionability must be present for the contract to be declared unenfarcAatuev.
U—Haul Co. of Cal. 143 Cal App. 4th 796, 80§2006) Ski River Dev., Inc. v. McCall
167 S.W.3d 121, 136 (Tex. App. 2005\ contract or contractual clause is invalid

! Becausehe unconscionability law is the generally the same in California, Florida, Nevati@gaas
the Courtcitesto only California lawon unconscionability.

8
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unconscionable only if both elements are present, “although the degree to which egch m

exist may vary.’Aron, 143 Cal. App. 4ttat 808.Procedural unconscionability exists wh
a contract reflects “an inequality of bargaining power which results in no real negag
and an absence of meaningful choicBgifi v. MercedeBenz USA, LLC2013 WL
2285339, at *4 (N.D. Cal. May 23, 2013) (citiAg& M Produce Co. v. FMC Corpl135
Cal. App. 3d 473, 48§1982)). The substantive element of unconscionability focusé
the actual terms of the agreement and evaluates whether they create “overly harsh’
sided’ results as to ‘shock the conscienceseifi 2013 WL 2285339, at *5 (citingron,
143 Cal. App. 4th at 808).

Plaintiffs allege that giveRords awareness of these defedtse durational limits

of the warranty are unconscionable. (Doc. No. 21 at 20.) However, California couet

rejectedheexact argumeriRlaintiffs nowmake SeeAberin v. Am. Honda Motor Co., In¢.

No. 16CV-04384JST, 2018 WL 1473085, at *7 (N.D. Cal. Mar. 26, 2018) (“[E]ve
manufacturer's awareness of a latent defect cannot make an express warranty’s
unconscionable.”)For example,n Seifi the court held that even accepting as thes
plaintiffs’ allegation that the car manufacturer knew about the car’s defective
plaintiffs failed to sufficiently allege that the warranty durational limits.,(either 48
months or 50,000 miles) were unconscionable since these limits did not “on the
shock the conscienceSeifi 2013 WL 2285339, at *5.

In any event, any argument of procedural unconscionalslitpavailingbased or

en

tiatio

2S 0N

or ‘ol

D
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gear:

]

ir fac

these factsPlaintiffs here havenot allegel that the manufacturer failed to offer any

extended warranty ¢ppns.See Smith v. Ford Motor C&49 F.Supp.2d 980, 994 (N.D|

Cal. 2010)aff'd, 462 F. Appx 660 (9th Cir.2011) (procedural unconscionability is 1
established if the manufacturer offered extended warranty optidos)have Plaintiffs
alleged thathey and other class members had no meaningful alternatives in the fq
other vehicles that they could have selecgak Dean Witter Reynolds, Inc. v. Super,.
211 Cal.App. 3d 758, 771(1989) fioting the existence “of meaningful alternatiy

available to such contracting party in the form of other sources of supply tends to
9
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any claim of unconscionability.”).

Any argumengs to substantive unconscionabilityes no betteiCalifornia courts
have held that “a thregear, 36,000 mile warranty does not, on its face, createided
results.”Fisher v. Honda N. Am., IndNo. LA CVv1309285 JAK, 2014 WL 2808188,
*9 (C.D. Cal. June 12, 2014Baranco v. Ford Motor C9294 F. Supp. 3d 950, 975 (N.
Cal. 2018) (rejecting argument that a F@&dyear/36,000 mile coverage periadas
unconscionable)Thus, nothing about the Limited Warranstrikes this Court as “overly

harsh” or “onesided”underCalifornia, Florida, Nevada, and TeXasv.

b) Alaska Law

Likewise, Plaintiffs cannot establishnaonsanability under Alaska lawUnder
Alaska law a contract term may be unconscionable “wherecircumstances indicate
vast disparity of bargaining power coupled with terms unreasonably favorable
stronger party.’Municipality of Anchorage v. L&er, 723 P.2d 1261, 12666 (Alaska|
1986).But for the same reasons Ford’s Limited Warranty is not unconscionable
California, Florida, Nevada, and Texas law, under Alaska law, the FACndbedlege
any“unreasonable terms” when Plaintiff Preissghased hi¥/ ehicle.

The FAC simply does not allege any facts showing that Ford’s Limited Warra
unconscionablelherefore, Plaintiffs’ claim of unconscionability fails and the terms o
warranty control.

* ok k

In sum, the CourDISMISSES California Count IV, Alaska Count Ill, and Tex

Count Il (as to Plaintiff KhalilwWITH LEAVE TO AMEND .
7. Pre-Suit Notice

Next Ford asserts that te&press warranty claims of Plaintiffs Jensen (FL), Vin
(GA), Bittner (TX), and Khalil (TX) fail for the additional, independent reason “ttet
FAC does not allege that they provided Ford with the required individualizesuib
notice of the alleged breach of express warraiBoc. No. 171 at 22.)

Pursuant td-lorida, Texas and Georgidaw, a buyer ned only allege that the sell
10
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received some form of notice olbaeach of express warranty claim; issues regarding the

timeliness and sufficiency of the notice are questions &ex. Royal Typewriter Co.

Xerographic Supplies Corp719 F.2d 1092, 110@.1th Cir.1983) (“Where the buyer

V.

gives some notice of the breach, the issues of timeliness and sufficiency are questions

fact.”); see also Gordon v. Sig Sauer, Ifdo. CV H19-585, 2019 WL 4572799, at *1
(S.D. Tex. Sept. 20, 2019) (holding that a general expression of the buyer’s dissati
with the product may be sufficient to satisfy Texas's-gui notice requirement at tk
pleading stageMatrtinelli Ginetto SpA v. Sample Dyeing Serv., IiND. 4:09CV-0046
HLM, 2010 WL 11505451, at *12 (N.D. Ga. Jan. 12, 2010) (“As the Georgia Co
Appeals noted. ., the issue of reasonableness of notice is ordinarily for the factfind

The Court finds that these four Plaintiffexpress warranty claims survive tl
challengeHere,Plaintiffs brought their trucks to Ford dealkiigson several occasions f
repairsto address their problems. (FAC 11-58, 6667, 80, 8687.) Furthermore
Plaintiff Vinson alleges he directly contacted Ford's customer service line aft
experience. (FAC T 5pb At this early stage of the proceedings, these alls
communications suffice as allegations of notice. If this case procdatgiff3 will have
the burden of proving that thegtuallyprovided notice as required by state law.

B. Plaintiffs’ Magnuson-Moss Warranty Act (“MMWA”) Claim

1. Informal Dispute Resolution Requirement

Ford next argueslaintiffs’ MMWA claim should be dismissed because they h
not complied with the statute exhaustion requirement for informal dispute resolut
(Doc. No. 171 at 23.)Plaintiffs donot provide any opposition to this argument.

The MMWA “encourage[s] warrantors to establish procedures whereby con
disputes are fairly and expeditiously settled through informal dispute settl
mechanisms.” 15 U.S.C. 8§ 2310(a)(1). If the warrantor establishes such a proced
procedure meets certain requirements established by the Federal Trade Commiss
the warrantor “incorporates in a written warranty a requirement that the conssoréto

such procedure before pursuing any legal remedy under this section respectil
11
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warranty,” then “a class of consumers may not proceed in a class action except to the exi

the court determines necessary to establish the representative capacity of the nar

plaintiffs, unless the named plaintiffs (upon notifying the defendant that they are
plaintiffs in a class action with respect to a warranty obligation) initially teéeasuch
procedure.” 15 U.S.C. § 2310(a)(3). “[F]ailure to participate in [the warrahtoformal

dispute settlement procedure is an affirmative defexudgect to waiver, tolling, an

Name

d

estoppel, that [the warrantor] may raise, not that Plaintiff must negate in [his gr] he

Complaint.” Maronyan v. Toyota Motor Sales, U.S.A., Jr&58 F.3d 1038, 1040, 1042,

1043 n.4 (9th Cir. 2011) (holding that § 2310(a) is a prudential, not a jurisdictional
filing an MMWA claim and that failure to exhaust under § 2310(a) is an affirm
defense).

Here,Ford’s Limited Warranty contains a dispute resolution mechanism: “Yo
required to submit your warranty dispute to the BBB AUTO LINE before exercising
or seeking remedies under the Federal Magnivoss WarrantyAct.” (Doc. No.17-5,

Ex. C atl4.) The FAC contains no allegations abtlut BBB AUTO LINE or any other

informal dispute resolution procedure. Howewithis juncturePlaintiffs are not require
to negate anticipated affirmative defenses in their complaimis, Ford may assert it
affirmative defensekater on in the litigaon. For now the CourtDENIES Ford’srequest

to dismissPlaintiffs’ MMWA claim on this ground.
2. Ford’s Motion to Dismiss or Strike Plaintiffs’ MMWA

Nationwide Claim
Ford asks the Court to dismiss or strike under Rule 12(f) PlaintiEiBbnwide
MMWA classclaim and other nationwide class claims under Californiaffnd, relying
on Mazza v. American Honda Motor C®%66 F.3d 581 (9th Cir. 2012), challen
Plaintiffs’ efforts to assert claims under state law on behalf of a nationwide cldazg
the Ninth Circuit held that the district court “abused its discretion in certifying a class
California law that contained class members who purchased or leased their car in ¢

jurisdictions with materially different consumer protection laws.” 666 F.3d at
12
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Although Plaintiffs contend that the Court should defer assessing the viability
nationwide class until the class certification stage, many district courtappifedMazza]
at the pleading stag8ee, e.g., Glenn v. Hyundai Mofaim, SACV 152052 DOC (KESXx)
2016 WL 3621280, at *5 (C.D. Cal. June 24, 2016) (“The Court notes that Ma#deal
was decided at the class certification stage, the decision ‘applies genetadlyrestructive
when addressing a motion to dismiss.”) (jng Frezza v. Google, IncCV 5:12237
RMW, 2013 WL 1736788, at *6 (N.D. Cal. Apr. 22, 2013)). Applyingteezzaprinciples
and California’s choicef-law analysis to the facts of this case, it is readily apparen
Plaintiffs’ claims based on California’s consumer protections laws cannot support g
nationwide class. The Court theref@@RIKES the nationwide class claims based
California’s consumer protection laws.

As to the MMWA nationwide claimwhether a warrantor has committed a bre
under the MMWAIs governed by state ladeeClemens534 F.3d at 1022. Here, it
unclear which state’s warranty law Plaintiffs seek to apply to the nationwide MMW#\
claim. Thus, the CouISMISSES Plaintiffs’ MMWA nationwide claimWITH LEAVE
TO AMEND to address this deficiency.

C. Plaintiffs’ Implied Warranty Claims

Next, Ford asserts various arguments explaining why the Court should ¢
Plaintiffs’ breach of implied warranty claims. In particular, Ford argues (1) Plain
claims fail as a m&r of law because thelassVehicles are fit for their ordinary purpog
(2) Plaintiffs’ lack of privity barstheir California, Connecticut, Florida, and Geor:
implied warranty claims, (3) Plaintiffs failed to provide ysugt noticeof the implied
warranty claimsand(4) the statute of limitationdarsPlaintiff Lessin’s implied warrant

claim underCalifornia law

1.  Whether Plaintiffs’ Vehicles Are Fit For Their Ordinary Purpose
Ford argues Plaintiffs’ implied warranty claimdail becauseunder the Californig
SongBeverly Act, and under Alaska, California, Connecticut, Florida, Georgia, Ne

and Texas common laviRlaintiffs’ Class Vehiclesare fit for their ordinary purpose-
13
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namely, Plaintiffs have driven, and still drive their adds. (Doc. No. 171 at 24.)In
opposition, Plaintiffs assert that an implied warranty of merchantability may be brd
even if a vehicle isechnicallyoperable, because it may still besafe and dangerous
drive. (Doc. No. 21 at 224.) The Court grees with Plaintiffs.

Dismissal under Rule 12(b)(6h this basiss notwarranted.The ordinary purpos
of a car is nosimply to provide transportation but ratheafeandreliable transportatior]
See, e.glsip v. Mercede®enz USA, LLC155 Cal. App. 4th 19, 27 (2007) (“We rejs

the notion that merely because a vehicle provides transportation from point A to

it necessarily does not violate the implied warranty of merchantability. A vehicl

rache

e
).
pct
oint I
tha

smells, lurches, clanks, and @snsmoke over an extended period of time is not fit fqr its

intended purpose.”Here, it is a question of fact as to whetheraheged shaking issues

posed enough of a safety risk that Yehiclescould not be said to provide safe, reli

transportationThus, at this early stage, the Court may not conclude whisthiehicles
are fit for their ordinary purpos&ee, e.g.Barakezyan v. BMW of N. Anil5 F. Appx
762, 763 (9th Cir. 2018h6lding thatplaintiff hadplausibly plead a safety hazard et
he alleged that his vehicle eneiloud, long, highpitched noise that distracted him, otl
drivers, and nearby pedestrignaguilar v. Gen. Motors, LLCNo. 13-cv—00437ALJO-
GS, 2013 WL 5670888, at *7 (E.Bal. Oct. 16, 2013) (taking note of plaffits allegation
that a steering defect could “result in potential failure of power steering, pulling tdtt
and right, and loss of steering control during the normal course of driving[;] [s]uch a

would render a vehicle unfit for driving”Themotion isDENIED as to this ground.

2.  Whether Lack of Privity Bars Plaintiffs’ California, Connecticut,

Florida, and Georgia Implied Warranty Claims
Next, Ford argues that the common law implied warranty claims of Plaintgtsri]
(CA), Farlekas (CT), Jensen (FLand Vinson (GA)all fail because state law requin
contractual privity between a plaintiff and Ford. (Doc. No.11at 26.)Ford argues thg
the aforementioned plaintiffs did not purchase their Vehicles from Ford but instea

various dealersps. (Id.)
14
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As a preliminary matter, Plaintiffs do not dispute that Plaifiéflekas (CTand
Plaintiff Jensen (FL) lack privity required for their implied warranty clamsause the
did not purchase their Vehicles from Fo8kePadilla v. Porsche Carbl. Am., Inc. 391
F. Supp. 3d 1108, 1117 (S.D. Fla. 2019) (“Consistent with Florida law, and this C
application thereof, because Plaintiffs did not purchase their used vehicles direct
Porsche, they lack contractual privity with Porsche arar timplied warranty clain
necessarily fails as a matter of law."Kahn v. Volkswagen of Am., IncNo.
FSTCV075004090S, 2008 WL 590469, at *9 (Conn. Super. Ct. Feb. 13, 2008) (le
vehicle not in privity with manufactureris such, the CoultRANTS Ford’s motion tg

dismiss Plaintif Farlekas (CT) and Plaintiff Jensei(FL) implied warranty claims

The nextquestion is whether Plaintiffs Lessin (CA) and Vinson’'s (GA) c#i

survive.As to Plaintiff Lessin’s claimyunder Californidaw, “a plaintiff asserting breac
of warranty claims must stand in vertical contractual privity with the defendaletriens
v. DaimlerChrysler Corp.534 F.3d 1017, 1023 (9th Cir. 2008). A buyer and seller s
In privity if they are adjoining links of the distributi@haim. Id. (citing Osborne v. Subar
of Am., Inc, 243 Cal. Rptr. 815, 820 n.6 (Ct. App. 1988)). Accordingly, an end cong
who buys from a retailer, rather than directly from the manufacturer, is not iry pvitht
the manufacturetd. Here, PlaintiffLessin does not dispute thed lacks privity withFord
but insteadargues the thirdparty beneficiary exception provides that a consumer

assert an implied warranty claim as a tipaity beneficiary of agreements between

manufacturer and the retailer. (Doc. 4. at 24-25.) In reply, Ford relies olemens v,

DaimlerChrysler Corp, 534 F.3d 10179th Cir. 2008)to argue that California does n
apply a thirdparty beneficiary exception to the privity requirement.

However, he Ninth Circuit inClemensdid not expresshaddresshe thirdparty
beneficiary exceptigrbut ratherdismissed an implied warranty claim for lack of priv
noting that “California courts have painstakingly established the scope of the
requirement under California Commercial Code [§] 2314, and a federal court sit

diversity is not fee to create new exceptions to it.” 534 F.3d 1017, ;1o2re MyFord
15
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Touch Consumer Litig46 F. Supp. 3d 936, 980 (N.D. Cal. 20{#lthough Clemens
like this case, involved a plaintiff who bought a car from a dealership and then sy
manufacture for a defect with the car, it is not clear whether the plaintiff arguet
application of the thirgbarty beneficiary exception specifically.Trollowing Clemens
“California district courts are split on the application of the third péeyeficiary
exception to the rule of privity.Snyder v. TAMKO Bldg. Prod., In&o. 1:15CV-01892
TLN-KJN, 2019 WL 4747950, at *7 (E.D. Cal. Sept. 30, 2019) (citations omitted). “!
courts have declined to recognize the tpedty beneficiary exception becauSkEmens
did not expressly recognize it and refused to create any new exceptions to [Bivéit.
v. MercedesBenz USA, LLCNo. CV 1603172TJH (RAOXx), 2018 WL 5094932, at *2
3 (C.D. Cal. Apr. 16, 2018) (citations omitted). But “the clear weight of auyhaoinpels

a conclusion that where plaintiffs successfully plead thaty beneficiary status, thg

successfully plead a breach of implied warranty claiin."re Toyota Motor Corp.

Unintended Acceleration Mktg., Sales Practices, & Prod. Liab. Li#§4 F. Supp. 2
1145, 1184 (C.D. Cal. 2010) (citations omitted)

Here,the Courtjoins with manyothercourts in the Ninth Circuitoncludng that

where a plaintiff sufficiently pleads that he or she is a thady beneficiary to a contract

that gives rise to the implied warranty of merchantability, he or she may assert a cl
the warrantys breachHaving reached this conclusion, the Court moves to deter
whether Plaintiffs Lessin and Vinson may assert their claims despite a lack of |
Plaintiff Lessinalleges he purchasedis Vehicle ‘hew from Mossy Ford-an authorize
Ford dealership located in Poway, California.” (FAC 9§ 18ipwever, short of thi
allegation, there are remditional factsn the FAC tending to support thataintiff Lessin

is a third-party beneficiay to a contract that gives rise to the implied warradge

Shamamyan v. FCA US LL.8o. CV195422DMGFFMX, 202WL 3643481, at *6 (C.D|.

Cal. Apr. 1, 2020) (“[E]ven courts that apply the thparty beneficiary exception in th
implied warranty context require that a plaintiff plead more than the legal conclusic

they purchased a vehicle from a manufacturer’s ‘authorized agent’ to estaltigbaitty
16
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beneficiary status.”)Thus, Plaintiff Lessin’slaim isDISMISSED, WITH LEAVE TO
AMEND to address this deficiency
Turning to the Plaintiff Vinson’s claim under Georgia law, Georgia law gene

requires direct privity between the seller and buyer of goods for the implied warre

merchantability to applySee Keaton v. A.B.C. Drug C@66 Ga. 385, 467 S.E.2d 5%

560-61 (1996).Privity exists between a buyer and manufacturer if the manufag
extends an gxess warranty to the buy&ee Chrysler Corp. v. Wilson Plumbing Co., |
132 Ga.App. 435, 208 S.E.2d 321, 323 (1974) (“However, where an auton
manufacturer, through its authorized dealer issues to a purchaser of one of its autc
from such dealer admittedly as a part of the sale a warranty by the manufacturer
to the purchaser, privity exists.”)n this casebecause Plaintiffs have alleged that F
provided a Limited WarrantyRlaintiff Vinson can proceed with his breach of impli
warranty claim despite failing to allege contractual privity between him and Bes
Chrysler Corp, 208 S.E.2d at 32%ee also McQueen v. Minolta Bus. Sols.,, |60
S.E.2d 391, 393 (Ga. App. Ct. 2005) (indicating continued approv@hgfsler’srule).
Accordingly, the Court DENIES Ford’s motion to dismiss Plaintiff Vinson’s claim f
breach of implied warranty of merchantability.
3. Pre-Suit Notice

Ford argues the implied warranty claims of Plaintiffs Farlekas (CT), Jensen
Vinson (GA), Bittner (TX), and Khalil (TXjail because they do not allege they provi
Ford presuit notice of an alleged breach of implied warra@oc. No. 171 at 28.)This
argument fails for the same reasons as noted above by the Court regarding poéce
for the breach of express warranty clairf@eePart 111.A.7.) As such, Ford’s motion t

dismiss iSDENIED as to this argument.

4.  The Statute of Limitations As To Plaintiff Lessin’s Implied
Warranty Claim Under California Law
Ford also moves to dismiss Plaintiféssin’s (CA) implied warranty claims und

the SongBeverly Act and the California Commercial Code as tlmered. (Doc. No. 17
17
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1 at 28.) Plaintiff Lessin does not advance an argument in response. The Court agn

Ford. Under California law, the state of limitations to bring an implied warranty claj

under both th&ongBeverly Act and the California Commercial Caddour yearsafter
tender of delivenyof the productSeeMexia v. Rinker Boat Cpl174 Cal. App. 4th 1297
1305-06 (2009)(“California courts have held that the statute of limitations for an a
for breach of warranty under the Segverly Act is governed by the same statute
governs the statute of limitations for warranties arising under the Uniform Euooai
Code: section 2725 of the Uniform Commercial Cdgle.BecausePlaintiff Lessin
purchased his-250 in July 2010 andid not bring his implied warranty claims until Ju
2019, Plaintiff Lessin’s implied warranty claim is cleatiijme-barred. (Doc. No. 11 at
29) Ford’s motion to dismiss Plaintiff Lessin’s implied warranty claims under Calift
law isGRANTED.

D. Plaintiffs’ Fraud -Based Claims
Lastly, the Court addressashether Plaintiffs have adequately pled thewaud
claims based on state law. The frehabel claims are either claims for fraudule
concealment (common law) or claims for fraud based @tateconsumer protectio
statute.With respect to the fraud claims, Ford makes the following arguments: (1
Plaintiffs have failed to plead with suffemt particularity any affirmativ
misrepresentation by Fardndthat Plaintiffs have not alleged Ford knew a material
about their Vehicles that it failed to disclose before Plaintiffs’ purchg8ggshat the
Alaskg Connecticut, and Florida consunpmptection claims are timearred; and3) that
certain state claims fail for individualized reasofise Court will address each argum
in turn.
1.  Whether Plaintiffs Have Sufficiently Alleged Ford’s Failure to
Disclose
To start,Plaintiffs concede theitheoryfor their fraudbased claimss not based ol
affirmative statements, but instead @m omissiondased theory tha{l) Ford failed tg

discloe that the Vehicles are subject to a dangerous latent suspension defect; and
18
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actively concealethe defect by misrepresenting the cause of the symptoms it mar
(Doc. No. 21 at 27.)

As a preliminary matterptsurvive a motion to dismiss under Federal Rule of (
Procedurel2(b)(6), allegations of fraud must meet the heightened pleadingeexuntg
of Federal Rule of Civil Procedure 9(b). As applied to Plaintdfaim for fraud, a fraug
by omission or fraud by concealment claim “can succeed without the same I¢
specificity required by a normal fraud clainBaggett v. HewletPackard ®., 582 F.
Supp. 2d 1261, 1267 (C.D. Cal. 2007). When a claim rests on allegations of fra
omission, the Rule 9(b) standard is somewhat relaxed because “a plaintiff canng
either the specific time of [an] omission or the place, as he is not alleging an ac
failure to act.”Asghari v. Volkswagen Grp. of Am., In42 F. Supp. 3d 1306, 1325 (C|
Cal. 2013) (internal citations omittedNonetheless, a plaintiff alleging fraudulg
omission or concealment must still plead the claim withiqdarity. See Bias v. Wel
Fargo & Co, 942 F.Supp.2d 915, 935 (N.DCal.2013);Marolda v. Symantec Coro72
F. Supp.2d 992, 1002 (N.DCal. 2009) (“The Ninth Circuit has recently clarified th
claims of nondisclosure and omission, as varietigsisfepresentations, are subject to

pleading standards of Rule 9(b)"As such Plaintiffs are still required to plead the “wh

“why,” and “how” to establish a claim based on fra&eeln re Toyota Motor Corp.

Unintended Acceleration Mktg., Salesa&tices, & Prod. Liab. Litig. 754 F. Supp. 2
1145, 1190 (C.D. Cal. 2010)

Turning to the substancédne dispute distills down tawhether Plaintiffs adequate
alleged Ford knew a material fact about their vehicles that it failed to discltme
Plaintiffs’ purchasesPursuant to Alaska, Arizona, California, Connecticut, Flor
Georgia, Nevada, and Texas law, a party cannat haluty to disclose facts that it did f

know, and a party is only obligated to disclose known facts material to a cons

purchase decisiokee, e.gWilson v. HewletPackard Co.668 F.3d 1136, 1141 (9th Cj

2012) The gravamen of Fordargumenis that Plaintiffs have not pled facts showing t

at the time of each of their purchases, Ford had knowledge of a specific mate
19
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establishing a suspension defect in the releGats \ehicle. (Doc. No. 1-1 at 33-34.)

Specifically, Ford arguei$s internal recordsretoo speculative andagueto support arn

inference of knowledgeld. at 34.) Additionally, Foradontendshe thousands of consumer

complaintsfiled with the National Highway Traffic Safety AdministratiofiNHTSA”)

cannot establiskord’s knowledge of an alleged defect because the complaints by othe

drivers were either submitted after each plaintiff's purchase date or involved older yehic

models that did not share the same design. (Doc. N.dat?4.)in opposition, Plaintiffs

argue that Ford conflates factual matters of causation and proof with the lower p

eadi

standardequiring only that Plaintiffs pleaBord’s knowledge of potential defects. (Doc.

No. 21 at 34.)
With Rule 12 and Rule 9(b) in mind, the Court concludes Plaintiffs pladenough

to survive Ford’s motion to dismiss Plaintiffs’ frabdsed claimdt would strain credulity

to saythat Plaintiffs have not pled knowledge on the part of Reheenfrom March 10
2005to February 6, 2019 staggering 1,265 consumer complamése submitted tahe
NHTSA with consumergxperiencing thalleged violent shakindefectof their Vehicles

(FAC 1 97) Ford argues Plaintéfimproperly lump together complaints from 15 differ

ent

model years. (Doc. No. 23 at.)&hus,Ford seeks for the Court to focus on each individual

model year Specifically, for example, Ford argues Plaintiffs Farlekas (CT) and Jgnsen

(FL) purchased a Model Year 2005 vehicle new, but yet only one of the cited N

complaints were submitted 2005 on December 6. (Doc. No.-17at 36.)As anothel

example, Ford argues Plaintiffs Morris (NV) and Bittner (pxg¢sumably purchased their

HTS/

new Model Year 2017 vehicles in 2017, while the first cited complaint were not submitte

until 2018.Ford alsoasserts that the relevant vehicles “underwent numerous redesigns

through the yearand so, Plaintiffs cannot rely on any ppstchase complaint@Doc. No.
17-1 at 35.)

It is true that generally pogsturchase complaints cannot serve as a basis far the

inference of a defendant’'s knowledge about an alleged d&kee®hilips v. Ford Motor

Co, No. 14CV-02989LHK, 2015 WL 4111448, at *9 (N.D. Cal. July 7, 2015hus, the
20
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Court agrees that Plaintiffs Farlekas (CT) and Jéa4€ih) fraud-based claim$ail. But
for the other PlaintiffsPlaintiffs are not alleging that tidHTSA complaints themselve
prove that the Vehicles are defective. Instead,NRE SA complaints—as a whole-
suggests$-ord would haveat least som&nowledge othe allegeddefect.Furthermore, &
this juncture of the litigationfFord’s contention about its redesigns are not endag
warrantdismissl of the fraudbased claims. Construing timeadingsin a light most
favorable to Plaintif, the redesigndo not necessarily indicatbat Ford was unaware (
the alleged defecaind could also plausibly support the inference that Ford was awa|

problems existed its vehicles. See, e.gfalco v. Nissan N. Am., IndNo. CV 1300686

DDP (MANX), 2013 WL 5575065, at *#& (C.D.Cal. Od¢. 10, 2013) (stating that, whefre

defendant issued the first of several TSBs in July 2007 and further did a redesign
or 2007, that “permit[s] plausible inferences that [defendant] was aware of the defe(
time they sold the vehicles in 2005 and 2006”).

Furthermore, Plaintiffs do naesttheir theory of knowledge on just tiNHTSA
complaints alondn additionto the NHTSA complaintsPlaintiffs point to(1) Ford’'sown
records of customers’ complaints, (2) dealership repair records, (3) warranty an
warranty claimsand (4) presale durability testing and part sales grounds to infeg
knowledge. (FAC  102.) For example, Plaintiffs highlight a Technical SeBidletin
(“TSB”) issued by Ford on June 17, 2011, which stated that “some 20%0,F~350, and
F-450 vehicles equipped with 4x4 and built 2/5/2010 through 8/1/2010 may exi
steering wheel oscillation after hitting rough pavement or an expansion joint during §
left turn 5855 mph.” (FAC § 117.Therefore,Plaintiffs’ allegations are sufficient {
plausibly allege that Ford had knowledge of the shaking detdtie time of Plaintiffs
purchases of their VehicleSeePhilips v. Ford Motor Cq.No. 14CV-02989LHK, 2015
WL 4111448, at *10 (N.D. Cal. July 7, 2015) (“Here, California Plairitiffikegations
which include internal testing, dated internal communications, dated customer iotsn
and dated TSBs, are sufficient to plausibly alldte Ford had knowledge of the EP/

system defect at the time California Plaintiffs purchased their veli)cl&&acDonald v.
21
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Ford Motor Co, 37 F. Supp. 3d 1087, 1093 (N.D. Cal. 2014) (identifying “a numb

facts” that support plaintiffs’ knowledge ledations, including internal data, NHT$

complaints, and TSBs)
Accordingly, the CourtGRANTS IN PART AND DENIES IN PART Ford’s

motion to dismiss Plaintiffs’ fraubased claims.

2.  Alaska, Connecticut, and Florida Consumer Protection Claims

Ford next arguePRlaintiffs’ Alaskg Connecticut, and Florideonsumer protectio
claims are barred by thstate’srespective statute of limitation€Doc. No. 171 at 38.)
First, Plaintiff Farlekas’s Connecticut Unfair Trade Practices (ACUUTPA”) claim is
time-barred because a CUTPA claim must be brought within “three years of the occl
of a violation” Fichera v. Mine Hill Corp.207 Conn. 204, 216, 541 A.2d 472, 477 (19
Plaintiff Farlekas purchade 2005 F250new but did nofile suit until fourteen years latg
in September 2019. (Doc. No.-17at 38.)Plaintiff Farlekas does not dispute this. As st
Plaintiff Farlekas’S®CUTPA claim isDISMISSED WITHOUT LEAVE TO AMEND as
time-barred.

Secondthe statute of limitations for imging an Alaska consumer protection cla
IS “two years after the person discovers or reasonably should have discovered that
resulted from an act or practice declared unlawflaska Stat. 85.50.5321(f) Plaintiff
Preiss(AL) purchased a 201ttuck andexperienced issues under warrarffprd points
out because Ford’'s Limited Warranty exterfds a maximum of three year®Jaintiff
Preiss’sclaim arose by 2014laintiff Preiss argues thander Alaska law, the statute
limitations period igolled for consumer protection claims with fraudulent concealr
allegations.However, theAlaska UTPA statuteof limitations beginsto run “when

[plaintiff] purchased the vehicle” amdllaska authority cited by Plaintiff Preiss states {

it is “immaterial” whena plaintiff discovered the alleged unlawful business prac8ee|

Weimer v. Cont’| Car & Truck LLC237 P.3d 610, 615 (Alaska 2018ccordingly,the
Court finds that Plaintiff Preiss’s consumer protection claim is-bareed.

Third, aFlorida Deceptive and Unfair Trade Practices Act (“FDUTPA”) clarno
22
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be brought within four years, ardcrues‘at the time of purchase or lease of a prod
not upon discovery of an alleged defect.” Fla. Stat. 8 95.11(8Y{i)le Plaintiff Jenser
does not provide the date of when she purchase@0@s Model Yesn it is likely she
purchased it no later than August 2007, the date of when she presented the car fo
repair. (FAC 1Y 62, 66.However,she did not file suit until September 2618t least
twelve years after her purchase. Her claitheefore timebarredas well

Accordingly, the Alaska, Connecticut, and Florimnsumer protectionlaims are
DISMISSED WITHOUT LEAVE TO AMEND .

3. Plaintiff Snodgrass’s Consumer Fraud Act Claim

Ford seeks to have Plaintiff Snodgrass’'s Arizona Consumer Fraud Act
dismissed becaus@rizona does not recognize a cause of action for “subse
purchasers” like Plaintiff Snodgragsord points out Plaintiff Snodgrass purchased a
2014 F230 in Jue 2019 (FAC T 33, and thus, Ise is not the “original consum
purchasel (Doc. No. 171 at 38.) Plaintiff Snodgrass resus thatthe subsequen
purchaser doctrine does not prohibit a purchaser fnomging suit against a manufactu
whose misrepreséations proximately caused the alleged injur{@oc. No. 21 at 3&89.)
However, Plaintiffs have already conceded that their flzagkd claims are not based
affirmative misrepresentations, but instead on the failure to disclose. Thus, P

Snodgass’s consumer fraud claim fadad must b®ISMISSED.
4, California & Georgia Equitable Claims

Ford next attacks the California and Georgia equitable claims under Califg
UCL and FAL, and Georgia’'s UDTPA because Plaintiffs cannot recover eqy
remalies permitted under those laws without demonstrating that they lack any
remedy.(Doc. No. 171 at 39.) Plaintiffs disagree, contending ttietse equitablelaims
survivewhenaplaintiff allegesa specific equitable remedy tle@motbeobtairedthrough
legal remedies-even where plaintiffs had other legal claims and potential legal rem

(Doc. No. 21 at 37 plaintiffs arguethe equitableremedies they seek under state e

23
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different than the restitution they seek for breach of warranty because Ford was

overcharge for its vehicles by concealing informatideh) (

able

Several district courts have held that a plaintiff may not seek equitable remedie

undertheseconsumeiprotection lawsvhen an adequate remedy at law is availabée
e.g.,Philips v. Ford Motor Cq.No. 14CV-02989LHK, 2015 WL 4111448, at *16l7
(N.D. Cal. July 7, 2015fdismissing UCL claim and CLRA claim for injunctive rel
because plaintiffs had adequate remedy at law in the form of their claim for frau
concealment and complaint contained no allegations of inadequate legal rederay|
Plaintiffs are alreadyseekng legal damages on their other claims for breach of warr
and do not explain how these damages would somehavatiequateAs such, the Cou
agrees with Ford an®ISMISSES Plaintiffs’ UCL and FAL, and Georgia’'s UDTP
claimsWITHOUT LEAVE TO AMEND .

5. Georgia Fair Business Practices Act (“FBPA”)Claims

Finally, Ford moves to disiss Plaintiffs’ classwide Georgia FBPA claim. (Dog.

No. 171 at 40.) Ford argues that under Georgia law, the claim cannot be asserted g
of a class, and that this substantive prohibition is not displacéadgral Rule of Civi
Procedur@3. (d.) Plaintiffs cite Eleventh Circuit authority holding that Rule 23 diss4
Alabama’s Deceptive Trade Practices Act’s prohibition on class claims. (Doc. NdiB2
(citing Lisk v. Lumber One Wood Preserving, LL®2 F.3d 1331, 13387 (11th Cir.
2015)).)

Generally,class actions may continue even if a state consumer protetatute
precludes them, so long as applyiRgle 23 does not abridge, enlarge or modify ¢
substantive rightSee Shady Grove Orthopedic AssdésA. v. Allstate Ins. Cp559U.S.
393(2010).Under the controllingghady Grovepinion,the inquiry ison whether the staf
law had a substantive purpose. While a state law rule may be procedural, it mal
bound up with the statereated right or remedy that it defines the sanffibat substantiv
right or remedy and should not be preempted by a conflicting federal r8eeShady

Grove 559 U.S. at 420Having considered the relevant authorttye Court declines t
24
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follow Plaintiffs’ cited case law regarding the inappogitabama consumer protecti(
law. Instead, the Court will join withumerousther district courts, which have found tf
the class action prohibition in Georgi&8PA is substantive, and thus not displaced
Rule 23.Matanky v. Gen. Motors LLC370 F. Supp3d 772, 798 (E.D. Mich. 201¢
(“Applying this approach, this Court finds that the class action prohibitions set forth
GFBPA and TCPA define the scope of the staiated rights and are therefore substar
and not displaced by Rule 23."Delgado v. Ocwen Loan Servicing, LL.CNo.
13CV4427NGGST, 2017 WL 5201079, at *10 (E.D.N.Y. Nov. 9, 2(fi@ling that the
class action bar in the Georgia consumer protection statute demonstrates a “sul
policy choice. . .to limit not only the form of tla action but also the remedies availab,
such that they apply over Rule 2B);re Target Corp. Data Sec. Breach Liti§6 F.Supp.
3d 1154, 1165 (D. Minn. 2014) (holding that “[p]laintiffs cannot maintain a class act
to the alleged consumerotection statutory violations in [] Georgia” because th
statutory prohibitions of class actions define the scope of thecs&ted rights and a
therefore substantive in natur@herefore,Plaintiffs cannot maintaitheir class actior
under the Georgia FBPA. The CourtGRANTS Ford’s motion on this basis an
DISMISSES Plaintiffs classclaims under the €rgiaFBPA.

IV. CONCLUSION

For the reasons set forth above, the CQRANTS IN PART AND DENIES IN

PART Ford’s motion to dismiss Plaintiffs’ FAGDoc. No. 17.) Should Plaintiffshooseg

to do so, where leave is granted, they must file an amended complaint cur

deficiencies noted herein withizl daysof this Order.

IT IS SO ORDERED.

Dated: November 5, 2020 %ﬁ% /Z

flon. Anthony J.Hattaglia
United States District Judge
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