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5. Department of Homeland Security et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

KAJI DOUSA, CASE NO. 19¢v1255-LAB (KSC)

Plaintiff, ORDER DENYING MOTION TO SEAL

[Dkt. 74]
VS.

UNITED STATES DEPARTMENT OF
HOMELAND SECURITY, et al.,

Defendants.

“Access to public proceedings and records is an indispensable predicate
expression about the workings of governnie@ourthouse News Svc. v. Plan
750F.3d 776, 785 (9th Cir. 2014)he public’sinterestin accesss soweightythat

the Court previosly foundthatPlaintiff Kaji Dousa’s competing interest in protecti

slightly.” Dkt. 62at 2 U.S. Customs and Border Protectemsks the Court to finthe

sensitive law enforcement informatidBut the nformationCBP wants to seahas
been on the docket since the turn of the yi¢a not secret anymor€BP’sinterest
in a vain attemptto reclaimlost secrecyisn’t compelling enough te@vercomethe
strongFirst Amendmeninterestsn maintining public access to the informatidine
CourtDENIES CBP’s Motionto Seal Dkt. 74.

Dockets.

her social security numbesnd birthéte outweighedthe public interest “only

public interest again outweigld, this timeby CBP’s interest in the secrecy of its
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Background

The Court granteddousas earlier Motion to SealDkt. 62. In doing so, it
required Dousa teshow a“compelling reasdnthat would outwigh the publi¢s
interest inaccessld. at 2.Balancingthe public's interest in the specifiaformation
to be sead—Dousas social security number and birtiela-against Dousa interest
in secrecy, th€ourt found the scales tipped in Bais favor‘only slightly’ because
there was no legitimate public intergsin that informationld.

CBPnowasks taedact'confidential and law enforcement sensitive codes U
in [CBP’s] Field Operation ReportsDkt. 74 at 6 CBPalsoasks the Court to sethle
name, gender, race, and citizenship of threepaoty individuds (althoughall that
information save one nanag@peas in unredacted form in the proposed replacen
documents SeeDkt. 74 at 6Dkt. 74-3at17,25-26, 77-79. The documentsontaining
that informatiorwere first filed on December 20, 2019 and Jand&ry2020as part
of briefing on a motion to dismiss and a motion for preliminary injunctome
document waseiled on January 22020 in connection with Dousa’s Motion to S¢
a Previously Filed Document. Dkt. 853, 591, 632. CBP filedits Motion on June
15, 2020

CBP Must Present“C ompelling Reasons to Seal

Because the public has an interest in the outcome of a motion to seatt
cant seal documentwithout indepadently weighing the movant’s interest agai
the public’s interest in access to court documessn where no party opposes
motion SeeKamakana v. City and County of Honolui47 F.3d 1172, 11789 (9th
Cir. 2006) (court may not seal judicial records without “bas[ing] its decision ¢
compelling reason and articulat[ing] the factual basis for its rulingig public’s
interesthas deep rootssprouting from the First Amendment to the United St
Constitution “The right of access is an essential part of the First Amendn

purpose to ensure that the individual citizen can effectively participatend
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contribute to our republican system of sgiivernment.’Courthouse News Sy@.50

F.3d at 785 (internal marlkend citationomitted).Becausehis common law right is$

intended to promote public understanding of the judicial process and the bas
court’s decision, e public’'s interest is stronger where the information is pa
briefing on anotion “more than tangentially related to the underlying cause of dc
Centerfor Auto Safety v. Chrysler Grp., LLL809 F.3d 10921099, 110Z9th Cir.
2016) The briefing in questier-on a motion for preliminary injunction and a moti
to dismiss—meets thiglescrigion. Dkt. 55, 59;see alsdkt. 62 at 2*

But just as clear as the public’s right to access is parties’ need for a for
which they can litigate matters involving private informatiSee generallyred. R.
Civ. P. 5.2.In the casef a motionmore than tangentially related to the underly
cause of actianthe Ninth Circuit balances these consideratimppermittedsealing
ordersonly where the information i&raditionally kept secret” owherethere arg
“compelling reasons” that outweigh the public’s interé&makana 447 F.3dat
117879.Courts havediscretion to determine what constitutes a “compelling reas
solong as that reason fsupported by specific factual findingand doesh rely on
conjectureCenter for Auto Safety09 F.3dat 1097 Kamakana447 F.3dat 1178
79;

Information “traditionally kept secret” i;x@xclusive clubOnly categories of

information with ‘heithera history of accessor an important public need justifyin
access’are allowed inKamakana 447 F.3d at 11885 (emphasis in original)The
dooikeeperapplies this standard so strictly that the Ninth Cir@aitirt of Appeal$fas
recagnized onlythree membergrand jury transcripts, warrant materials during

preindictment phase of an investigation, and attorclesnt privileged materialsid.

1 Dkt. 60-2 is identicato the publicly available version of Dkt. 83. Sealingportions
of one and not the other would be futdeCBP cart meet thé‘good causéstandard
applicable to the former without meeting tlieompelling reasosi standard
applicable to the latteSeeCenter for Auto Saty, 809 F.3d at 10899.
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at 1185 (grand jury transcripts and warrant materiabsnbright v. Ryan698F.3d
808, 820 (9th Cir. 2012) (attorn&jient privileged materials). Neither the perso
information nor the “law enforcement sensitive” information CBP wants to reda
any of these three categori&ee Kamakanal47 F.3d at 11885 (declining to trea
law enforcement documents, generally teeditionally kept secréj.

SinceCBPisn't asking the Court to semformation “traditionally kept secrgt
it must articulate compelling reasons supported by specific factual finthag)
outweigh the public’s right to accesd. at 117879.

The Hope of Reclaiming Lost Secrecy $n't a Compelling Reason to Seal

CBP maintains that “[c]ontinued public disclosure ofits sensitive law
enforcement materiafyould provide hostile actors with detailed insight into [CBF
capabilities” and “could provide an additional method of unauthorized acce:
CBP's intelligence reporting systeid. CBP argues that its “Associated Workspa
numbers, along with other law enforcement sensitive information regardin
development of its Field Information Reports, reveal “techniques and metho
information collection], including intelligeneeollection goals and priorities and t
particular geographic and operational areas of foddist.” 74-1 7. The information
also “reveals CBP’s assessment of the reliability of if@mation” contained in thg
Field Information Reports at isswes well assource descriptions, information abg
related CBP alerts and lookouts, and the virtual categorization of the Field Inforr
Report.”ld. As for the redaction of neparties’ personal information, CBP conter
that the name, gender, race, and citizenship information it intended to reel
“sufficient information to harass or endanger” those-parties.ld. { 8.

The Court must consentously balance these concerns against thaigs
interestKamakana447 F.3d at 11&(quotingFoltz v. State Farm Mufuto Ins. Cq.
331 F.3d 11221135 (9h Cir. 2003)).Performng the same angsis with respect tg

Dousa’s social security numbandbirthdate the @urt found a compelling reason
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seal becase thepublic didrit have a legitimate interest that informationand there
IS no historic right of ecess to social security numbdpdkt. 62 at 2.

But the information here is differenfhe ncompletey redacted persong
information—comprised ohamesgerder, race, and citizenshigsn't as seniveas
social security numbers or evéirthdates.And the public doeshavea legitimate
interestin accessinghelaw enforcement sensitive informatiahissue.

That interesapplies more forceful to information more closelyconnected tc
theunderlying claimsn a caseSee Center for Auto Safe809F.3d atl102(greater
public interest in motions “more than tangentially relatedmerts). Dousa claims
thatCBPhadan improper motivéor surveilling herand its contraryustificationsare
merepretext Dkt. 1 172-74, 120125. As a result, the public has a legitimate intel
in information thatrevealsCBP’s intelligencecdlection goals—CBP’s internally
stated motives for sueillance.The publichasan inteest too, in information that
could supportor urderminethe claim thatCBP’s surveillance was preteial—
informationlike CBP’sinternalassessment @fhetherit could rely onits information
about Dousa activities?

CBP’s countervailingnterestin seding nevertheless mightave outweighed
the public intereshad CBP promptlyraised the issudBut by the timeof the Motion,
CBP’s interest had lost its potencyThe unredactednformation was publicly
accessibldor five months before CBP’s motipand in that timet least one nesy
organization drew the public’'s attention to the documeséeMari Payton, Tom
Jones, and Bill Feather, Documents Reveal Border Agents Targeted U.S. Past
Caravan Marriage Ceremonies, (JarR020, https://www.nbcsandiego.con

news/investigationsfa-borderagentssuspectegbastorperformedshammariages-

2 The Courtmakes no findinghatthe information in question makes Dousa’s clz
any more or less likely to succeed, only that it has more than a tangential rele
Dousa’s claim.
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for-migrantcaravanmembers/224050@Qfast accessed Aud4, 2020) Removing the
information from the docket noeertainly“would preventadditionalindividuals . . .
from accessing the informatidhrough the Court’s docké&tDkt. 76-1 5 (enphasis
added. But this douby qualified statemertighlights thepractical limitations of the
Court’s power TheCourt cameithertake the information away fromdividuals who
have already accessgdor prevent thenfrom distributing itto others CBP’sneed
for such a gestionablyeffective orderisn't compellingenough to overcomée
public’s legitimate interesin main&ining access.

CBP asks the Court to close the stable door to keep an invisible horse
bolting. But that stable door sat open for five months before CBP asked thedC
secure it.Neither the Court nor CBRnow whether the horse is gone, bbe
possibility thait’s still be herecan’t outweighpublic’sinterest in open door€BP’s
motion to seal IDENIED.

Dated:August 17, 2020 éMV/ y/3 %/n/)/

Hon. Larry Alan Burns
Chief United States District Judge
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