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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ANDREW DAVID BRUINS, I, Case No.:19¢cv1278

Plaintit, 1) GRANTING MOTION TO
AMEND COMPLAINT;

2) DIRECTING CLERK OF
COURT TOFILE THIRD

M. WHITMAN, Associate Warden; AMENDED COMPLAINT;

A. ACEVEDO, Facility Captain 3) DENYING MOTION FOR
APPOINTMENT OF
Defendars. COUNSEL ; AND

4) DISMISSING THIRD
AMENDED COMPLAINT FOR
FAILING TO STATE A CLAIM
PURSUANT TO 28 U.S.C. §
1915(e)(2) AND 28 USC. §
1915A (D)

(ECF Nos. 10, 12)

VS.

l. PROCEDURAL HISTORY

On July 10, 2019Andrew David Bruing(*Plaintiff’), a prisoner incarcerated
Calipatria State Prison (“CAL") located in Calipatria, Califorraad proceeding pro s
filed a civil rights complaint pursuant to 42 U.S.C. § 1983eeECF No. 1.)In addition,
Plaintiff filed a Motion to Proceed In Forma Pauperis (“IFP”) pursuar28dJ.S.C,
§1915(a). (SeeECF No.2.)
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On July 22, 2019, the Court conducted the reqused spontescreening o
Plaintiff's Complaint pursuant to 28 U.S.C. § 1915(e291§ 1915A. GeeECF No. 4.)
In the Court’s July 22, 2019 Order, the Court granted Plaintiffs IFP statu
simultaneosly dismissechis Complaint for failing to state a claim upon which § 1
relief could be granted.Sée idat8-9.) The Court informed Plaintiff of the deficienc
in his pleading and granted him leave to file an amended compl&get idat 8.) On
August 29, 2019, Plaintiff filed his First Amended Complaint (“FAC$e€¢ECF No. 6.)
However, the Court again found Plaintiff failed to state a claim and dismissed hi
with leave to file another amended complaint. (5€& No. 7 at 67.)

On November 25, 2019, Plaintiff filed his Second Amended Complaint (“SA
(SeeECF No.8.) However, before the Court could conduct the requstesl spontg
screening, Plaintiff filed a “Motion to Amend Complaint,” along with a proposed amq
complaint. (ECF Nos. 12, 1P) A review of the proposed amended complaint showg
it is virtually identical to Plaintiff's SAC. Thus, the Co@RANTS Plaintiff’'s Motion to
Amend andDIRECTS the Clerk of Court to file his proposed amended complage
ECF No. 121, as Plaintiff's Third Amended Complaint (“TAC”). In addition, Plain
has filed a “Motion for Appointment of Counsel.” (ECF No. 10.)

[1.  MOTION TO APPOINT COUNSEL

In his Moton, Plaintiff requests the appointment of counsel because he is un
afford counsel and his “imprisonment will greatly limit his ability to litigate.” (ECF
10atl.)

However, here is no constitutional right to counsel in a civil cd3amer v Valdez

560 F.3d 965, 970 (9th Cir. 200Qpnssiter v. Dept. of Social Ser#52 U.S. 18, 25 (1981).

And while 28 U.S.C. § 1915(e)(1) grants the district court limited discretioretuést”
that an attorney represent an indigent civil litigadgyenan v. Corr. Corp. of Americ:
390 F.3d 1101, 1103 (9th Cir. 2004), this discretion may be exercised only

“exceptional circumstancesld.; see also Terrell v. Breweg®35 F.2d 1015, 1017 (9th Cj

1991). A finding of exceptional circumstances requires the Court “to consider wk
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there is a ‘likelihood of success on the merits’ and whether ‘the prisoner is uQj
articulate his claims in light of the complexity of the legal issues involvel&itington v.
Scribner,785 F.3d 1299, 1309 (9thiICR015) uoting Palmer560 F.3d at 970).

As currently pleaded, Plaintiff§AC demonstrates neithardikelihood of succes
nor the legal complexity required to support the appointmegortoolbonocounsepursuant
to 28 U.S.C. § 1915(e)(1)See Terrk, 935 F.3d afl017;Palme, 560F.3d at 970.For
the reasons discusseabre fully below, Plaintiff's TAC requiressua spontalismissal
pursuant to 28 U.S.C. B315(e)(2)(B)(ii), andt has become clear that heudikely to
succeedn the merits of any potential constitutional claim.

Therefore, the Court finds no “exceptional circumstanaagtently exist anc
DENI ES Plaintiff's Motion to Appoint @unsel(ECF No. 5)

[Il. SCREENING OF TAC (28 U.S.C. 88 1915(e)(2)(B) and 1915A(b))

A. Standard of Review

Because Plaintiff is a prisoner and is proceeding ti$"Complaint requires a pre

answer screening pursuant to 28 U.S.C. § 1915(e)(2) and 8§ 1918 these statute
the Court must sua sponte dismiss a prisoner’s IFP complaint, or any portion of it

Is frivolous, malicious, fails to state a claim,s@eks damages from defendants whg

immune. SeeWilliams v. King 875 F.3d 500, 502 (9th Cir. 201(discussing 28 U.S.C.

§81915(e)(2))(citing Lopez v. Smith203 F.3d 1122, 11287 (9th Cir. 2000) (en bang)
Rhodes v. Robinspr621 F.3d 1002, 1004 (9th Cir. 2010) (discussing 28 U]
8§ 1915A(b)). “The purpose of [screening] is ‘to ensure that the targets of frivolo
malicious suits need not bear the expense of respondihgprtistrom v. Ryan/62 F.3d
903, 920 n.1 (9th Cir. 2014) (quotivgheder v. WexfordHealth Sources, Inc689 F.30
680, 681 (7th Cir. 2012)).

“The standard for determining whether a plaintiff has failed to state a claim
which relief can be granted under 8 1915(e)(2)(B)(ii) is the same as the Federal
Civil Procedure 12(b)(6) standard for failure to state a claWidtison v. Carter668 F.3d

1108, 1112 (9th Cir. 2012¥)ee also Wilhelm v. Rotma®80 F.3d 1113, 1121 (9th Cj
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2012) (noting that screening pursuant to § 1915A “incorporates the familiar st;
applied in the context of failure to state a claim under Federal Rule of Civil Prog
12(b)(6)"). Federal Rules of Civil Procedure 8 and 12(b)(6) recquaemplaint to “contait
sufficient factual matter, accepted as true, to state a claim to relie$ fhlausible on it
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) {ernal quotation marks omitted).
Detailed factual allegations are not required, but “[tlhreadbare recitals ¢
elements of a cause of action, supported by mere conclus@wnstas, do not suffice
Id. “Determining whether a complaint states a plausible claim for relief [is§ context
specific task that requires the reviewing court to draw on its judicial experiend

common sense.ld. The “mere possibility of misconduct” or “unadorned, the defend

unlawfully-harmed me accusation[s]” fall short of meeting this plausibility standdrg,

see also Moss v. U.S. Secret Senad@ F.3d 962, 969 (9th Cir. 2009).

B. Rule8

Rule 8 of the Fedal Rules of Civil Procedure provides that in order to state a (
for relief in a pleading it must contain “a short and plain statement of the grounds
court’s jurisdiction” and “a short and plain statement of the claim showing that the ¢
Is entitled to relief.” Fed.R.Civ.P. 8(a)(1) &)(2

Once again, like both Plaintiff's original Complaint and his FAC, Plaintiff's 7]
contains no factual allegations. Moreover, his TAC has no specific legal argume
mainly consists of rambling sentences. Thus, the Court finds that Plaintiff's TI&Gof
comply with Rule 8. See McHenry v. Renn84 F.3d 1172, 117480 (9th Cir. 1996]
(upholding Rule 8(a) dismissal of complaint that was “argumentative, prolix, replet
redundancy, and largely irrelevantQafasso, United States ex rel. v. Gen&ghamicg
C4 Systems, Inc637 F.3d 1047, 1059 (9th Cir. 2011) (citing cases upholding R

dismissals where pleadings were “verbose,” “confusing,” “distracting, ambiguou:
unintelligible,” “highly repetitious,” and comprised of “incomprehensiblalvbng’).

C. Per sonal Causation

As noted above, Plaintiff's TAC is devoid of any specific factual allegatidrus|.
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state a claim und&2 U.S.C. 81983, the plaintiff must allege two elements: (1) that a1

ight

secured by the Constitution or laws of the United States was violated; and (2)ethat t

alleged violation was committed by a person acting under color of stateGampbell v
Washington Dep’t of Soc. Servg71 F.3d 837, 842 n.5 (9th Cir. 2011), citidkgtchum v
Alameda Cnty.811 F.2d 1243, 1245 (9th Cir. 1987).

“The inquiry into causation must be individualized and focus on the dutie
responsibilities of each individual defendant whose acts or omissions are alleged
caused a constitutional deprivation.ter v. Murphy 844 F.2d 628, 633 (9th Cir. 198;
citing Rizzo v. Goodet23 U.S. 362, 3AU1 (1976)Berg v. Kinchelog794 F.2d 457, 46
(9th Cir. 1986);Estate of Brooks v. United Statd97 F.3d 1245, 1248 (9th Cir. 199

(“Causation is, of course, a required element of1®83 claim.”) A person deprive

S an
to he
),
D
9)

S

another “of a constitutional right, within the meaning of section 1983, if he does a

affirmative act, participates in another’s affirmative acts, or omits to perform an act
he is legally required to do that causes the deprivation of which [the plaintiff compli
Johnson v. Duffy588 F.2d 740, 743 (9th Cir. 1978).

Plaintiff has not stated a claim against Defendaetsauséne has failed to alleg
facts regarding what actions were taken or not takdddégndants. Therefore, the Co
finds that Plaintiff has failed to state a claim against Defesdguan which relief may b
granted.

V. CONCLUSION AND ORDER

For the reasns explained, the Court:

1. DENIES Plaintiff's Motion to Appoint Counsel (ECF No. 10);

2. GRANT S Plaintiff's Motion to Amend Complaint (ECF No. 12);

3. DIRECTSthe Clerk of Court to file Plaintiff’'s proposed complajBCF
No. 121) as Plaintiff’'s Third Amended Complaint;

4. DI SM | SSES Plaintiff's TAC for failing to state a claim upon which relief
may be granted pursuant to 28 U.S.C. § 1915(e)(2)(B) and 8§ 1915A(b) and for faili
comply with FRCP 8
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5. DENIES leave to amend as futilsge Lopez203 F.3d at 1127%8chmier v.
U.S. Court of Appeals for the Ninth Cirqu279 F.3d 817, 824 (9th Cir. 2002)
(recognizing “[f]utility of amendment” as a proper basis for dismissal without leave
amend);

6. CERTIFIESthat an IFP appeal of this dismissal would not be taken in
faith pursuant to 28 U.S.C. § 1915(a)(3); and

7. DIRECTSthe Clerk to enter a final judgment and close the file.

ITI1SSO ORDERED.

/] , Iy
DATED: December 12, 2019 (g *-L;:ég;{.)ff_;lfa_.;( :
Hon. Cynthia Bashant
United States District Judge
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