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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOHN GARY COLLINS Case N0.:19-cv-1392GPGMSB

Plaintiff,
ORDER GRANTING IN PART AND
V. DENYING IN PART DEFENDANT’S

NATIONWIDE AGRIBUSINESS \IYIUODTCIBCI\)/II\IIEE‘CI')R SUMMARY
INSURANCE COMPANY:; and DOES 1

THROUGH 10 [ECF No. 30]

Defendand.

Before the Court is Defendant Nationwide Agribusiness Insurance Company
(“Defendant’or “Nationwide™)’'s Motion for Summary Judgment (“MSJ”). ECF No. 3
Plaintiff responded in opposition, ECF No. 37, and Defendant replied, ECF NB040,
reasondelow, Defendant’s Motion for Summary JudgmerGRANTED IN PART
and DENIED IN PART.

BACKGROUND

|.  Factual Background
Defendant issued Business Auto Policy No. FPK BAN278568321 (“Policy”) to
Suncoast Botanicals, Inc. (“Suncoast”) for the policy period of June 23, 2016et@3u
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2017. Pl.’s Resp. to Separate Statement of Undisputed Material Facts, Usdlisacit
(“UF”) No. 1, ECF No. 373. The Policy includes collision coverage, medical payme
coverage with limits of liability of $5000 and uninsured motorist (“UIM”) coverage w
limits of liability of $1 million per accidentld., UF No. 2.

On March7, 2017, Plaintiff, driver of a vehicle owned by Suncoass involved
in aheavyimpact rear collision with an uninsured motore {Accident”). Id., UF No.
3. The next dayPlaintiff submitted a firsparty claim to Defendant seeking collision,
medicalpayments, and UIM coverage benefits from the Accident (“Claind’). UF No.
4.

On May 9, 2017, Plaintiff became dizzy and experienced shortness of breath
home, ultimately losing consciousness and striking his head on the kitchen cddnte
UF No. 7. He was diagnosed with deep vein thrombosis (“DVT”) and a pulmonary
embolism (“PE”). Id., UF No. 8.

Plaintiff claimed that the Accideruse the DVT and PEId., UF No. 12. On
May 23, 2017, Plaintiff emailed Defendant’s claiadjustors, with included the
following statement:

The day before | was discharged from the hospital | had an ultrasound test
on both my legs and they found a blood clot behind my right knee. The clot
is called a DVT, Deep Vein Thrombosis. | was released on 5/14 and have
been recuperating at home sinédter reviewing my medical history,

lifestyle, and recent events both of my doctors indicated that trauma from the
auto accident caused or contributed to the blood clots in my right leg which
traveled up into my lungs. | had let my orthopedic doctor keomething

was wrong with my right knee but didn’t get scheduled for an MRI before
this happened.
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Pl.’s Evid. Ex. 5, ECF No. 3% at 116' Defendant’s Claim File Note, created on Jung
12, 2017, documentatie information delivered by Plaintiff. Pl.’s Evid. Ex. 6, ECF N
37-4 at 119.

Plaintiff and Defendant’s claisadjusters exchanged emahsoughout July 2017
regarding the Policy’s coverage, where Plaintiff expressed concerns overaihadi
implications of the DVT/PE. Pl.’s EviEx. 7, ECF No. 34 at 123+23. Defendant’s
claims adjuster informed Plaintiff that any bills over the $5000 medical payments
coverage will be Plaintiff's responsibility until the UIM claim is concluded, in wicate)
the UIM coveragavill pay for the oubf-pocket medical expenses, wage loss, and
compensation for pain and sufferinigl. at 122-23. In late Novembe2017 it was
internally discussed within the Defendant’'s company whether Plaintiff’'s UIM claim
should be transferred to a “Level 3” adjustBt.’s Evid. Ex. 9, ECF No. 34 at 130.0n
February 2, 2018, Plaintiff emailed the Defendant’s medical payments representat
inform that he will be submitting a bill that will fulfill the $5000 medical coverage, a

that there will be additional bills over the next couple of months. Pl.’s Evid. Ex. 11,

Current,Commercial Casualty Claims Specialist Ild. at 135.

On February 22, 2018, Mr. Currdmd a teephone call witiPlaintiff in which
Plaintiff stated that “[h]e wants to wait until at least April before discussing settléme
Pl.’s Evid. Ex. 13, ECF No. 3% at 14344. The same day, Mr. Current via email ask
Plaintiff to send copies of Plaintiff's medical records. Decl. of Paul Current (“Qurre

1 The Court is aware that both parties submitted reams of evidentiary objedtmtise
extent that the objectdd evidence is admissibénd reliedon, the Court overrules the
objections. To the extent that the objeeteevidence is not referencedtims Order, the
Court overrules the objections as moot.
3
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replied on May 9, 2018, stating that he can forward the materials next week, and tf
IS “in no hurry to begin claim discussiondd. at 2-3.

From May 2018 to July 2018, Plaintiff provided additional medical records to
Defendant.UF No. 11, ECF No37-3 Defendant’s Medical Claims Consulting Groug
evaluated the available medical records regarding the alleged caasahsslip betweer
Plaintiffs DVT/PE and the Accident to support a valuation of the Claim in connectig
with an anticipated settlement offer to Plaintiffl., UF No. 13. On July 23, 2018,
Medical Claims Consulting Specialist provided a Medical Reviethenssue.Pl.’s
Evid. Ex. 16, ECF No. 34. The Medical Review made several suggestions, one of
being: “Consider a cardiologist peer reviewd.

On August 21, 2018, Mr. Curreabnveyed a $175,000 settlement offer to Plair
via phone call. Current Decl. 1 13, ECF No-3B0PIlaintiff told Mr. Current that (1)
Plaintiff's records should be reviewed by a cardiologist, (2) Plaintiff did nopatoe
offer, and (3) Plaintiff was going to contact a lawyer. Decl. of John Gary Collins
(“Collins Decl.”) 1 18, ECF No. 32. The next day, Defendant requested an externg
peer review of the medical records. UF No. 20, ECF N&3.37

Shortlyafter the $175,000 settlement offer, Plaintiff reached out to attorney J
Harlan and explained the circumstancesom late August 2018 through October 201
the two spokeeveral timesCollins Decl. 19, 20,ECF No. 372.

On October 1, 2018hePeer Review Report concluded that (1) there was a hi
positive relationship between the Accident and the hospitalization for the PE, and (
Plaintiff had no work restrictions going forward as a result of the DVT and PE. UF
2124, ECF No. 373. On October 16, 2018, Mr. Current conveyed a settlement offs
$350,000. Current Decl. 17, ECF No-3QCurrent Decl. Ex. F, ECF No. 3

Subsequently on October 27, 2018, Plaintiff suffered a second PE. Colling O
23, ECFNo. 372. He spent five days in intensive cald.

4
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On December 3, 2018, Plaintiff discussed the overall matteivvitiHarlan. 1d.
25. The next day, December 4, 2018, Plaintiff asked for additional information reg
the breakdown of the $350 00ffer, and Defendant provided it. UF Nos. 26, 28, EC
No. 373. On January 8, 2019, Plaintiff officially retainkid. Harlan. Collins Decl.
27, ECF No. 372.

14, 2019from Mr. Harlan, along with a demand for arbitration. UF No. 30, ECF No.
3. By letter dated March 8, 201dy. Harlan tendered a tirdanited $1 million policy

demand, Defendant was advised of Plaintiff's second PE incident, the related
hospitalization, and his inability to work at his flower farm, none of which had been
previously relayed to Defendantd. UF Nos. 3234. On April 4, 2019, Defendant

Accidentrelated damagedd. UF No. 36. On April 10, 2019, Defendant issued payn
in the amount of $1 million jointly tMr. Harlan and Plaintiff.ld. UF No. 37.
[I.  Procedural History

On June 26, 2019, Plaintiff filed a complaint in the Superior Court of the Stat
California for the County of San Diego, which Defendant removed to federal court
July 25, 2019. Def.’s Notice of Removal, ECF No. 1. Plaintiff alleged twsesaof

claim for uninsured motorist benefits”; and (2) breach of the implied covenant of gd
faith and fair dealing, including “the duty to refrain from engaging in any act which
would interfere with Collins’ enjoyment of the intended benefits of the PoliCpimnpl.
3-6, ECF No. 12. Plaintiff requested various forms of monetary relief, including

punitive and exemplary damagds. at 6.

19-cv-1392GPCGMSB

limits demand to Defendant on behalf of Plaintiffi. UF No. 31. In connection with thie

acceptedie demand and agreed to pay the $1 million policy limits to Plaintiff for his

action: (1) breach of contract, specifically the “contractual obligations to pay Colling
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On June 23, 2020, Defendditled the MSJ, which requests the Court to dismis!
causes of action against Defendamtluding Plaintiff’'s request for punitive damages
ECF No. 30. The MSJ argues that Plaintiff's causes of action and request for puni
damages fail as a mattef law. Def.’s Mem. of P. & A., ECF No. 3D. Plaintiff filed a
Response in Opposition on July 2, 2020. ECE3No On August 13, 2020, Defendan
filed a Reply. ECF No. 40.

LEGAL STANDARD
Summary judgment is appropriate under Federal Rule of Gddelure 56(c) “if

the pleadings, depositions, answers to interrogatories, and admissions on file, togg
with the affidavits, if any, show that there is no genuine issue as to any material fag
that the moving party is entitled to a judgment as @enaf law.” Celotex Corp. v.
Catrett 477 U.S. 317, 322 (19864 fact is material when itrhight affect the outcome
of the suit” Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

The initial burden of establishing the absence of any genuine issues of mate
falls on the moving partyCelotex 477 U.S. at 323The movant can satisfy this burde
in two ways: (1) by presenting evidence that negates an essential elememtoof the
moving party’s case; or (2) by demonstrating that themowing party failed to make a
showing sufficient to establish an element essential to that party’s case on which tf
party will bear the burden of proof at trigheed. at 32223. In sucltases, there can
be‘no genuine issue as to any material fagtice a complete failure of proof concerni
an essential element of the nonmoving paroase necessarily renders all other facts
immaterial” 1d.

Once the moving party has satisfied its initial burden, themmoving party canno
rest on the mere allegations or denials of its pleadlifgg nonmoving party mustgo
beyond the pleadings and by her own affidavits, or bydapositions, answers to

interrogatories, and admissions on fillgsignatéspecific facts showing that there is &

6
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genuine issue for tridl. Id. at 324. The nomamoving party may meet this requireméiyt
presenting evidence from which a reasonable jury could find in its, faeaving the
record as a wholén light of the evidentiary burden the law places on that p&8se
Triton Energy Corp. v. Square D C&8 F.3d 1216, 12222 (9th Cir. 1995).In
determining whether there are any genuine issues of materighcour must“view(]
the evidence in the light most favorable to the nonmoving paRgritana v. Haskin
262 F.3d 871, 876 (9th Cir. 2001) (citation omitted).

DISCUSSION

|.  Breach of Contract

Defendant moves for summary judgment on the First Cause of Aatigumg that
Defendantomplied with the express terms of the Poli®efendant paidPlaintiff: (1)
the full $5000 Policy limit under the medical payments coverage, (2) the total loss
vehicle under the collision coverage, and (3) $1 million, which is the Policy limit un
the UIM coverage. UF Nos. 2, 9, &HCF No. 373.

“Under the express terms of the contract, [Defendant] met its financial obligal
by paying . . . the policy limits.’"Madrigal v. Allstate Indem. CoNo. CV 144242 SS,
2015 WL 12747906, at *15 (C.D. Cal. Sept. 30, 2015). Plaintiff agi@eaPl.’s Resp.
in Opp’n 17 n.2, ECF No. 37. Since Plaintiff cannot demonstrate that Defendant
breached the express terms of Budicy, Defendant is entitled to summary judgment g
its breach of contract clainBeeMadrigal, 2015 WL 12747906 at *15.

Therefore, the CouGRANTS Defendant’'s Mdon for Summary Judgment on t
First Cause of Action.

[I.  Implied Covenant of Good Faith and Fair Dealing

Defendant moves for summary judgment on the Second Cause of ,Actach of
the implied covenant of good faith and fair dealiaguing that (1) Platiff has not
presented evidence that Defendant acted unreasonably in handling the Claim; and

7
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regardlessDefendant cannot be liable ftibad faitti? becausa “genuine dispute”
existedover the value of Plaintiff's ClaimDef.’s Mem. of P. & A. 915,ECF No. 361.
Plaintiff disagrees, arguing that Defendant’s investigation and settlement oféer wer
unreasonable in several ways. Pl.’'s R@s@pp'n17-28, ECF No. 37

An implied covenant of good faith and fair dealing exists “as a supplement to
express contractual covenants, to prevent a contracting party from engaging in cor
that frustrates the other party’s rights to the benefits of the agreenvgaliér v. Truck
Ins. Exch., InG.11 Cal. 4th 1, 36 (1995s modified on denial of reh{gct. 26, 1995);
see alsdegan v. Mut. of Omaha Ins. C@4 Cal. 3d 809, 818 (1979) (“The implied
promise requires each contracting party to refrain from doing anything to injure the
of the other to receive the benefits of the agreement.”).

To succeed on this claim, the plaintiff must show thatdefendant’s conduct wa
unreasonabler without proper causeMosley v. Pac. Specialty Ins. Cd49 Cal. App.
5th 417, 435as modified on denial of reh{@une 24, 2020yeview deniedAug. 12,
2020) While the reasonableness of the insurer’s conduct is typically a question of
“it becomes a question of law where the evidence is undisputed and only one reas
inference can be drawn from the evidenc€liateau Chamberay Homeowners Ass’'n
Associated Int’l Ins. C990 Cal. App. 4th 335, 346 (20085 modified on denial of
reh’g (July 30, 2001). In determining unreasonableness and bad faith, the conduct
be more than a mistak®losley 49 Cal. App. 5th at 436. hEre must bed conscias
and deliberate act, which unfairly frustrates the agreed common purposes and dis§

the reasonable expectations of the other gaity. At the same time, while dishonesty

2 In this Order the Court uses “bad faith” and the breach of the implied covenant of
faith and fair dealing interchangeablgeeArchdale v. Am. Internat. Specialty Lines In
Co, 154 Cal. App. 4th 449, 466 (2007).
8
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fraud, and concealment may be dispositive of bad fisiémritt v. Resere Ins. Co.34
Cal. App. 3d 858, 876 (1973)alisence of evidence, circumstantial or direct, showing
actual dishonesty, fraud, or concealment is not.fatdétts v. Allstate Ins. Col54 Cal.
App. 3d 688, 706 (1984) (emphasis removed).

Here,the record contains sufficieavidencewhich, whenviewedmost favorabt
to Plaintiff, would permita reasonable jurip find that Defendant’s conduct in handling
the Claim was unreasonable, therefore violating the implied covenant of good faith
fair dealing. Specifically, sufficient evidence exmstserethe jury could find that the
investigation process and settlemefiers werebothunreasonableSince the
investigation could be found tvebesnconductedn bad faith, Defendant is not
entitled toagenuine dispute defenséccordingly,the CourtDENIES Defendant’s
Motion for Summary Judgment on the Second Cafigection.

A. Reasonableness of Defendant’'s Conduct

In the insurance contexd,court mayfind that a defendant’'s conduetisin bad
faith if the investigation or settlement offer was unreasongbde, e.gFrommoethelydg
v. Fire Ins. Exch.42 Cal. 3d 208, 2145 (1986) (discussing inadequate investigation
grounds for bad faith)vVhite v. W. Title Ins. Cp40 Cal. 3d 870, 887 (1985) (admitting
evidence okettlement offer to prove breach of covenant of good faith and fair deali
Plaintiff has alleged both an unreasonable investigation and settlement offer in his
Complaint, and Defendastibmitsthat Plaintiffhasnot offeledevidence to demonstrate
unreasonableness. The Court will address each of these grounds in turn.

1. Investigation

“Among the most critical factors bearing on the insurer’s good faith is the

& Mktg., Inc, 78 Cal. App. 4th 847, 879 (200@s modified on denial of reh{gviar. 29,
2000). “An nsurance company may not ignore evidence which supports coverage

9
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does so, it acts unreasonably towards its insured and breaches the covenant of gg
and fair dealing.”Jordan v. Allstate Ins. Co148 Cal. App. 4th 1062, 1074 (2007)
(citation omitted)as modified on denial of reh{@\pr. 20, 2007):For the insurer to
fulfill its obligation not to impair the right if the insured to receive the benefits of the
agreement. .it is essential thaan insurer fully inquire into possible bases that might
support the insured’s claim.Egan v. Mutual of Omaha Ins. C@4 Cal. 3d 809, 819
(1979).

Plaintiff has presented evidenaich raiss agenuine issue of material fact
whether Defendantmvestigation process was reasonabid conducted in good faith.
Specifically, Defendant understood that valuation of the Claim depended to a grea
on the connection of thieccident and the PE, yet it failed to conduct the necessary
investigationas to this nexus before it offered Plaintiff $175,000.

First, Defendant argues that the delays wemelly Plaintiff's fault. The Court

disagrees. Whilé is truePlaintiff sought to defesettlement discussions until the fall

2018,there is no eXpnation whytheinvestigationitself, which is presumably a separate

process from a settlement discussion, could not have happened 0oriday 23,
2017, Plaintiff emailed Defendant and informed Defendant of his DVT/PE diagnosi
explained how his condition had led to four4gfaving surgical procedures over the
course of five daysDefendant’s own records indicate that it had been aware of the
since midJune 2017. Plaintiff and Defendant’s claims adjusters discussed the DV
implicatiors on both the medical and UIM coverage in July 2017. Pl.’s Evid. EXx. 7,
No. 374 at 121.While the provision of medical recordsasnot complete untiluly

20182 Defendant’dnitial request for the records occurred in roeate February 2018.

3 Defendant states that Plaintiff “failed to provide Nationwide with all of his medical
records until August 2018,” Def.’s Reply at 12, ECF No. 40, but cites to UF N&CI5

No. 373 (stating that the Medical Claims Consultinge8plist confirmed her opinion 0
10
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That demonstrates sixmonth delayfrom July 2017 to February 2018 the part of
Defendantin initiating amedicalinvestigation

Second, Plaintiff has presented evidentiary exhiblitech a reasonable jury could
rely on tofind thattheinitial investigation leading to th&uly 2018 Medical Review was
unreasonabland conducted in bad faitHA trier of fact may find that an insurer acted
unreasonably if the insurer ignores evidence available to it which supports the clait
insurer may not just focus on those facts which justify denial of the claiviison v.
21st Century Ins. Cp42 Cal. 4th 713, 721 (2007) (quotiNtariscal v. Old Republic Lif¢
Ins. Co, 42 Cal.App.4th 1617, 1623 (199%)as modifiedDec. 19, 2007).

Here, @éposition ecords of Mr. Current indicate that he questioned the causal

Ex. 1, ECF No. 34 at 6. Thisopinion was held despite Mr. Currenirspression of the
Plaintiff as being “very honest.Pl.’s Evid. Ex.13, ECF No. 374 at 143.More
troubling,Mr. Current never attempted to contact Plainsffhysicians to ascertain thei
opinions on the potential causal relationship even though he could have, even thoy
Defendant was fully aware of the issue, and even though he knew it “was a very
important thing to figure out.’Pl.’s Evid. Ex. 1, ECF No. 34 at7-10. Further, when
referring the claim to the Medical Claims Consulting Specifdrsthe initial review, Mr.
Current inseed factgevealing biasuch as(1) “There were no complaints of knee
pain,” (2) “He first complained of right knee pain on April 3, 2017,” 484“The

trauma from the [Accident] when he hit his knee. However, this is not stated in the
medical reports we have.” Pl.’s Evid. Ex. 15, ECF Ne43t 15651. Mr. Current

August 8, 2018). UF No. 11, ECF No.-3‘@ppears more instructive: “Between May
2018 and July 2018, [Plaintjfprovided additional medical records to [Defendant].”
11
19-cv-1392GPGMSB
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statedat hisdeposition that the medical reviewer did not need him to state what is n
the medical reports, and that the job could have been done “just fine without me py
any of this summary into the log.” Pl.’s Evid. Ex. 1, ECF Ne43t 11-12.
Relatedlythe Medical Review that was created from the investigation ignorec
certain important facts that Defend&new. Defendant was aware Bfaintiff's right
knee pain prior to the DVT/PE on May 9, 2017, yet the Medical Review statesarif C
had no record of c/o pain or discomfort in either leg, the most likely cause of his DY
could be his history of ulcerative colitis or his asthma.” Pl.’s Evid. Ex. 1, ECF N&. ]
at 21-22; Pl.’s Evid. Ex. 16, ECF No. 37 at 157 Given thefact thatDefendantvas
informed of Plaintiff'sright knee painthere was “record”prior to the DVT/PE on May
9, 2017.In view of the abovea reasonable fadinder could conclude thadir. Current
was unduly nudging thiaitial investigation to justify denying Plaintiff's UIM claipand
that Defendant was ignoring evidersailable that would support the insured’s claim
Further, Defendardffered$175,000 before conductingypeer review—even
though it was suggested in the Medical Review to ascertain whk&éBNVT/PE was
caused by the accidenil.’s Evid. Ex. 16, ECF No. 3% at 158. In fact, the external
peer reviewconcluded that there was a highly positive relationship betweekcttident
and Plaintiff's hospitalization for th@VT/PE. Pl.’s Evid. K. 23, ECF No. 34 at 202
And based upon the belated peer review, Mr. Current was given settlement authori
range of $350,00t $500,000. A reasonable jury could find that jumping to a settle
offer without even following the initial investdgion’s own suggestion to furthekamire

the issue constitutes bad faith.

Lastly, Plaintiff presented evidence where a reasonable jury could find that Mr.

Current attempted to improperly influence the external peer reagemell Plaintiff has
presented email records where Mr. Current this time underlined certain statements
happen to be the same statements on knee pain that he had flagged when referrin

12
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claim for initial review. Pl.’s Evid. Ex. 22, ECF No.-&7at 197.Such underlining coulg
be construed as evidence of bi&eeH. Walter Croskey, Rex Heeseman, Jeffrey I.
Ehrlich & Peter H. KleeCalifornia Practice Guide: Insurance Litigatich12:904
(2020) (‘For example, did the claims examiner use marker pens or other means to
highlight only the evidence in the file supporting derijal?

Defendant argues that tenductis part of the normal practice within the
insurance industrylt relies onexpert testimony, whichpinedthat “[tjhere were no
unreasonable omexplained delays on the part of [Defendant] in its investigati®ecl.
of Michelle R. Bernard Ex. K, ECF No. 3% at 5 However,Plaintiff has provided
sufficient ezidenceto cast doubt on the expert’s credibility based on the expeits
involvement with the insurance industry (but rarglysupport ofinsurance policy
holders)and thepotentially conflictingstatements that the expert made during the
depositionsee, e.q.Pl.’s Evid. Ex. 4, ECF No. 3% at 8487, 11213. As such,
Defendant’s expert testimony is insufficient to support summary judgment on the is
bad faith in thalelayand manner of thivestigation* See, e.gMullins v. Premier
Nutrition Corp, 178 F. Supp. 3d 867, 8986 (N.D. Cal. 2016) (denying summary
judgment in pe because a reasonable jury could conclude the expert’s opinion as
unreasonable).

Because Plaintiff has presented evidence in which a reasonable jury could fi
the investigation wasonducted under inappropriate influences by Mr. Paul Current,

Court cannot summarily conclude that Defendant’s investigation was reasonable.

4 Contrary to Defendant’s assertion, the absence of an expert does not mean that {
Is now unrefuted or without evidencAs discussed above, Plaintiff has presented
alternative evidence on the issue.
13
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2.  Settlement Offer
“No insurer shall attempt to settle a claim by making a settlement offer that ig
unreasonably low.” Cal. Code Regs. tit. 10, § 26@H.(California Fair Claims
Settlement Practices B@ations) see alsdNVhite v. W. Title Ins. Cp40 Cal. 3d 870, 88

U

(1985) (admitting settlement offers as evidence of “failure to process the claim fairly anc

in good faith”). Some of the considerations in determining whether a settlement off
“unreasonably low” are “the extent to which the insurer considered evidence subm
by the claimant to support the value of the claiamd ‘the extent to which the insurer
consideed . . . evidence made known to it or reasonably available.” Cal. Code Req
10, 8§ 2695.7(g)(2), (2).

It is true thaDefendant’ssupposed failure tpresenthe “top end” valuation of
$500,000does not by itselinake Defendant’s offsunreasonabljow. See, e.g.
Signature Dev. Companies, Inc. v. Royal Ins. Co. of 280. F.3d 1215, 12224 (10th
Cir. 2000) (‘We are also unwilling to infer thasettlement authority invariably
constitutes a final, objective assessment of a ¢famorth to which an insurer may be
held on penalty of bad faith.” (citation omitted)). If a claims adjuster was obligated
offer the full amount of the settlement authority every time, it “would foreclose any
flexibility during negotiations between insurers and thoag&ing claims.” Murphy v.
United Fin. Cas. Co.No. 154199, 2016 U.S. Dist. LEXIS 51390, at *11 (E.D. Pa. Aq
18, 2016).

Nonetheless, a reasonable fanter could still conclude that Defendant’s
settlement offes wereunreasonabléor two reasonsFirst, Defendant’s $175,000 offer
and the circumstances leading to that offer could be found unreasonable by the jur
Court has already discussed the potentially unconscionable nature of the investiga
and since the $175,000 offer was based,anjury could equally conclude that a

settlement offefoundedon an allegedlyleficientinvestigation is unreasonable.

14
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Second, een if the investigation waadequate angitimate, the jury coulgtill
find that Mr. Current’s offes wereproblematidnsofar as they heavily relied on
inconclusive causal factard’ he Medical Review, the product of the initial investigatig
stated that “this [Accident] could have caused injury to [Plaintiff's] right leg and led
this DVT,” and suggested to obtain medical records and consider a cardiologist pef
review. Pl.’s Evid. Ex. 16, ECF No. 3¥at 15758 While the Medical Review also
stated that Plaintiff's history of ulcerative colitis or asthma could have caused the [

id. at 157, the reviewer also flaped that the coagulation studies were normal, Pl.’s E)

“DVT can be caused by trauma and it could take time to develop.” Pl.’'s EVil9EX.
ECF No. 374 at 167.Yet Mr. Current did not make any additional inquiries and mad
the $175,000settlement offeentirelybased oran “inconclusive” causal relationship
the ulcerative colitis or asthma. Pl.’s Evid. Ex. 1, ECF Ne4 a7 16-17, 26-27.
Further, this causal relahship wadistedagainwhen the offer increased to $350,000
Id. at 54-55; see alsd’l.’s Evid. Ex. 28, ECF No. 3% at 223 This was even after the
external peer review stated that, “with a high degree of medical certainty,” theeAcci
caused the DVT/PE. UF No. 22, ECF No-37By basing thes175,000settlement offer
entirely on a causal relationship that the medical report itself was inconclusiveaaizb
by stating that same relationship as a “mitigating factor” when presenting the $350
offer, a jury could find that Defenddatoffers were unreasonabl€f. Wilson v. 21st
Century Ins. Cq.42 Cal. 4th 713, 721 (2007) (“The insurer may not just focus on th
facts which justify denial of the claim.”as modifiedDec. 19, 2007).

as evidence of reasonableness. However, Defendant cannot point to such aeatjui
Cf.Mazik v. Geico Gen. Ins. C&5 Cal. App. 5th 455, 461 (2019) (affirming a jury
verdict that ignored defendant’s argument that “there was no negotiation from the ¢

15
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side”). Defendant further contests Plaintiff's failure to provide an expert to alseess
reasonableness of the offérhis is not required either. While Plaintiff's “belief’” on th
reasonableness of the settlement off€émdlins Decl. 18, 21, 26, ECF No.-27would
not be enougby itself, the Court’s analysis above demonstrates that Plaintiff has
supported his dissatisfaction witbther facts to substantiatedt claim.” SeeCollings v.
Longview Fibre Cq.63 F.3d 828, 834 (9th Cir. 1995krt. denied516 U.S. 1048
(1996).

Because Plaintiff has presented evidence in which a reasonable jury could fi
settlement offeswereunreasonablandbased on defective investigatioand
inconclusive investigation findingghe Court cannot summarily conclude ttnet
settlement offers were reasonable.

B. The “Genuine Dispute” Defense

Defendant argues that even if Plaintiff provided evidence on the unreasonab
of Defendant’s conduct, the Complaint fails as a matter of law because there was :
“genuine dispute” regarding the valuation of the UIM claim. Def.’s Mem. of P. & A.
14-21, ECF No. 3al. Indeed, a bad faith claim should be dismissed on summary
judgment if there was a genuine dispute on “a reasonable factual dispute or an uns
area of insurance law.Feldman v. Allstate Ins. Cd322 F.3d 660, 669 (9th Cir. 2003)
In determining if a dispute is genuine, “the court does not decide which party is ‘rig
to the disputed matter, but only that a reasonable and legitimate dispute actually e
Chateau Chamberay Homeowners Ass’n v. Associated Int'l InSOCG&a& App. 4th
335, 348 n.7 (20018s modified on denial of rehiguly 30, 2001).

Defendant’s argumeffidils because “a genuine dispute does not exist where tf
is evidence that the insurer failed to conduct a thorough investigatt@hdiman 322
F.3dat 669 (citingGuebara v. Allstate Ins. Ca®237 F.3d 987, 3(9th Cir.2001); see
alsoWilson v. 21st Century Ins. Cd2 Cal. 4th 713, 723 (2007)The genuine dispute

16
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rule does not relieve an insurer from its obligation to thoroughly and fiaudgtigate,
process and evaluate the insuseclaim?), as modifiedDec. 19, 2007).The Court has
alreadydiscussed various ways a jury could find that Defendant’s investigaboth
relating to the $15,000 and $350,000 settlement offenwasunreasonily conductecht
the timeand thereforen bad faith. Therefore, this defense cannot apply.
lll.  Punitive Damages

Finally, Defendant moves for summary judgment on the issue of punitive dar
“In order to establish that an insuieconduct has gone sufficiently beyond mere bad
faith to warrant a punitive award, it must be shown by clear and convincing evitherg
the insurer has acted maliciously, oppressively or fraudulentiptk v. Michigan
Millers Mut. Ins. Co, 4 Cal. App. 4th 306, 328 (1992).

does not in itself establish that defendant acted with the intent necessary to award
punitive damagesNeal v. Farmers Ins. Exci21 Cal. 3d 910, 922 (1978). “Evidence
thatan insurer has violated its duty of good faith and fair dealing does not thereby
establish that it has acted with the requisite malice, oppression or fraud to justify a
award of punitive damagesMock 4 Cal. App. 4that328. There must be “clear and
convincing evidence” that the defendant acted maliciously, oppressively, or
fraudulently—a conscious disregard of the plaintiff's rightd.; Cal. Civ. Code §
3294(a). Accordingly, conclusory characterizations are insufficient, andifPlainst
providemore specific detailsSeeGrieves v. Superior Coyrl57 Cal. App. 3d 159, 166
(1984);Brousseau v. Jarret73 Cal. App. 3d 864, 872 (1977) (cititg D. Searle & Co.
v. Superior Court49 Cal. App. 3d 22, 282 (1975)).

California follows the Restatement rule regarding assessment of punitive dar,
against a principal: “Punitive damages can properly be awarded against a master (

principal because of an act by an agent if, but only if, (a) the principal authtirezed

17
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doing and the manner of the act, or (b) the agent was unfit and the principal was r¢g
in employing him, or (c) the agent was employed in a managerial capacity and was
in the scope of employment, or (d) the principal or a managerial agina pfincipal
ratified or approved the actEgan v. Mut. of Omaha Ins. C@4 Cal. 3d 809, 822
(1979) Quoting Rest2d Torts§ 909(Tent. Draft No. 19, 1973)).

Under California law, an employer may be liable for punitive damages based
acts of a employee if the employer “authorized or ratified the wrongful conduct for
which the damages are awarded or was personally guilty of oppression, fraud, or n
Cal. Civ. Code § 3298). Further, “[w]ith respect to a corporate employer, the advai
knowledge and conscious disregard, authorization, ratification or act of oppressioln
or malice must be on the part of an officer, director, or managing agent of the
corporation.” Id.

The evidence required to support punitive damages is “of a different dimensi
from what is needed to support bad fai8hade Foods, Inc. v. Innovative Prod. Saleg
Mktg., Inc, 78 Cal. App. 4th 847, 909 (200@s modified on denial of reh{@gMar. 29,
2000) (citng Tomaselli v. Transamerica Ins. C@5 Cal. App. 4th 1269,1286(1994).
Typically, California courts have held that punitive damagyegenerally available
against insurance companies only if there astdblished policies or practicas claims
handling which are harmful to insuretdsMock 4 Cal.App. 4th at 329 (emphases in
original); accordMettler v. Gov't Employees Ins. Cdo. 18CV-2303BAS-MSB, 2020
WL 1875265, at *10 (S.D. Cal. Apr. 15, 2026¢e alsd\Neal v. Farmers Ins. Exgh21
Cal. 3d 910, 923 (1978) (deciding that punitive damagesproper because defendan
challenged conduct was “firmly grounded in established company Policy

Here, Plaintiffostensiblybases his punitive damages claim on the conduct of
Russell Salas, Christopher Davis and John Greer, Jr. Pl.’s Resp. inZ29spM) ECF

No. 37. However, it is plain that Plaintiff actually relies on the conduct of Paul Curt

18
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SeePl.’s Evid. Ex. 2, ECF No. 3% at 62, 65 (Salas); Pl.’s Evid. Ex. 3, ECF No-43&t
74-77 (Davis and Greer). Other than describing tfespective roles in supervising,
supportingand managin@/r. Current andther employee$laintiff hasfailed to offer
“clear and convincing evidence” that the three managers acted maliciously, ofgbyes
or fraudulentlyin the investigation of the claim or making the settlement offers
addition,Plaintiff has not produackevidence demonstrating that a systematic compatr
policy existed in terms of denying insurance clai@$.Weisman v. Blue Shield of
California, 163 Cal. App. 3d 61, 67 (1984) (discussing that punitive damages woulg
appropriate if the “entire nature of defendardperation . .reflected defendard
overriding concern for a minimw@xpense operation, regardless of the }eril

Plaintiff's string of citations that merely sump howthese supervisogovided

settlement authoritgof initially $250,000 and later $500,000) so that Mr. Current col
“negotiate” accordingly does not clearly and convincingly support malice, oppressis
fraud on behalf of any ddefendant’smanaing agents.SeePl.’s Evid. Ex. 1, ECF No.
37-4 at 2729, 33, 4549; Pl.’s Evid. Ex. 2, ECF No. 37 at 69-71; Pl.’s Evid. Ex. 19,

ECF No. 374 a 167.

Because Plaintifhas noprovidel clear and convincing evidence tllae three

managers acted “maliciously, oppressively, or fraudulently” orRe&ndant had an

Is inappropriate. Therefore, the CoOGRANTS Defendant’s Motion for Summary
Judgment on punitiveagnages.
CONCLUSION
Based on the above, the CoGRANTS Defendant’s Motion for Summary

Judgment on the First Cause of Action and on Plaintiff's Request for Punitive and

Exemplary Damages, amRENIES Defendant’s Motion for Summary Judgment on th
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Second Cause of Action. The Court aBYERRULES both parties’ evidentiary
objections.
IT IS SO ORDERED.

Dated: November 16, 2020 @\ / CATCO

Hon. Gonzalo P. Curiel
United States District Judge
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