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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

DOLORES SANDOVAL, Case No.: 19-CV-1477-WVG

Plaintiff,
ORDER GRANTING-IN-PART
V. PLAINTIFF'S MOTION FOR
- SUMMARY JUDGMENT AND
éyggf%\é\’cfﬁyh Commissioner of DENYING-IN-PART DEFENDANT'S
! CROSS-MOTION FOR SUMMARY
Defendant. JUDGMENT

[Doc. Nos. 16, 17.]

Security, Andrew Saul, denying Plaintiff @oes Sandoval Supplemental Security Incc
(“SSI”) benefits under Title XYof the Social Security Adtthe “Act”). The parties hav
filed cross-motions for summary judgmemior the reasons stated below, the Cq
GRANTS-IN-PART Plaintiff's motion forsummary judgment and DENIES-IN-PAR
Defendant’s cross-motion for summary judgmeritie Court orders that the matter
remanded for further administrative proceedings.
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I.  OVERVIEW OF SOCIAL SECURITY CLAIM PROCEEDINGS
Pursuant to the Social Security Actet®ocial Security Administration (“SSA
administers the SSI program. 42 U.S.C. § 94e Act authorizeshe SSA to create

system by which it determinesho is entitled to benefitand by which unsuccessful

claimants may obtain revieof adverse determinationisl. 8§ 423et seqDefendant, a
Commissioner of the SSA, is responsilior the Act's administrationld. § 902(a)(4)
(b)(4).
A. The SSA’s Sequential Five-Step Process

The SSA employs a sequential five-step eatibn to determine/hether a claimar
is eligible for benefits. 20 C.F.R. 88 416.9204.1520. To qualify fodisability benefitg

under the Act, a claimant must show ti{&) he or she suffers from a medical

determinable impairmehthat can be expected to resulti@ath or that has lasted or ¢

be expected to last for a donuous period of twelve montlos more and (2) the impairme
renders the claimant incapaloieperforming the work that he or she previously perfori
or any other substantially gainful emplognt that exists in the national econor8ge4?2
U.S.C. 88 423(d)(1)(A), (2)(A); 1382(c)(3)(A).

A claimant must meet both of these regments to qualify as “disabled” under {
Act, id. § 423(d)(1)(A), (2)(A), and bears the burddmproving that he or she was “eith
permanently disabled or subject to a conditidmnch became so severe as to disable |
or] her prior to the date upon which [higd ber disability insured status expireddhnson
v. Shalala 60 F.3d 1428, 1432 (9th Cir. 1995). Administrative law judge (“ALJ”
presides over the five-step process to determine disal3kty.Barnhart v. ThomaS40

U.S. 20, 24-25 (2003) (summarizing the fivegsprocess). If the Commissioner finds {

1 A medically-determinable physical or menitapairment “is an impairment that resu
from anatomical, physiological, or psychologi abnormalities, which can be shown
medically acceptable clinical and laboratorgghostic techniques.” 42 U.S.C. § 423(d)
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a claimant is disabled or ndisabled at any step in thmocess, the review process
terminated at that ste@orrao v. Shalala20 F.3d 943, 946 (9th Cir. 1994).

Step one in the sequential evaluation ab#rs a claimant’s “work activity, if any

20 C.F.R. 8§ 404.1520(a)(4)(i). AALJ will deny a claimant dability benefits if the

claimant is engaged indbstantial gainful activity.1d. 8§ 404.1520(b), 416.920(b).

If a claimant cannot provide proof of gaihwork activity, the ALJ proceeds to st
two to ascertain whether the claimant haselically severe impaient or combinatiol
of impairments. The so-called “severity rediga” dictates the course of this analysa.
88 404.1520(c), 416.920(ee alsBowen v. Yuckerd82 U.S. 137, 140-41 (1987).

An ALJ will deny a claimans disability claim if tre ALJ does not find that
claimant suffers from a sene impairment or combirti@n of impairments whicl
significantly limits the claimant’hysical or mental ability tdo “basic work activities.
20 C.F.R. § 404.1520(c). The ability to do “leasork activities” means “the abilities ar
aptitudes necessary to do most jold.’88 404.1521(b), 416.921(b).

If the impairment is severe,dlevaluation proceeds to step three. At step threg
ALJ determines whether the impaent is equivalent to ona several listed impairmen
that the SSA acknowledges are so severt ggeclude substantial gainful activityl.
88 404.1520(d), 416.920(d). An ALJ conclusivelggurmes a claimant itBsabled so long
as the impairment meets or equaie of the listed impairmentsl. § 404.1520(d).

If the ALJ does not deem a claimant disals-but before formally proceeding
step four—the ALJ must establish the olant’s Residual Functional Capacity (“RFC
Id. 88 404.1520(e), 404.1545(a). An individual’'s@®¥5 his or her ability to do physic
and mental work activities on a sustainedsi®adespite limitations from his or h
impairmentsld. 88 404.945(a)(1), 404.1545(4). The RFC analysisonsiders “whethe
[the claimant’s] impairment]s and any related symptomsuch as pain, may cau
physical and mental limitations that affect whtae claimant] can dom a work setting.’
Id. 88 404.1545(a)(1), 416.945(a)(1). In esddbng a claimant’'s RFC, the ALJ muy

assess relevant medicahd other evidence, as well agnsider all of the claimant’
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impairments, including impairnmés categorized as non-sevdce.8 404.1545(a)(3), (e
If an ALJ does not conclusivelgietermine a claimant’s impeent or combination g
impairments is disabling at step thréee evaluation advances to step four.

At step four, the ALJ uses the claimarRBEC to determine whether the claimant
the ability to perform the requiremerdthis or her past relevant worlkl. § 404.1520(f)
So long as a claimant has the RFC to carryh@ibr her past relevant work, the claim
is not disabledld. § 404.1560(b)(3). Conversglif the claimant either cannot perform
does not have any pastevant work, the analysis presses onward.

At the fifth and final step of the SSA&valuation, the ALJ must verify whether {
claimant is able to danyother work in light of his or heRFC, age, education, and wd
experienceld. § 404.1520(g). If the claimant is alitedo other work, the claimant is n
disabled. However, if the claimant is notalio do other work and meets the durat
requirement, the claimant is disabl&t Although the claimant generally continues to h
the burden of proving disability at step fj\e limited burden of going forward with tf
evidence shifts to the SSA. Aliis stage, the SSA mugtesent evidence demonstrat
that other work that the claimant can perferallowing for his or heRFC, age, educatio
and work experience—exists in sigodnt numbers in the national econonig.
88 404.1520, 1560(c}16.920, 404.1512(f).

B. SSA Hearings and Appeals Process

In accordance with Defendant’s delegatithe Office of Disability Adjudicatio
and Review administers a nationwide hegsi and appeals program. SSA regulat
provide for a four-step process for administa review of a claimant’'s application f
disability payments.See id.88 416.1400, 404.900. Ondhe SSA makes an initig
determination, three more levelsappeal exist: (1) reconsideration, (2) hearing by an
and (3) review by th Appeals CounciSedd. 88 416.1400, 404.900. If the claimant is
satisfied with the decision at any step of finecess, the claimant has sixty days to 9
administrative reviewSeeid. 88 404.933, 416.1433. If theatinant does not reque
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review, the decision becomes the SSA'sid-ehence Defendant’s—binding and fir
decreeSeed. 88 404.905, 416.1405.

A network of SSA field offices and statiesability determination services initial
process applications for disability benefifBhe processing begins when a claim
completes both an applicatiamd an adult disability report and submits those docun
to one of the SSA's field offices. If the SSAmges the claimthe claimants entitled to &
hearing before an ALJ in the SSA'sflo€é of Disability Adjudication and Reviewd.
88 404.929, 416.1429. A hearing before An) is informal and non-adversaridd.
8 404.900(b).

If the claimant receives an unfavorabéeion by an ALJ, thelaimant may reque;s
review by the Appeals Councid. 88 404.967, 416.1467. Thepeals Council will grant
deny, dismiss, or remand a claimant’s requiest88 416.1479, 404.979. If a claimg
disagrees with the Appeals Council’'s decisoorthe Appeals Council declines to revi

the claim, the claimant mageek judicial review in a federal district couBeeid.

88 404.981, 416.1481. If a district court remanésdlaim, the @dim is sent to the Appeals

Council, which may either nka a decision or refer ¢hmatter to another ALJd.
8§ 404.983.

Il.  BACKGROUND
A.  Procedural History

Plaintiff, Dolores Sandoval, is a 50-year-old woman who alleges to be too di

to work. (AR 1283 On April 26, 2016, Plaintiff fild an application for SSI under Title

XVI of the Act, alleging dishility beginning June 17, 20E3(AR 128, 243-49.) Th

2 Plaintiff filed a prior application for SSI qlune 17, 2013 and the ALRpbert lafe, foung
Plaintiff not disabled on September 12, 2015R(22-23.) This first application is not
issue here.

3 The ALJ erroneously stated that Plaiihfifed her application on April 29, 2016. (A
22.) This error is not legally relevant.
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Commissioner denied the application irlfiaon September 2, 2016, and again u
reconsideration on March 16, 2017. (AR 1%4- 160-65.) Plaintiff then requested
hearing before an ALJ. (AR 167-68.) The AIRandolph E. Schum, heard Plaintiff's ¢
on September 12, 2018. (AR 73-88.) The Abbidind Plaintiff was not disabled ¢
December 31, 2018. (AR 34.) Qanuary 9, 2019, Plaintiff geested review of the ALJ
decision by the Appeals Council. (AR 4.) Qune 7, 2019, the Appeals Council declil
further review and the ALJ’s decision becamal. (AR 1-3.) On August 7, 2019, Plaint
filed the complaint in the instant case seeking review of the ALJ’s decision.
B. Medical History*

1. Mental Health Summary

Plaintiff met with Darin J.Arsenault, Ph.D., monthljor psychotherapy. At a
appointment on March 23, 2016, Plaintiff repdreehistory of anxiety and presented w
anxious and fearful thoughts,mtessed mood, diminished inést, excessive worry, racif
thoughts, and restlessness. (AR 400.) Dr. Aasé noted that Plaintiff's SSI appeal h
been rejected, and her Citalopram doss vexently increased. (AR 402.) He recor
some progress, diagnosedaderate major depressidisorder, and assessed GAd 60.
(AR 401, 405.)

4 The ALJ found that Plairffis Title XVI protective filing date was April 29, 2016 ar|
that Plaintiff failed to meet the regqaments of 20 C.F.R. § 416.1435(b). (AR 2
Accordingly, the ALJ only considered Plaffis medical records from April 29, 2016
December 31, 2018. Because Plaintiff did rense an issue with this, the Court W
consider evidence only from April 29, 2016December 31, 2018. The Court notes
much of the evidence in the Adnmstrative Record is duplicative.

> A GAF score is a point-in-time snapshassessment of an individual's level
functioning, useful in planning treatment. Am. Psychiatric Ass’n, Diagnostic & Stati
Manual of Mental Disorders (DSM-1V) 324 (4th ed., 1994). GAF scores includg
significant number of non-medical factors, s@shfinancial and tal troubles, which d
not constitute work-related functional limttons resulting from medical impairmen
DSM-IV at 33. A GAF betweefl and 70 reflects “[sJome mikymptoms (e.g., depress
mood and mild insomnia) OR some difficultysacial, occupational, or school functioni

6
19-CV-1477-WVG

bon
a
ASe
N

S
ned
ff

ith

ad
ded

d
2.)
0

ill
that

of
stical
b a
D
ts.
ed

ng




© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R B R B
0w ~N O U0 N~ W NP O © 0N O 0 W N R O

Case 3:19-cv-01477-WVG Document 19 Filed 07/28/20 PagelD.2571 Page 7 of 45

Plaintiff met with Dr. Arsenault on May 17, 2016 to addrkess depression. (Al
407.) She presented with anxious and fearflights, depressed modatigue, irritability,
difficulty sleeping, and difficulty concentiiag, but recognized that her anxiety g
depressed mood has “lesseiieg@®R 407, 409.) Because #&bhtiff reported that thg
Citalopram was not working, DArsenault suggested she visit the psychiatry depart
to identify other potential medicatioasnd assessed GAF&Q. (AR 409, 412.)

Dr. Arsenault completed a psychiatriziewv form on May 17, 2016 and diagnos
major depressive disorder. (AR 773.) Dr. Araalt checked boxes indicating Plaintiff h
sleep disturbance; mood disturbance; feelioguilt and worthlessness; blunt, flat,
inappropriate affect; and genkzad persistent anxietyld.) He stated that the clinic
findings which demonstrate the severity cdiRtiff's mental impairments were increag
depressed mood, problems sleeping and condiegfyréeelings of guilt, anxiety, problen
relaxing, restlessness, andratic pain. (AR 774.) He listed Plaintiffs medications
Citalopram, Lorazepam, Gabapentin, Agrinophen, and Tylenalith Codeine.|d.) He
noted that Plaintiff's course of treatmemnfs cognitive-behavioral therapy with a f
prognosis and noted that Plaintiff’'s psych@tondition exacerbaseher experiences |
pain. (d.) He indicated that Plaintiff would misgork more than three times a month ¢
would be off task more than 20% of the waay because of her anxiety, depression,
pain. (AR 775.) He stated that Plaintiff does have any mental health impairments 1
were not amenable to treatment. (AR 7#owever, he could not assess the degrg
which Plaintiff's mental impairments &tted her ability to perform work-relats

activities. (AR 776.) Finally, hendicated that Plaintiff had a residual disease process

(e.g., occasional truancy or theft within theusehold), but generally functioning pre
well, has some meaningful interpersondétienships.” DSM-IVat 34. A GAF betwee
51 and 60 reflects “[m]odate symptoms (e.g., depredsaood and mild insomnia) O
moderate difficulty in social, occupatidnaor school functioning (e.g., few friend
conflicts with peers or coworkers).” DSM-IV at 34.
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that even a minimal grease in mental demands or change in work environment \
cause Plaintiff to decompensate and get overwhelmed. (AR 777.)

Psychotherapy visits from June througgptember 2016 centered around Plaint

anxiety. SeeAR 1639, 1634, 987.) At all thregopointments, Plaintiff presented with

depressed mood and diminishiaterest or pleasured() In June, she also presented W

voulc

ff's

ith

difficulty concentrating, excassve worry, fatigue, guilt, poor judgement, racing thoughts,

and restlessness. (AR 1639.)Angust, she also presentedtlwexcessive worry, anxiod
and fearful thoughts, and was easily start[@dR 1634.) In September, she also repo
difficulty falling asleep, poor judgement, amdcing thoughts. (AR 987.) At all thrg
appointments, Plaintiff's mental status exaas normal in appearance, build, posture,
contact, activity, perception, hallucinations, datuns, cognitions, intelligence, insight, g
judgement, and she had logithbught process. (AR 1640635, 988.) Her attitude at ¢

three appointments was anxious, her mood wapressed anxiou$er affect was

constricted flat, and hehought content was precupied ruminative.ld.) Her speech wa
clear in June but pressured owegtuctive in August and SeptemiBdid.) Her GAF was
60 at each visit.l4.)

On November 2, 2016, Plaintiff complainetisevere and dailghronic pain. (AR

S
rted

A\)1”4

e
eye
nd

I

L

D

S

980.) Dr. Arsenault noted minirhprogress, that Plaintiffeanxiety and depressed mopod

“seem to be stable and not reducing,” anduised the importance of adherence to the
recommendations such as walking and taking time ddtyRlaintiff's mental status exa

was normal except for anxiousttitude, anxious irritablenood, constricted affeg

¢ “Pressured speech is commonly seen sygraptom of bipolar disorder. When you ha
pressured speech, you have an extreme toeslare your thoughts, ideas, or comme
[1]] I's often a part of experiencing a maeijgisode. The speech will come out rapidly,

rapy
M

\ve
nts.
and

it doesn’t stop at appropriate intervals. Wifficult to understand what’s being said during

pressured speech.” Pressured Speech Related to Bipolar Disor(
https://lwww.healthline.com/health/bipolar-diger/pressured-speech (July 28, 2020).
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pressured overproductive spbe tangential thought progg and preoccupied thoug
content. (AR 981.) Her GAF waassessed at 60. (AR 982.)

Dr. Arsenault completed another psychateview form on November 2, 2016 a
diagnosed major depressiveaider. (AR 348.) He checkéoxes indicating Plaintiff ha
appetite disturbance; sleep disturbance; mosiikhance; recurrent pe attacks; feeling
of guilt and worthlessness; blunt, flat, orppaopriate affect; decread energy; persiste

irrational fears; generalized persistent anxiegsy distractibility; and increased isolati

(Id.) Clinical findings included anxiety, p&, depressed mood, difficulties with

concentration and memory, problems sleepamgl eating, restlesss® distractibility,
chronic pain, and past trautitamemories. (AR 349.) Treagnt was cognitive-behavior
therapy with a fair prognosis, and it was etbtthat Plaintiff’'s psychiatric conditig
exacerbated her experiences of pdah) Or. Arsenault again indicated that Plaintiff wol
miss work more than three tem a month and would be d#sk more than 20% of tf
workday as a result of her anxiety, deprdswseod, and pain. (AR 390 owever, he agai
stated that he was unable to assess the demeRlaintiff’'s mental impairments affect

ability to perform various workelated activities. (AR 351.)

At an appointment on December 5, 20P&intiff reported that she had a coffe

triggered panic attack while driving at nigidR 976.) Her mental status exam was
same as the last appointment except fdepressed anxious moaahd logical though
process. (AR 977.) Dr. Arseuld noted good progress and &AF remainedat 60. (AR
976, 978.)

Plaintiff met with Psychiatrist Maria (CCourt, M.D., on Mark 3, 2017 to initiate

medication management. (AR610.) Her mental status &ax was completely norm
except for an anxious mood. (AR 1612.) Dr. Galiagnosed Plaintiff with panic disord
in addition to her previous diagnosis of mmate major depressive disorder, but Plain
refused the medication suggestedR(A612.) GAF was assessed at &d.)
Psychotherapy visits in April throughugust 2017 focused on Plaintiff's anxie

(AR 1605, 1600, 1594.) In April, she told Dr.9&nault that her SSI walenied, her fathe
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was ill, and her fathemtlaw died. (AR 1605.) In May, shreported that she had anott
panic attack after her disabyliappeal was denied. (AR 160)August, Plaintiff reporte
stress about possibly having to move out, fireances, and social security. (AR 159
Plaintiff's mental status exam at all three of the appointments revealed normal apps
posture, eye contact, activity, perception]ludwnations, thought content, delusiol
cognition, average, insight, and judgeme(AR 1606, 16011596.) Her attitude w3
anxious, her mood was depsed anxious, and her affestas constricted at g
appointments.I{l.) Her speech was clear in April bpitessured in May and Augusid.]
Her thought process was logical in April and May but tangential in AuddgtP{aintiff's
GAF remained at 60 at all threppointments. (AR 1607, 1602, 1597.)

Plaintiff reported constant anxiety at appointments on Octb®e2017 and Marc
18, 2018. In March, she reported a panic attalcle driving and persistent back pain,
which Dr. Arsenault ferred her to a chiropractor. (AR 1584.) Mental status exams a
appointments were normal except for ansgiattitude, depresseahxious mood, an
constricted affect. (AR 1590, 1584.) Plaintif@GAF remained at 60 at both appointme
(AR 1591, 1585.)

At a therapy appointment on May 18, 20Haintiff described incapacitatin
constant, chronic lower back pain at Ie9dut was “walking unassisted.” (AR 1576.) S
recognized that her pain increased as her#ynxicreased and asked to see a psychizg
(Id.) Plaintiff's mental status exam indicattdtht she had an arous attitude, depresst
anxious mood, constricted flat affect, ggared speech, tangential thought process
preoccupied thought content. (AR 15789r GAF was assessati60. (AR 1579.)

Plaintiff met with psychiatrist Edward Makas, M.D., on Jun25, 2018 to initiate

medication management to traatxiety and depression in the context of chronic pain.
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(AR

1569.) Plaintiff walked in a “tentative, stoopgaljsture, reported pain and regular cryi
and stated that her inability to work and ey bills contributed to her panic attacks §

depression.I{.) Plaintiff had never been psychiatlly hospitalized, attempted suicig

or seen a psychiatristd() She denied despondency, intenthéwm herself or others, intent

10
19-CV-1477-WVG

ng,
And

e,




© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R B R B
0w ~N O U0 N~ W NP O © 0N O 0 W N R O

Case 3:19-cv-01477-WVG Document 19 Filed 07/28/20 PagelD.2575 Page 11 of 45

to commit suicide, lability, atation, and aggressiond() Dr. Navakas noted that Plaint
appeared alert and oriented, had intact ngniaad preserved cogion, had no mania g
hypomania, and had no evidence of psychosisppéared to “be in pain and must st;
every few minutes to relieve it."ld.) Plaintiffs mental status exam was normal
appearance, build, posture,eegontact, activity, perceptiothought content, cognitiof
intelligence, insight, and judgement, witbaperative attitude, depssed anxious moo
full affect, clear speech, logical thought preggeand denial of hallucinations and delusic
(AR 1572.) Dr. Navakas diagnosed moderate depressive eisand panic disorder ar
assessed GAF at 60d() He refilled Plaintiff's Citalopam prescription and reduced |
Lorazepam prescription. (AR 1573.)

Plaintiff reported anxiety, pac, and irritability at hefast appointment with Dr.

Arsenault on July 30, 2018. (AR 1563-64.) Hemmaé status exam was normal except
anxious attitude, depressedadl, constricted affect, pssured overproductive spee
tangential thought processnd preoccupied thougtontent. (AR 1565.) Her GA
remained at 60. (AR 1565-66.)

Dr. Arsenault completed additional psychiatric revieform on July 30, 2018 an
diagnosed recurrent, moderateajor depressive disorder and panic disorder wit
agoraphobia. (AR 1543.) He stated that ichh findings showed that Plaintiff wa
depressed, had poor eating atekping habits, problems with concentration, poor outl
anxiety, restlessnesgritability, and fatigue. Id.) Treatment was cognitive behavio
therapy with a guarded prognosikl.] Dr. Arsenault stated th&ie was unable to asse
the degree to which Plaintiff's mental impaents affected her ability to perform varig

work-related activities, how often Plaintiffsnpairments would cause absences f

for
ch,

d
nout
1S
Dok,
ral
2SS
us

[om

work, and how often Plaintiff auld be off task in the workate due to her mental hea]th

symptoms. (AR 1544-46.) He opined that Piifiis psychiatric condion exacerbated he

experiences of pain and noted that Plaihigid “made progress maging depressed mogd
anxiety, [and] panic.” (AR 1547.)

11
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Plaintiff saw Dr. Navakas again on Aug@4t 2018 complaining of frequent cryin
“anxiety [that] is constantlyith her and intermittently svlls into panic,” and frustratio
that she “can’t earn a living the way [sliskd to.” (AR 1549.) She reported hearing vo
of her dead sister for the last two montimdy and Dr. Navakas explained that he wdg
have to treat that “potentially serious symptonhd.)(Dr. Navakas noted that Plaintiff
reluctance to use potentiallydidtive medication “complicatdser recovery a bit” and th;
her “cognitive processes are slowly becominftuanced by her depressive feelings §
the psychosis that may be being inducettl’) (Her activities of didy living were good,
her appetite was fair, hememory was intact, and her slegas delayedrad broken becaus
she refused sleep medicatiolal.) Plaintiff's mental status examvealed full affect, cleg
speech, logical thought process, normal pdreepnormal cognition, average intelligen
normal insight, normal judgement, depressed, anxious, and irritable mood, def
thought content, occasionahd intermittent hallucinatiorgnd no delusions. (AR 1557
Dr. Navakas diagnosed Plaintiff with moderadepressive disorder, panic disorg
insomnia due to mental disorder, and undptipsychosis and assessed GAF at 55.
1552.) He refilled her previous medicatioasd added Abilify, an antipsychotic, f
“emergent psychosis.” (AR 1553.)

There are records of Plaintiff's degzsion screenings from 2013 until 2018. (
2283-85.) Consistent with the protectiverfdi date, mental healtjuestionnaires on Ma
17, 2016; August 8, 2016; Septber 21, 2016; November 2, 2016; December 5, 2

March 10, 2017; and April 12017 reveal mild depressiofAR 2284-85.) Questionnaire

on May 24, 2017; August 25, 2017; and Octdig 2017 show moddamdepression. (Af
2285.) A depression screening orbReary 12, 2018 was positived()
2. Physical Health Summary
a. Sweetwater Medical & Cardiovasular Institute, Cardiology of
Southern California
Plaintiff met with Dr. Benjamin Camacho &tveetwater Medid& Cardiovasculal
Institute on April 28, 2016 to address hecurrring chest pain. (AR 432-33.) He diagno
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obesity, sciatica, nonrheumatic valve insu#fiicies, unspecified cardiac arrhythm

atherosclerotic heart disease of native coromatgry with unspecified angina pectofi

mixed hyperlipidemia, chest paiand low back pain. (AR 435-36.)

Plaintiff met with Cardiologist Dr. Albe$harf at Cardiology of Southern Californi

on August 5, 2016. (AR 1097.) Hassessment included atypical angina, low cardiag
with a mildly abnormal EKGglaudication, edema due tori@se veins, annular lows
spinal tear, osteoarthritis, and allergi@skR 1099-1100.) He suggestadxiety reduction

dietary compliance, and medition compliance. (AR 1100.)

A lower venous extremity ultrasound datedgiist 8, 2016 showed that Plaintiff di

not have deep venous thrombosis but hactwad veins in both legs. (AR 1109.) A lov
extremity arterial ultrasound on the same daywged normal triphasic signals at all lev

of the bilateral lower extremities withoewvidence of significant stenosis. (AR 1110.)

Plaintiff saw Dr. Sharf on September216 with no new findings. (AR 1093-96

On September 21, 2016, Dr. Sharf added muahle prolapse to his previous diagnos
(AR 1091.) An echocardiogram report ted September 7, 2016 revealed n
abnormalities.$eeAR 1108). A Stress Echreport dated Septemb&0, 2016 revealed n
chest pain, no ECG changes, no arrhythrg@od workload, and good heart rate. (
1102.)

An echocardiogram report @&l June 12, 2017 was largely normal with trac

minimal findings only. $eeAR 1796, 1773.) On Septemb22, 2017, Dr. Sharf adde

mild mitral valve regurgitatiomnd gastritis to Plaintiff's previous diagnoses. (AR 17
On March 29, 2018, Dr. Shardided mild CMP to Plaintiff's previous diagnoses, for wh
she denied medication. (AR 1761-62.) Dra8hadded Sinus Paus@d SVT in Holter
varicose veins, scoliosis, generative disc disease, anadvéy back pain to Plaintiff’s
previous diagnoses on June 11, 2018. (AR 15%J)-The results of an echocardiogr
dated July 9, 2018 were largely normaath only mild and trace findingsSeeAR 1788,
1752-54.) Plaintiff's last visit with Dr. Sinieon August 16, 2018 revealed no new findin
(SeeAR 1750-52.)
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b. San Ysidro Health Center,Paradise Valley Hospital
Plaintiff often went to San Ysidro Medical Center to see her PPyiare Physician
Brian Snook, M.D., and visit Urgent Car&he went to the Emengey Room at Paradis
Valley Hospital eighteen timdsom May 2014 until December 2017.
At the start of the medical evidenceailiff's listed chronic problems includg
anxiety, depression, bilaterlmw back pain with sciaticaGERD, obesity, chronic pai
lumbago, and varicose veif&R 445, 1867.) Plaintiff went tbirgent Care or San Ysid
Health Center to address cold-like symp#oon nine separate occasions from May 2
to January 2018SeeAR 445-49, 1888-1892, 1808-12, 2420-24, 2414-19, 2409-13, !
25, 2314-21, 2309-13.)
On June 6, 2016, Plaintiff saw Dr. Snookathow up on her chronic back pain. (A
1897.) Dr. Snook refilled Plaintiff's Gapantin (pain control), Citalopral
(antidepressant), Baclofen (pain control), agtenol with Codeine (pain control), and |
assessment included chronic low back paih @ther chronic pains. (AR 1898, 1900.) K
physical exam was normal exatdor back tendernessS€eAR 1900.)
Plaintiff visited the Emergency Room dane 9, 2016 complaining of “mild, b
10/10” chest pain radiating to the leftosider. (AR 1280.) Upon exam, Plaintiff had

back tenderness, nornrainge of motion in the upper alwver extremities, tenderness

e
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016
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m

LLS)
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ut
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n

the left anterior shoulder region, non-tenttever extremities, normal neurological and

psychiatric findings with no hallucinationsormal thought pattesy and appropriat

" Plaintiff included the following statemeirt her motion for summary judgement, “C
Brian Snook, DO diagnosis; depressed modaH suicidal ideation (AR 2100).” (Doc. N¢
16 at 8.) First, this excerpt is from an office visit on October 14, 2013, which is befc
protective filing date of April 29, 2016 andetiefore not considered. Second, Plair
misunderstood this evidence. “Suicidal ilea@” is found under the negative colun
which means that Plaintiff did not exhilsticidal ideation. (AR 2100.) Furthermo
Plaintiff included another medical excerpt,r:lsnook treats her pain finding; sevel

level of moderate-sever’ (Doc. No. 16 at 8.) This excengtfrom an office visit on June

15, 2015, which is also before the protecfiliag date of April 29, 2016 and therefore n
in evidence. (AR 2448-52.)
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insight. (AR 1282). At a follow-up visit at Safsidro, Dr. Medina noted that Plaintiff hz
“frequent visits” to the emergency room and health center and diagnosed Plaint
generalized anxiety slorder (AR 1893, 1896.)

On July 21, 2016, Plaintiff saw Dr. Snook regarding a spider bite and had a
psychiatric exam. (AR 1882, 1886.) She sam laigain on July 26, 2016 to discuss
cardiologist’s suggested blood pressuralitetion and had a normal psychiatric exi
(AR 1876, 1880.) Plaintiff went to Urgent @aon October 1, 2016 to address her ston

pain and was advised to take her medication as directegeasdrgery for her hernia. (AR

893-94.)

Plaintiff visited Dr. Snook on October 25)16 to follow up on hemoderate-sever
worsening back pain. (AR 951.) Dr. Snook notlkdt Plaintiff “can’t work” due to he
condition. (d.) Her physical exam revealed milgnkle swelling, back tendernes
decreased range of motion secayda pain in the back, cautious walking, a limp, shou

tenderness, and righha left radiation during a straight leg raise test. (AR 955.) Dr. S

assessed lumbago withiatica and lumbar degenerative diisease and referred Plainti

to Radiology for an extremity study. (AR 957.)

A letter from Dr. Snook dad October 26, 2086tates that Plaintiff's x-rays af
MRIs from February 7, 2013 revealed sewidzgenerative disc disease at L5-S1 (AR 8
degenerative discopathy at4 with mild right foraminal stenosis (AR 882), and n
degenerative discopathy at L4-5 with a posterior central annular tear but with no he
or stenosis (AR 883). (AR 8783nother x-ray from that day revealed no acute disea
the right knee and no acute disease in the right foot. (AR 2169, 2168.) Dr. Snook
that despite pain managementereals to specialists, and phgal therapy, Plaintiff's pail
has become worse and afiedtther ability to perform daily activities and world.f In a

medical source statement from the same dateSBwok opined that Plaintiff could lift ¢

8 It appears that the ALJ mistakenly referrethis document and medical source stater
as created on June 7, 2016. (AR 31.)
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carry less than ten pounds, stand or walk leas two hours per day, and sit for only ¢
to two hours per day. (AR 879-8G-urthermore, he opined that Plaintiff could never cli
balance, stoop, kneel, crouctrawl, reach, or manipulatd AR 880). He stated th:
Plaintiff's use of a back suppdirace and cane is medicallycessary, and that Plaintiff
pain requires a change in position every fiwéen minutes. (AR 879-80.) In making the
assertions, Dr. Snook relied on the MRI and X-Ray findings ab8ee. iQ).

Plaintiff went to Urgent Care on Novemb2, 2016 for a fall which aggravated |
back and leg pain. (AR 994.) Uperamination, Plaintiff had nacle spasms in the spir
moderate pain with motion in the thoracic sgisevere pain with motion in the lumt
spine, and right hip tenderness. (AR 948.) An x-ray of the thoracolumbar sp
November 2, 2016 revealed minimal kosis with minimal multilevel spondylos
thoracic spine and moderategéeerative disc diseaseld&i-S1. (AR 1056.) An x-ray O
the right hip on the same day revealed nmgit or acute findings. (AR 1055.) An X-ri
of the left shoulder on the sameydavealed normal findings. (AR 1057.)

On November 3, 2016, Physical Therapisbert Mayo, P.Tcompleted a physica

therapy examination note and noted thatrRifihad decreased reingth and range ¢

motion in the bilateral shoulders and mid-bagdit disturbance,ral pain throughout the

shoulders and mid-back. (AR 1534.).

She saw Dr. Snook on November 29, 20d.€ollow up on her shoulder pain fro
the fall. (AR 938.) Her physical exam revealgune and shoulderriderness, decreas
range of motion secondary pain, and intact sensatiofAR 942.) Dr. Snook referre
Plaintiff to physical therapy. (AR 943.)

On December 2, 2016, Plaintiff went to Ung€are for ear problems and a heads
and was prescribed ear drops. (AR 930, 933, 934.)

An MRI of Plaintiff's lumbar spine frm Imaging Healthcare Specialists daj
December 7, 2016 showed multilevel spondylegitiout a focal disc herniation, spin
stenosis, or foraminal narrowing and sevesz diesiccation and loss in height at L5

with chronic degenerative endplate changesrarly but without root impingement. (A

16
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886.) There was trace disc desiccation witHmulge or herniation, no spinal stenosis

foraminal narrowing, and mild posterioadet arthropathy with ligamentum flavum

hypertrophy at L1-L2|.2-L.3, and L3-L4. [d.) At L4-L5, there wasnild disc desiccation

with trace bulging and central annular teamwiit spinal stenosis or foraminal narrowing,

and mild posterior facet arthropathid.j At L5-S1, there was sevedesc desiccation with

trace bulging and ridge of osteophytes withsignificant spinal stenosis or foraminal

narrowing. (d.)

Plaintiff saw Dr. Snook to address héoalder and lower back pain on December

26, 2016. (AR 924.) Plaintiff’'s physical andypkiatric exams were normal. (AR 928.) D
Snook diagnosed severe degatige disc disease at LSlSand referred Plaintiff tp
acupuncture. (AR 928-29.)

Plaintiff went to the Emergency Room &®cember 27, 2016 to address her ch

r.

est

pain. (AR 1255.) Her physical and neurologieahm was completely normal with normal

range of motion in the upper and lower ertities, non-tendernesstime upper and lower
extremities, no tenderness in the back, angnaborientation, gaitmotor, and sensory
functions. (AR 1257.) Plaintiff went to Urge@are on January 12, 20tb/address diarrhea

and vomiting and was diagnosed with acgéstroenteritis. (AR 920, 923.) She saw Dr.

Snook on January 16, 2017 for her headachegh were likely caused by dehydration

from her recent food poisoning. (AR 914, 918.)

On January 17, 2017, Plaintiff saw Dr. Snaokollow up on her left shoulder pain.

(AR 907.) Upon examination, Plaintiff had pauith left shoulder rotation and “no gros

deformity noted.” (AR 911.) Dr. Snook assassmspecified shoulder pain and referred
her to physical therapy. (AR 911-12.) Ple#ffirmet with Dr. Snook on January 24, 2017 to

address her moderate tarmittent back pain that radiated to her thighs. (AR 900.)
Snook diagnosed lumbago and suggested yoga. (AR 905.)

Dr.

Plaintiff went to Urgent Care on Felary 15, 2017 for earaches and headaches| (AR

986.) The doctor noted that Plaintiff hadreofmal neurological exam” and her headaghes

were relieved with paimedication. (AR 899.)

17
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On March 25, 2017, Plaintiff went toeHEmergency Room complaining of m
abdominal pain. (AR 1232.) Upon examinati&intiff had a normal inspection of tl
back, upper, and lower extremities with nofmange of motion, nonal capillary refill,
and no edema. (AR 1234.) Aaray dated Marle 23, 2017 revealed hdpasteatosis. (AR
2149.) Plaintiff followed up on this ER visihd her moderate-seveback pain with Dr

Snook on March 30, 2017AR 1801.) Her physical exam realed decreasédmbar range

of motion secondary to pain and a herrfraR 1805.) Dr. Snook referred Plaintiff for
back-support brace or belt. (AR 1806.)

Plaintiff went to Urgent Care on May 12017 for an earache from an infected tof
(AR 1797.) She went to Urgent Care on May2@®l 7 for left leg and abdominal pain. (4
2437.) A physical exam revealed mild swellimglanoderate pain witmotion of the left
knee. (AR 2440.) An x-ray of the leftrfeir showed no significant abnormalities. (4
2147))

On June 4, 2017, Plaintiff went to the Emency Room for mild chest discomfqg
(AR 1205.) Plaintiff had a normal inspectiontioé back, upper, andu@r extremities witk
no back tenderness, normal range of owtin the upper and lower extremities, n
tenderness in the upper and lower extremities, normal capillary refill of the upp
normal extremities, no edema of the upperlamer extremities, and pulse/motor/sens
assessment intact. (AR 1207.)

Plaintiff saw Dr. Snook for joint pain that aggravated by climbing stairs on Jy
5, 2017. (AR 2431.) Upon examination, Plainkiefid mild tenderness in the knees ang
intact range of motion. (AR 2435.) Plaffitwvent to Urgent Care on June 21, 2017
severe right foot pain. (AR 2425.) Her physieahm revealed swetlg and moderate pa
with motion in the right foot. (AR 2428.) Anpay did not show any apparent fractures
swelling but did show a heel spur. (AR 2429, 2146.)

On July 17, 2017, Plaintiff saw Dr.n8ok to address her back pain. Dr. Sn
assessed lumbago with sciatica and referred her for additional stigke®AR 2402,
2407.) Plaintiff went to the Emergency RoomAugust 2, 2017 for chest pain. (AR 117

18
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Upon examination, Plaintiff had no back tendkss, no tendernesx) edema, and normal

range of motion in the upper and lower extiteas. (AR 1180.) Plaintiff returned to th
Emergency Room on August 26, 2017 for egigic pain. (AR 1149.) Her physical exa
revealed good capillary refill in the upper extrees, no edema, clubbing, or cyanosig
the lower extremities, no cervical, thoracic lumbar midline bony tenderness, and gt
range of motion and no tendesseof the back. (AR 1150.) ECGstimg, a cardiac monito
a chest x-ray, labs, and a urinalysigeaed no abnormal findings. (AR 1150-51.)
Plaintiff met with Dr. Snook on August 28017 to address her back and knee [
(AR 2395.) Dr. Snook diagnosed scoliosisjered a back support brace, knee sup
brace, referred her to physical therapy, agfilled her pain medication. (AR 2400-01.) (
September 14, 2017, Plaintiff went to Urgente&Ciar her moderate-seke, persistent bac
pain. (AR 2388.) Upon examination, Plafhthad normal capillary refill and intas
sensation in the lumbar spine; no bony tendss, full range ofmotion but with pain
normal capillary refill, and istct sensation in the right side and right knee; normal
cervical spine, thoracic spine, hip, leflsj and left knee; and no edemas. (AR 2392.)
doctor diagnosed low back pain and radicydain of the right lower extremity ar
prescribed a pain-relieving geb€eAR 2389, 2393.)
On September 20, 2017, Plaintiff wentlogent Care for chesshoulder, and e4
pain. (AR 2382.) Her physical exam revealed tenegs in the left shoulder and left r
and moderate pain with rtion in the shoulder. (AR 2385.) The doctor diagnag
Costochondritis and unspecified left shoulpan. (AR 2386.) A rib and chest x-ray da
September 20, 2017 revealed normal findigdeRk 2143.) A left shoulder x-ray on tf
same day revealed normal findings. (AR 2)4aintiff saw a nurse at San Ysidro
October 31, 2017 for diarrhe@nd ear pain. (AR 2374.) ddn examination, “visue
overview of all four extremities [was] normalPlaintiff's gait, cervical spine, thorac
spine, lumbar spine, shoulde elbows, hands, hips, ribselvis, knees, and feet we
normal. (AR 2380.) On November 13, 2017, Plaintiff went to Urgent Care for abdg
pain. (AR 2367.) Plaintiff denied back, neckdgoint pain and her physical exam reveg
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normal extremities, normal feet, and no ede(R 2370, 2371.) An abdomen and cf
x-ray dated November 13, 201 %ealed normal findings. (AR 2142.)

Plaintiff went to San Ysidro on Novemb&s, 2017 to addresser abdominal pain.

(AR 2360.) The doctor noted that Plaintiff wasxious, talk[ed] a lot, but friendly.” (AR

2364.) On November 18, 2017, Plaintiff wentldogent Care for helback pain post-fall,

(AR 2353.) Upon examination, &htiff had mild right kned¢enderness; no effusion; 1
warmth or redness; she was able to flex,m@ktand hold her leg i#n outstretched positig
on her own without problem; had no locking; Halll strength; intact sensation; and int;
reflexes. (AR 2357.) She had bilateral lutanlbenderness, no boapnormalities, norme
gait, and normal findings in the spine, shousdetbows, hands, hips, ribs, pelvis, left kn
and feet. Id.) The doctor diagnosed acute right knee pain and low back pain with s
and noted that Plaintiff refused x-Rays. (AR 2357-85.)

Plaintiff saw Dr. Snook on November 22017 to follow up on her moderal
intermittent back pain. (AR 2345.) Her physi@dam revealed mild tenderness in
lumbar and thoracic paraspinal muscled aas otherwise normal. (AR 2351.) She cz:
back on December 1, 2017 to discuss theltesf her esophagram, which showed s¢
tertiary esophageal contractions. (AR 2339, 2343.)

On December 6, 2017, Plaintiff wenttttee Emergency Room for abdominal pa
(AR 1113.) Upon examination, Plaintiffappeared in no distress” and had
costovertebral angle tenderness in tlaekh no clubbing, no cyanosis, no edema,
“move[d] all extremities freely and ambudfd] [without] assistance.” (AR 1114.) S
followed up at Syn Ysidro on Decembe2817. (AR 2332.) The doctor diagnosed GE|
and suggested she contirher medication. (AR 2337.)

Plaintiff went to Urgent Care on Decennldg}, 2017 to address her ear pain. (
2326.) Her physical and psychiatric exam waspletely normal. (AR 2329-30.) She wg¢
to San Ysidro on February 1, 2018adress her medicah reactions. (AR 2301.)

On February 12, 2018, Plaintiff salar. Snook to follow up on her modera
fluctuating, intermittent back pain andplession. (AR 2292.) Dr. Snook assessed GA

20
19-CV-1477-WVG

jest

AJ

n

ACt

!
ee,

ciatic

e,
the
me

me

)

n.
no

and

RD

fe,
F at




© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R B R B
0w ~N O U0 N~ W NP O © 0N O 0 W N R O

Case 3:19-cv-01477-WVG Document 19 Filed 07/28/20 PagelD.2585 Page 21 of 45

60, diagnosed depression, and prescridesdaril for anxiety. (AR 2292, 2294, 229¢
Upon examination, Plaintiff had mild terrdess of the knees, normal orientation
memory, and appropriataood and affect. (AR 2298.)

Plaintiff saw Dr. Snook on February 2018 to address her headaches. (AR 22

Dr. Snook noted that Plaintiff “asks madgtailed questions” and “anxious” but her

neurological and psychiatric amn was completely normalS¢eAR 2289.)

Plaintiff went to Urgent Care on Maré) 2018 due to her regefall and knee an
back pain. (AR 2278.) A physical exam revedkenderness over thewer lumbar region
intact sensation, mild swelling in the ridlitee, no effusions or ecchymosis, full stren
and knee tenderness. (AR 2281.) Plaintiff was able to “bear weight, flex, and extend
and had no edemadd() The doctor diagnosed lumbar back and knee pain, ordered
ray of the lower back, and noted a likely massprain. (AR 2281.) An x-ray of the lumb
spine dated March 8, 2018 revedlmild scoliosis, degendinze changes at L5-S1, af
moderately severe denerative disc disease at L5-8ith disc space narrowing at

endplate sclerosis but no significant subluxation. (AR 2140.)

On March 19, 2018, Plaintiff went to B&/sidro to follow up on her chest pdin.

)

and

83.)

gth,
knee

an X

—

(AR 2270.) Tests for chest paindishortness of breath in the ER were normal, but Plajintiff

had “so many” concerns, insisted that “sammgg” is causing her issues, asked for “blg
tests that can detectancer,” refused to have acommended colonoscopy, and
concerned about losing weight even thowglte lost no weight and is conside
overweight. (AR 2270.) Upon examination, Plaintibd a small bruise on the left leg |
a normal gait, cervical spine, thoracic spinejthar spine, shoulders, elbows, hands, I
ribs, pelvis, knees, and feet. (AR 2275.)

%It appears that Plaintiff went to the Ergency Room on Marchb, 2018 but there is
record of this visit inthe Administrative Record.
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Plaintiff saw Dr. Snook on April 17, 2018 follow up on her mderate back pain.

(AR 2263.) Dr. Snook diagnosed low backrpand obesity and recommended a hea
diet and exercise. (AR 2268.)
On May 22, 2018, Plaintiff went to Urge@are to address her back, shoulder,

knee pain. (AR 2256.) Her physiaatam showed a muscle spaand moderate pain wi

—J

lthy

and
h

motion in the cervical spine; a muscle spasmd severe pain with motion in the thoracic

spine; a muscle spasm and gevpain with motion in théumbar spine; left shoulde

tenderness and moderaign with motion; right shouldeéenderness and a mildly redugd
range of motion; left hip tendaess; right hip tendernessitlkenee tenderness and moder

pain with motion; right knee swelling and moderaain with motion; left foot pain ar

moderate pain with motion; and right fooippand moderate paimith motion. The doctor

diagnosed cervicalgia (neck pain), bilateradracic back pain, low back pain potentia

14

;
ed

ate
d

ly

associated with radiculopathy, muscle spasf the back, tendinitis of shoulder, and

obesity. (AR 2261.) Plaintiff was told to comtie medication as directed and use icg
pain. (d.)
Plaintiff saw Dr. Snook on June 29, 20d&ollow up on her back pain. (AR 225(

Upon examination, Plaintiff had gait disturtz® and decreased luarbrange of motiof

secondary to pain. (AR 2254.) Dr. Snook diagnosed lumbagosasisttica and chronic

pains. (AR 2255.)

A letter from Dr. Snook dated June 29, 2018 stated that Plaintiff's 2016
revealed multilevel spondylosisevere disc desiccation and loss at height at L5-SI
chronic degenerative endplateaciges anteriorly but withoaerve root impingement. (A
1541.) These findings are reflected in an MRP&intiff's lumbar spine dated Decemt
7, 2016. (AR 886.) Dr. Snook opined that Pliiis pain had becom&orse and affecte
her ability to perform daily activities and workd() In a medical source statement fr(
the same date, Dr. Snook opingndit due to Plaintiff's chronic lumbar back pain w
radiculopathy, severe lumbdegenerative disc disease, dnldteral knee and joint pai

Plaintiff could lift or carry Iss than ten pounds, stand odkudass than two hours, sit le
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than one hour at a time, and neededlter@ate standing andttsng multiple times per

hour. (AR 1537-38.) He noted that he relmd MRI findings and clinical symptoms
making these assertions. (AR 1537-38.) Dr. Sretaked that Plaintiff used a medical
necessary cane. (AR 1538.) Dr. Snook opined Rtaintiff could never climb, balanc
kneel, crouch, crawl, or reach; that she wlonliss work more than three times a moi
and that she would be off task moreanh20% of the workday. (AR 1539-40.) T
impairments or symptoms that would caubese absences were low back pain,
disturbance, doctors’ visitsnd narcotic pain medicationld() He noted that Plaintiff’s
prognosis was fair, and her pain ardbulation were worsening. (AR 1540.)

Plaintiff's final visit with Dr. Snook wasn August 9, 2018 to address her knee ¢
(AR 2243.) Her physical exam revealed vasieo/eins and decreasé&umbar range o
motion secondary to pain. (AR 2247.) Dr. Skis@assessment included knee pain, chrg
pain, low back pain, lumbar degenerative dissease, varicose veins with pain, :
obesity. (AR 2248.) In a letter dated August2®18, Dr. Snook stated that there \
documented imaging showing Ri#ff's severe degeerative disc disease and desicca
which was the cause of the lumbar pthiat radiated to her legs. (AR 1548.)
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Finally, a letter from Dr. Snook dated Febry 28, 2019 stated that Plaintiff had

progressively worsening lumbar back paing@eerative disc diseasand severe lumbzg
disc desiccation which affected her abilibyperform daily activities and work. (AR 46.
3. Non-Treating Physician Evidence
a. Brady Dalton, PsyD. (Reviewing Doctor)
On August 3, 2016, after reviewing the eviderof record at thaitial level, state

agency reviewer, Brady DaltorRsy.D., found that Plaintiff had mild restrictions

activities of daily living, mild difficultiesin maintaining social functioning, mild

difficulties in maintaining concentratiorpersistence, or pace, and no episode!

decompensation. (AR 121.) Thiector opined that althoughedte was evidence of mi

depression and anxiety, teewere no hospitalizations and objective medical eviden¢
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indicating more than mild limitations. (AR 122.) Thus, he suggested that a non-
psychology rating waappropriate.ld.)

b. Thomas Sabourin, M.D. Orthgedic Surgeon (Examining Doctor)

On August 25, 2016, Plaintiff underwent arthopedic consultative examination

the request of the Disability Determination SeeMDDS) in response to her complaintg

low back, mid back, upper back, shouldebos¥, wrist, and knee pain stemming fron

Sseve

at
b Of

N a

motor vehicle accident in 2010. (AR 867Mhomas J. Sabourin, M.D., observed that

Plaintiff walked very slowly, refused to pen the examination tadlwas “uncooperative

complained of pain throughotdnge of motion in the cervicapine, had tenderness in {

cervical spine, had no spasms in the cendpaie, refused to dog back range of motion

movements but bent down sixty seventy degrees wheitting, had tenderness in tt

lumbar spine, and had no spasms, swellinggaamth in the lumbaspine. (AR 869, 871

She would not perform the supine straiglg taise test and sitting straight leg raisj

caused back painld) Her range of motion was normaltime elbows, wrists, and ankles.

(AR 870.) She complained of tendernessotighout the entire upper extremities,
examination caused back paindashe complained of backipavith knee range of motio

but there was no gross instability, warmth, kiwg, deformity, effusion, or crepitus. (A

870.) Her neurological exam realed intact sensation, nanls, spasticity, or rigidity.

(AR 870-71.) An MRI of the lumbar spnperformed on May 13, 2013 reveale(
desiccated disk without loss of disk spack4b, a small dorsal centrannular tear at L5
S1, endplate changes, a disk bulge in thrarfina, and foraminal stenosis with norr
central canal and mild fadrthrosis. (AR 871.) Dr. Sabourin’s impression was I
degenerative disk disease ayeheralized pain syndroméd( Dr. Sabourin opined thg
although Plaintiff refused to attempt significanhge of motion tests, he could find “

true neurological disorder,” he did not thisthke had any true radicpathy, and he thougl

that Plaintiff's complaints were in “sevedesproportion to the determinable conditiop.

(Id.) Dr. Sabourin assessed that Plaintiff hachedack problems but could lift or cat

fifty pounds occasionally and twenty-five pourfdsquently, standrad walk six hours o

24
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an eight-hour workday and sit for six hoursaafeight-hour workday, climb, stoop, kneg
and crouch frequently, and did naead a cane to ambulate. (AR 871-72.)
C. L. Tanaka, M.D. (Reviewing Doctor)

On September 1, 2016, after reviewing &wdence of record at the initial levs
state agency physician L. daka, M.D., found that Plaiiff's symptoms were ng
consistent with the objective medical eviderand accordingly felt Plaintiff was capa
of a range of mediuraxertional capacity SeeAR 123-24.)

d. S. Brodsky, D.O.(Reviewing Doctor)

On February 22, 2017, after reviewing thédewce of record ahe reconsideration

level, state agency physician S. Brodsky, Df@und that Plaintiff was capable of a lig
exertional capacity.SeeAR 141-42.) The doctor gave littigeight to Plaintiff's treating

physicians because their opiniamsre based on subjectivgets of symptoms. (AR 143.

e. Celine Payne-Gair, PID. (Reviewing Doctor)
On March 13, 2017, after reewing the evidence of remb at the reconsideratig
level, state agency reviewéleline Payne-Gair, Ph.D.odnd that Plaintiff had milg
limitations in understanding, remembering, applying information; interacting wit
others; concentrating, persistence, or namng pace; and adapy or managing onese
(AR 139.) The doctor noted that while Plaifhteported hearing voices in a function rep
dated April 22, 2016 and the evidence indicatase depression and anxiety, there wa|
evidence of any psychosis, Plaintiff retabb@sic skills, and Plaintiff accordingly has nq
severe mental limitationsld()
4, Non-Medical Reports and Testimony
a. Third-Party Function Report by Priscilla Sandoval
Priscilla Sandoval is Plaintiff's daughtendacaretaker with Qunty of San Dieg¢
In-Home Supportive Services. (AR 850.) Shdicated that Plaintiff cannot stand and
for too long, is always in pain, does notdiko be left alone, and sleeps a lot dug
depression and anxiety. (AR 335.) Priscilla Sandoval stated that Plaintiff lives alor]

her son, can handle money, can follow dits, gets along well with authority figure

25
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and handles change in routwell. (AR 335-41.) However, statated that Plaintiff canng
get dressed, bathe, shave, use the toneher own, cook, dohores, do housework, ¢
yardwork, shop, and “hardlygoes outside. (AR 336-41.)
b. Plaintiff's Questionnaires and Reports
In a pain questionnaire dated April 19, 2016 Plaintiff asddtiat her chronic bac
knee, shoulder, and leg paiestmed from an accident in 2010. (AR 266.) She statec

the pain occurs daily, lastll day, and is exacerbated bytisig, standing, and walking.

(Id.) She noted that she takes Gabapentin,nbjlevith Codeine, md Tramadol for pait
and the medication causes dizziness and slespifAR 266-67.) Plaintiff stated that |
daughter grocery shops for her, drivies around, and cooksr her. (AR 268.)

In a function report dated April 22, 2016 il asserted that she has chronic ps
depression, crying spells, problems sleepingiety, poor memory and concentration,
hears voices. (AR 270.) She stated that her daubbtps her get dressed and use the t(
bathes her, brushes her hainaves her, gives her medicimeoks for herand shops fo
her. (AR 271-72.) She mentioned that she/ dehves the house for doctors appointmg
cannot leave the house alone, and drives only when she needs to. (AR 273.) H
Plaintiff can pay bills, count cinge, and handle a savings accoudt) She stated she h
no hobbies or social activities and has peais getting along with others. (AR 274-7
As to her abilities, she stated that her jptgispain causes many limitations, she can (

pay attention for ten minutes,esboes not follow written instructions well, and she forg

spoken instructions. (AR 275.) She believes #hat gets along “OKWith authority, does

not handle stress well, and changes in routinald upset her. (AR 276.) She stated f
she uses a cane anack brace. (AR 276.)

A function report dated Oaber 19, 2016 was largely the same, except that PIg
added that she can usecheckbook, she is okay @&bllowing written and spoke

instructions, and she is okayhatndling changes in routinéS¢eAR 295-302.)
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C. Plaintiff's Testimony

Plaintiff testified at the ALJ hearing @eptember 12, 2018 thstte had an annuls
tear in her spine which causes difficulty iargding, sitting, or walkg too long. (AR 76.
She testified that she had arthritis in botleé® and chronic pain. FA77.) She stated th
she used a prescribed cane bseawer knee pops and “hurts # lwhen walking. (AR 76.)
Plaintiff also stated that she had chronimpan her shoulders. (A 81.) Because of th
chronic pain, she could not move her shoulders or lift them to put her clothes on. (4
She reported that she “can’t do anythingtéese she was “always in pain” and “ce
move” (AR 80-81.) Plaintiff testified that slo®uld lift up to fivepounds, stand for fiv
minutes, and walk a block. (AR 80.)

As to mental impairments, Plaintiff testified that she saeflefrom depression ar
anxiety, which led to problems waking up, gieg, and eating. (AR 7BPlaintiff testified
that she “can’t do anything” and stayed irdk@elot due to her depression. (AR 79.) |
reported that her daughter provided significanlydaipport and did “eerything” for her.

(AR 79.) Plaintiff’'s daughter got Plaintiff out ahd into bed, dresddier, cooked, cleane

the house, took her to the bathne, and washed her. (AR 79, BRlaintiff stated that sh
had no friends, no social life, and only Ieéir house to go to doctors’ appointments. (
80.) She stated that she had difficultiesaanrirating and could not think a lot but ha
“pretty good” memory. (AR 81-82.)
C. ALJ's Findings

At step one of the sequential evaloatiprocess describeabove, the ALJ foun
Plaintiff did not engage in substantialimfal activity since April 29, 2016, the S
application date. (AR 25.) At step two, tA&J found Plaintiff had the following seve

impairments: mild degenerative changes eflthmbar spine, degenerative changes of

At

S

AR 81

IN’t

d

She

e

AR
d a

knees, and obesityld() At step three, the ALJ founthat Plaintiff did not have al?
0

impairment or combination of impairments timaet or medically equed the severity
one of the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1. (AR
assessing RFC prior to step four, the ALdrid Plaintiff had the RFC to perform lig
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work as defined in 20 C.F.B.416.967(b). (AR 26.) Plaintiffould lift and/or carry twentj
pounds occasionally and ten poutfigdjuently, “sit for hoursin an eight-hour workday
stand and/or walk for six houns an eight-hour workdayld.) Plaintiff should never clim|
ropes, ladders, and scaffold$d.] Plaintiff can occasionally climb stairs and ram
balance, stoop, kneel, crouch, and crawR (26-27.) Plaintiff should avoid concentrat
exposure to extreme cold, vibration, uofgcted heights, and moving and dangel
machinery. (AR 27.) At stefour, the ALJ found Plaintiff had no past relevant work. (|
32.) At step five, the ALJ found Plaintiff couldnberm other work that exists in significal
numbers in the national economy. (AR 32.)
lll. S TANDARD OF REVIEW

A district court will not disturb the Comssioner’s decision unless it is based
legal error or not suppodéyy substantial evidenc8molen v. ChateB0 F.3d 1273, 127
(9th Cir. 1996) (citation omittedf.Substantial evidence meam®re than a scintilla, bt
less than a preponderandd. Substantial evidence is idence that a reasonable mi
would consider adequat® support a conclusiond. “The ALJ is responsible fg
determining credibility, resolving confie in medical tesmony, and resolving
ambiguities.”Andrews v. Shalalé3 F.3d 1035, 1039th Cir. 1995) (citation omitted).
the evidence is subjetd more than one rational integpation, the ALJ’s conclusion mu
be upheldBurch v. Barnhart400 F.3d 676, 679 (9th Cir. 2005).

V. DiIscussION

First, Plaintiff challenges the ALJ’s unarable decision on the grounds that
ALJ failed to adequately address Plaintiffteental limitations as required by 20 C.F
8§ 404.1520(A). Second, Plaintiff challengde ALJ’s decision on the grounds that
ALJ improperly discounted her statementstasher pain. TheCourt addresses ea

assignment of error in turn.

10 Smolen v. Chatei80 F.3d 1273 (9th Cir. 1996) has been superseded on other g
by 20 C.F.R. 88 416.929, 404.1529(c)(3).
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A. The ALJ Properly AddressedPlaintiff's Mental Limitations.
Plaintiff contends the ALJ failed to propeiaddress her mental limitations. Fir
Plaintiff alleges that the ALJ did not providafficient reasons for according the opinig

of Plaintiff's treating physicians little weight. Second, Plaintiff argues that the ALJ {

to provide documentation of the “special tecjua” used to evaluateental impairments.

Defendant contends that the ALJ articulaapgropriate reasons for discounting Plainti

treating physicians and providladlocumentation of the “spetitechnique.” The Cour

agrees with Defendant fordglreasons set forth below.
1. The ALJ Properly Attributed Plainti ff's Treating Psychiatrist’'s and
Psychologist’s Opinions Little Weight.
a. ApplicableLaw & Standard of Review
The Ninth Circuit distinguishes three types of physicians: “(1) those who tre

claimant (treating physicians); (2) thosého examine but do ndtreat the claiman

(examining physicians); and (3) those who reitxamine nor tredhe claimant (nont

examining physicians)."Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 201
(quotingLester v. Chater81 F.3d 821, 830 (9th Cir. 1995)h determining how muc
weight to afford any medicaipinion, the ALJ may consider the length of the treatrn

relationship, the frequency of examinationBe nature and extent of the treatm

relationship, the supportability of the pigian’s opinion with mdical evidence, the

consistency of the physician’s opinion with tieeord as a whole, the specialization of
medical source opinion, and other factors raised by the pa$es.20 C.F.R.
§ 404.1527(c)(2)-(6).

St,
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If a treating physician’s opinion is contratid by another doctor’s opinion, an ALJ

may reject or assign it little weight only by prdig “specific and legitimate reasons t

are supported by substantial evidenc8drrison 759 F.3d at 1012 (quotinByan V.

Comm’r of Soc. Sec528 F.3d 1194, 1198 (9th Cir. 20R8)n ALJ can meet this burde

by “setting out a detailed and thorough sumynef the facts and conflicting clinic:

evidence, stating [his] interpréian thereof, and making findingsTommasetti v. Astruig
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533 F.3d 1035, 1041 (9th Cir. 2008) (quotiMggallanes v. Bower881 F.2d 747, 75
(9th Cir. 1989)). The ALJ must do more thaiifer his conclusiondge must explain wh
his own interpretations, rathdran the doctors’, are correéimbrey v. Bower849 F.2d
418, 421-22 (9th Cir. 1988). An ALJ errs whiea rejects a medical opinion or assign
little weight while doing nothing more tharghoring it, asserting withut explanation ths
another medical opinion is mopersuasive, or criticizing it. . [without a] substantiv
basis for his conclusionGarrison 759 F.3d at 1012-13.

When evaluating conflicting medical opams, an ALJ may disregard medi
opinions that are “brief, conclusory, andadequately supported by clinical finding
Britton v. Colvin 787 F.3d 1011, 1012 (9thrCR015) (citation omitted).

b.  Analysis
As a threshold matter, Plaintiff arguestlireatment notes support Dr. Arsenau

evaluation that Plaintiff “is unable to sustamrk due to her mental iliness.” (Doc. No.

‘Q

S it

cal

U)

It's
16

at 16.) However, there is nothing in the recafdch indicates that this is Dr. Arsenault’s

opinion regarding Plaintiff's work capabilitiek fact, Dr. Arsenaulstated in his mog
recent evaluation that he was “unable to asde®s”often Plaintiff would miss work or k
off task in the workplace due ter mental iliness. (AR 1544-46.)

Furthermore, Plaintiff's assertion thatrfemndition “became morsevere in 2018
Is also unsupported by the recofboc. No. 16 at 16.) In facDr. Arsenault noted in Ju
2018 that Plaintiff “has made progress manggiepressed mood, aa#, [and] panic.’
(AR 1547.) Notwithstanding these mischaeaizations, the Court will now addre
whether the ALJ provided significant reasonsdtiributing Plaintiff's treating physiciar
little weight.

I Treating Psychologist Darin Arsenault, Ph.D.

On one end of the spectrum, state ageesyewers B. Dalton, Psy.D. and Celi
Payne-Gair, Ph.D. concluded Plaintiff hadyomiild mental limitations. (AR 121-22, 139
On the other end, treating psychologist Brsenault diagnosed moderate depres

disorder. (AR 1543.) Although the contraopinion of a non-examining doctby itself
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does not constitute substantial evidence thdifigs rejection of a &ating physician, a
ALJ may reject the opinion ad treating physician baséa part on the testimony of
nonexamining advisoiSeelester 81 F.3d at 831. For example, the Ninth Circuit fo
that an ALJ properly rejected a treating phigsits opinion not only due to the preser
of contradictory opinions, but because itsnmsupported by rationale or treatment n
and offered no objecter medical evidencelonapetyan v. Halter242 F.3d 1144, 114
(9th Cir. 2001). Here, the ALJ provide@asons other than thmere existence d
contradictory non-examining opinions in discangtDr. Arsenault’s opinion. Plaintiff di
not address either of these reasonser motion for summary judgement.

First, the ALJ stated that Dr. Arsenaslpinion that Plaintiff would miss wol

more than three days each month and béasi more than 20% of the time was “tote

inconsistent with his own treatment notekere he described éhclaimant as having

moderate symptoms with GAF score of 60'* (AR 31-32.) Dr. Arsenault assigns

Plaintiff a GAF of 60 at every single apptment. (AR 405, 4121640, 1635, 988, 982

978, 1612, 1607, 1602, 1597, 1591, 1585, 1579, 1565.) A GAF between 61 and 70

mild symptoms and a GAF between 51 andd&ects moderate syrtgms or moderat

difficulty in social, occupational, or Bool functioning. DSM-IV 32-34 (4th ed., 1994).

Thus, a GAF score of 60 is not indicative ofee issues. Furthermore, as the ALJ i
pointed out, Plaintiff's “mental status exarnwere generally unremarkable aside fro
depressed and anxious mood.’ RR6.) There were sporadicstances of anxious attitud
depressed or anxious moodynstricted or flat affect, preoccupied thought cont
pressured speech, and preoccupied thought conkentB(it at every appointment wi
Dr. Arsenault, Plaintiff's mental status exavas normal in appeare®, build, posture, ey

contact, activity, perception, cognition, iliigence, insight, and judgement with

11 Although the ALJ stated here that Dr. Amaelt found Plaintiff had a “good” prognos
(AR 32), Dr. Arsenault actuallstated that Plaintiff has a “fair” prognosis. (AR 349.) T
reason for assigning Dr. Arsenault little weight is invalid.
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reported hallucinations or delusions. (AR 1640, 1635, 988, 9871,1%12, 1606, 160!
1596, 1590, 1584, 1578, 1565.)

“The more a medical source presenttevant evidence to support a medi

opinion,” the more weightthe ALJ will give that mdical opinion. 20 C.F.R.

8 404.1527(c)(3). Opinions that are unsupgoiby treatment notes may be rejecteee
Tonapetyan242 F.3d at 1149. Thus, because ofrRilifiis consistent GAF scores of €
and largely normal mental status exams, Deefault’s opinion was inconsistent with 1
treatment record. As such,ethALJ properly provided a specific and legitimate reg
supported by substantial evidencedgcounting Dr. Arsenault’s opinion.

Second, the additional reason that the ALJ provided for attributing Dr. Arsg
little weight was that Dr. Arsenault's assenents were internally inconsister8e€AR
31-32.) In psychiatric review forms @@ May 17, 2016 and November 2, 2016,
Arsenault stated that Plaintiff would miss tkanore than three ga each month and [
off task more than 20% of the time. (AR5, 350.) However, when asked these s
guestions again on July 30, 2018, Dr. Arsenstiglted that he was “unable to assess”
often Plaintiff's impairments would causesamces from work and how often Plain
would be off task in the w&place due to her mentagalth symptoms. (AR 1544-46
After more than two years of regular anelquent psychotherapipr. Arsenault’s opinior|
of Plaintiff's mental health showed uncertgirat worst and improvement at best. “T
more consistent a medical opinion is with theord as a whole,” ghamore weight the AL
must assign to it. 20 C.F.RR 404.1527(c)(4). Thus, becaushe ALJ identified thi
inconsistency in Dr. Arsenault’s opinions, &eiculated a specific and legitimate rea
supported by substantial evidence for discounting his opinion.

Finally, Dr. Arsenault’s opinions in 2016ahPlaintiff would miss work more the
three days each month and be off task nioae 20% of the workday are exactly the k
of “brief, conclusory, and inadequatelypported” medical opinions that the ALJ
permitted to disregar&eeBritton, 787 F.3d at 1012. Dr. Arsenault simply provided th

conclusions and failed to anewdetailed questions to suppthem. For example, D

32
19-CV-1477-WVG

cal

0
he

|ISON

bnaul

Dr.
e
ame
now
iff

)




© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R B R B
0w ~N O U0 N~ W NP O © 0N O 0 W N R O

Case 3:19-cv-01477-WVG Document 19 Filed 07/28/20 PagelD.2597 Page 33 of 45

Arsenault stated that the degrPlaintiff's mental impairments limit her ability to perfo

work-related activities was “unknowihd failed to answer quems regarding Plaintiff's

ability to understand, remember, and carry it instructions; pdorm detailed ang

complex instructions; relate and interagith co-workers andthe public; maintair

concentration, attention, p&tence, and pace; accept mstions from supervisors;

maintain regular attendanceadaperform work activities on eonsistent basis; perfor
work activities without special or additional smgsion. (AR 776, 351.) He also stated t
the degree of Plaintiff's functional limtians was “unknown” ad failed to answe
guestions about Plaintiff’s restriction in activities of daily living; diffites in maintaining
social functioning; difficulties in maintaing concentration, persistence, or pace,
repeated episodes of decompensation. (AR 776, 351.) Thus, b8radgsenault failec
to answer any of these detallguestions to support his aggar that Plaintiff would ofter
miss work and often be off task, this lackexplanation supports the ALJ’s rejection
his opinion. This is consistent with the staty “supportability” factor which states th
“[tIhe better an explanation a source provides for a medical opinion, the more weig
ALJ] will give that medical opiran.” 20 C.F.R. § 404.1527(c)(3).
. Treating Psychiatrist Edward Navakas, M.D.
Next, Plaintiff argues that the ALJ failedaddress Plaintiff's treating psychiatris

evaluation. Plaintiff stated that Dr. Edwakthvakas, M.D., diagnosed her with “sev

mental illness; as Sandoval hears voices asdshaidal thoughts.” (Doc. No. 16 at 1

guoting AR 1556.) Plaintiff points to a medicakord wherein Plaintiff reported heari
voices for the first time and Dr. Navakas notedexplain[ed] that we have to treat tk

potentially serious symptom” and assigned a GAF of 3&.) However, Plaintiff

mischaracterized Dr. Navakasites. He never diagnosed kath “severe” mental iliness

only “moderate” depressive disorder. (AR 1552.) Also, Plaintiff never reported su
thoughts: “she denies [intent to] harmréedf in any way.” (AR 1549.) Furthermor
contrary to Plaintiff's assedn, the ALJ did address Dr. Navakas’ evaluation in his me

summary—he stated that on August 21, 2018nBththad a depressed and irritable ma
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with reports of occasional auditory halludieas.” (AR 30.) Although the ALJ noted thi

instance, he was not requirecetluate and weigh it becauseas not a medical opiniof.

An ALJ is required to weighand evaluate medical opinionSee 20 C.F.R.
8 404.1527. Medical opinions are “statementafacceptable medicabsrces that refleg
judgments about the nature and severityjaoly] impairment(s), including [Plaintiff's

symptoms, diagnosis and prognosis, wiatte] can still do despitenpairment(s), ang

[any] physical or mental restrictions.” 20FCR. § 404.1527(a)(1). Although Dr. Navak

told Plaintiff that “we will have to treat that potentially serious symptom,” this is n
actual judgement regarding thature and severity of PHiff's impairments. (AR 1556.

Thus, it was not a medical opinion and dmt need to be weighed by the ALJ.

Dr. Navakas' assessment of a GAF %% is not a medical opinion either.

A GAF score is “a rough estimate of andividual's psychological, social, ar
occupational functioning used to refldbie individual’'s need for treatment¥/argas v.
Lambert 159 F.3d 1161, 1164 n.2 (9th Cir. B99GAF scores alone do not cont

—

T

as

Dt an

1d

rol

determinations of whether a person’s mentglairments rise to the level of a disability.

Garrison 759 F.3d at 1002 n.4. Thus, the Aigled not weigh the GAF score.

In conclusion, although Dr. Navakas’ tneent notes record Plaintiff’'s own rept

of hearing voices and a GAF of 55, they ao¢ medical opinions pursuant to 20 C.F.

8 404.1527(a)(1) and do not need to be evatliand weighed asau The ALJ did no
err by not doing so.
2. The ALJ Properly Evaluated Plantiff's Mental Impairments Using the
SpecialTechnique.

a. ApplicableLaw & Standard of Review

In evaluating the severity of mental inmpaents, the ALJ must follow a “special

technique” beginning at step two of theahility determination20 C.F.R. § 404.1520

First, the ALJ must evaluatide claimant’'s “pertinent sgptoms, signs, and laboratg

findings to determine whether” she has “matlic determinable mental impairment(s).
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Id. at § 404.1520a(b)(1). Th&LJ must “specify the symipms, signs, and laborato
findings that substantiate the presencehefimpairment(s)rad document findings.id.

Second, the ALJ rates the égree of functional limitation'tesulting from the
claimant’s impairments and records the findings.at 8 404.1520a(b)(2). This requir
the ALJ to consider “all relevant evidencedetermine the extent to which the claimar
impairments interfere ith her functional abilityld. at § 404.1520a(c)(1). The ALJ use

five-point scale to rate four broad fuimmal areas: “understand, remember, or aj

es
it’s
S a

Dply

information; interact with others; concengafpersist, or maintain pace; and adapt or

manage oneselfltl. at § 404.1520a(c)(3). e degrees of limitation are “none” or “milg
the ALJ will generally conclud#hat the claimant’'s mentahpairment is not severtd. at
§ 404.1520a(d)(1).

To be documented correctihhe ALJ’s decision must include a medical history
a specific finding as to the degree ahiliation in each of the functional aredd. at
8§ 404.1520a(e)(4). An ALJ “clearly” meethe documentation requirement by mak
specific findings as to the four areas of fuonal limitations; an “ALJ [is] not required {
make any more specific findings ofetltlaimant’s functional limitations.Hoopai v.
Astrue 499 F.3d 1071, 1077-78 (9th Cir. 2007). 'Hiel is not required to “document tl
considerations underlying the findings” in those four ar8as. Keyser v. Comm’r of S¢
Sec, 648 F.3d 721, 726 (9th Cir. 201Bege Hoopai499 F.3d at 1078. Thus, a spec
finding as to the four functi@l limitations with nothing mores sufficient to documer
application of the techniqu&ee Keyse648 F.3d at 726.

b. Analysis

Plaintiff argues that the ALJ should hastaborated on and explained his findir
as to the four broad functional areas in@R6.R. § 404.1520a(c)(3(Doc. No. 16 at 16
18.) However, this is contrary to the mplaext of the statute and the holdingsHufopai
and Keyser The ALJ clearly met the requiremsendf 20 C.F.R. § 404.1520a(e)(4)

making explicit findings as to each oktfour functional areas. The ALJ stated:
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The first functional area is understanding, remembering, or applying
information. In this area, the ctaant has a mild limation. The next
functional area is interacting with otise In this area, eimant has a mild
limitation. The third functional area isoncentrating, persisting, or
maintaining pace. In this area, the olant has a mild limitation. The fourth
functional area is adapting or managing @ife$n this areathe claimant has

a mild limitation.

(AR 26.) The ALJ is not required to documiehe reasons underlying these findings
make any more specificrfdings regarding the claimant’s functional limitatioigee
Hoopai 499 F.3d at 1078Seyser 648 F.3d at 726. The court rejected such an “extel

requirement,” concluding that a specific finding as to the four functional limitationg

sufficient. Keyser 648 F.3d at 726. Thus, the ALJeaglately documented the speci

technique for evaluating mental impairments.

Furthermore, the ALJ relied on sufficienti@@nce in making these determinatic
and documentations. Plaintiff asserts thatAhd did not use or reference to medical
non-medical reports when evaluating her melmaitations and thus substituted his o
opinion for that of Plaintiff's treating physicia. (Doc. No. 16 at 18.) Plaintiff cites
Social Security Ruling 85-16, which states ttigis the responsibility of the . . . ALJ .
to identify the pertinent edence from medical and nonmeal reports and to mak
findings as to the individual’s ability to germ work-related actities.” SSR 85-16, 198
SSR LEXIS 18, *5.

In his decision, the ALJ found that Ri&ff's medically determinable ment
impairments “do not cause more than minitnaitation in Plaintiff's ability to perform
basic mental work activities amae therefore nonsevere.” (AR.28 making this finding
the ALJ stated that Plaintiff “has no histasf/inpatient psychiatric hospitalization,” hi
“non-emergent and limited treatment fomental health including medications 3§
therapy,” and Plaintiff's “mental status exsiwere generally unremarkable aside fro
depressed and anxious moo@&R 26.) Furthermore, thA&LJ relied on two separaf
medical opinions in drawing his conclusion.té&f evaluating Plaintiff's mental recorc
Dr. Brady Dalton, Psy.D. and Dr. Celine Pay@air, Ph.D. both concluded that Plain;
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did not have more than mild limitation®R 121, 139.) The ALJ accorded both doct
full weight and stated that their findings wéhdaly consistent withthe objective treatme
records that show the claimant had a deped and anxious modalit she mostly ha

otherwise intact mental status exams and Ga&éres of 60 that showed moderate

nearly mild mental symptoms.” (AR 31.) Thuaintiff's argument that the ALJ did not

rely on medical or nonmedicaligence to make his mental detenation is without merit]

3. Conclusion

The ALJ properly assessed Plaintiff's memabairments. Firsthe ALJ did not err

in giving Dr. Arsenault’s omion little weight. The ALJ deforth specific, legitimate
reasons for rejecting Dr. Arsenault’'s omniby detailing inconsisncies between th

opinion and the treatment record and notingrmal inconsistencge Second, the AL

ors
Nt
d

and

A\1”4

e
J

properly performed and documented theecs@l technique for evaluating mental

impairments by making specific findings as to the four functional limitations.
B. The ALJ Improperly Discounted Plaintiff's Subjective Complaints of Pain
Without Offering Specific, Clear, and Convincing Reasons.

Plaintiff alleges that the ALJ improperlysdgiounted her statements as to her
without clear and convincing reasons. Defend@mtends that the ALJ properly asseg
Plaintiff's subjective pain statements. The QGaagrees with Plaintiff for the reasons
forth below.

1. Applicable Law & Standard of Review

In assessing the credibility of a claimartgstimony regarding pain or the intens
of symptoms, the ALJ engagén a two-step analysidlolina v. Astrue 674 F.3d 1104
1112 (9th Cir. 2012) (citation omettl). First, the ALJ must termine whether the claima
has presented “objective medical evidenceaonfunderlying impairment which cou
reasonably be expected to produce the pésh(quotingLingenfelter v. Astrues04 F.3d
1028, 1036 (9th Cir. 2007)). Second, oncedlagmant has produceadedical evidence ¢
an underlying impairment which is reasonablyehkto be the cause of the alleged g

and there is no evidence of malingering,Alhd may reject the clanant’s testimony abol
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the severity of the symptoms only by offeritspecific, clear and convincing reasons”

doing so.d. (quotingLingenfelter 504 F.3d at 1036). The cleand convincing standard

is the “most demanding” standard aschot an easy requirement to meé&arrison, 759
F.3d at 1015 (quotiniyloore v. Comm’r of Soc. Sec. Adm78 F.3d 920, 924 (9th C
2002)). An ALJ must be sufficiently specific toseme that he did not fiitrarily discredit”
a claimant’s subjective testimorBunnell v. Sullivan947 F.2d 341, 345-46 (9th Cir. 199
(citation omitted).

At the same time, an ALJ is not requiredbelieve every allegation of disabli
pain, or else disability benefitgould be “available for the askingFair v. Bowern 885
F.2d 597, 603 (9th Cir. 1989%ee also42 U.S.C. § 423(d)(5)falcongress express
prohibits granting disability benefits based on subjective complaints alone).

In evaluating the claimant’s credibilityhe ALJ may also comder the following
factors: daily activities; nature, location, ongktration, frequency, dation, and intensity

of pain; precipitating and aggravating factaype, dosage, effectiveness, and adverse

for

-

1)

y

y
side

effects of any medication; treatment othearthmedication; functional restrictions; and

unexplained failure to seek treatment ofditow a prescribed course of treatmeddtinnell
v. Sullivan 947 F.2d 341, 346 (9th Cir. 1991) (quoting SSR 88-13, 1988 SSR LEX
*7-8).

2. Analysis

At step one, the ALJ found that Plaintiffs medically deteable impairment:
could reasonably be expected to cause sointbe alleged symptoms. (AR 28.) At st
two, the ALJ found that Plaintiff's “statem&s concerning the intensity, persistence
limiting effects of these symptoms are not exfyirconsistent with the medical evider
and other evidence in the record.” (AR 28hHe ALJ did not find that Plaintiff wa

malingering, nor did any of the presentddence suggest that she was doing so.

In order to permit meaningful judicial\new, the ALJ must at a minimum “specify

which testimony [he] finds not credibleBrown-Hunter v. Colvin806 F.3d 487, 489 (9t
Cir. 2015);see also Holohan v. Massanag46 F.3d 1195, 1208 (9th Cir. 2001) (not
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that “the ALJ must specifically identify thestamony she or he finds not to be credible.

The Ninth Circuit found that the ALJ iBrown-Huntererred when making only th
“conclusory statement” that “the claimizs statements concerning the inteng
persistence and limiting effects of these symptoms are not credént@vh-Hunter 806
F.3d at 493. This is the same statement thatMh] here used in reference to Plaintif
allegations of disabling pain: “statementencerning the intensity, persistence,
limiting effects of these symptoms are not exfyirconsistent with the medical evider
and other evidence in the record .” (AR 28.) This geneliaed and conclusory stateme
failed to identify the specific statementathhe ALJ found unworthof belief and thus
did not provide the basic infomtion necessary to ensure miegful judicial review. As
such, the ALJ’s failure to spifg the exact testimony he fodmot credible was in error.

Even setting this error aside, the two mrasasserted by the ALJ in support of
credibility determination do not meet thensnding “clear andanvincing” standard.

a. Plaintiff's Daily Activities Are Not Legally Sufficient Grounds for
the ALJ’'s AdverseCredibility Determination.
I Applicable Law & Standard of Review

An ALJ is permitted to consider dailying activities in his credibility analysi
Burch 400 F.3d at 681. In evaluating the credibibfyPlaintiff's testimony in regard t
her daily activities, the issue is “wheth#ne claimant engages in daily activit
inconsistent with the alleged symptomBlbdlina, 674 F.3d at 1112 (quotirigngenfelter
504 F.3d at 1040). A claimant’s daily activéienay be grounds for an adverse credib
finding if a claimant is able to spend a “stébigial part of his day engaged in pursty

involving the performance of physical furmts that are transferable to a w«

setting.”Orn v. Astrue495 F.3d 625, 639 (9th Cir. 2007) (quotiragr, 885 F.2d at 603).

Certain activities that involve many ofetsame physical tasks as working n
bolster a finding of non-credibilitySeeFair, 885 F.2d at 603. Howereahe law does nc
require that claimants be “utterly incapacitated” to beldigfor benefitsld. The Ninth

Circuit has “repeatedly warned that ALJs mbstespecially cautious in concluding t
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daily activities are inconsistemtith testimony about painGarrison, 759 F.3d at 1016;
see also Smole®0 F.3d at 1284 n.7 (noting that “nyahome activities may not be easi

transferable to a work envinment where it may be impossiliterest periodically or take

y

medication.”) As such, “disability claimants shdmot be penalized for attempting to lgad

normal lives in the face of their limitationsReddick v. Chaterl57 F.3d 715, 722 (9th

Cir. 1998).
ii. Analysis
Here, the first reason for rejecting Piif’s testimony the ALJ offered was:

Despite these assertions of disabilihe claimant acknowtiyed that she was
able to do a variety of daily activisgwhereby she could shave; she could
ride in a car; she could drive a carymhen she needed to; she could go to
doctor appointments; she could payisbeand count change and handle a
savings account. (B2E, pp.2-9.) The clant& ability to participate in such
activities undermined the consisten@f her allegations of disabling
functional limitations. Some of the phyalcand mental abilities required in
order to perform these activities are Hane as those necessary for obtaining
and maintaining employment.

(AR 28.) As an initial matter, Plairfitiactually indicatedhat she couldotshave by hersel
(AR 271.) As such, this activity cited by the Als erroneous. Plaintiff indicated that |
daughter helps her get dresdeelps her into the shower, brushes her hair, shaves he
wipes her after a bowel movemendl.) She stated that she does not prepare her own 11
does not shop, does no yard or housewark] only leaves her home for doctg
appointments. (AR 273.)

Moreover, Plaintiff's activities of riding im car, driving a car only when need
and going to doctor’s appointmenis not rise to the level of transferable skills taking
a substantial part of her day. The Ninth Gitdhas held that an ALJ’s finding that t
“capacity to engage in periodic restricteaviel” undermines a claimant’s pain testimg
“trivializes the importance that [the courfjresistently [has] ascribed to pain testimor
Howard v. Heckler782 F.2d 1484, 1488 (9th Cir. 1986&e also Vertigan v. Halte260
F.3d 1044, 1050 (9th Cir. 2001) (‘[ie mere fact that plainfihas carried on certain dai
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activities, such as . . . drivg a car . . . does not in anyyvaetract from her credibility g

to her overall disability.”). As such, PIldiff's activities of ridingin a car, occasionally

driving a car, and attending doctor’'s appointments are not legally sufficient reas(
attributing her pain testimony little weight.
Plaintiff's only activities that may be sombat transferable to a work setting i

paying bills, counting changand handling a savings account. However, Plaintiff st

S

NS fi

Are

ated

on various occasions, “l don’'ti)@any money” and ‘have no money, | can’'t even suppport

my 19-year-old.” (AR 9, 79.) Thus, there is nettiproof that Plaintiff spent a “substanti
part of her day engaged mandling her money nor evidence to support that Plain
handling of her money was “taferable” to a work settingee Orn495 F.3d at 639.

In conclusion, Plaintiff's reported dailgctivities provide naeason to doubt th
credibility of her testimony because they do nse¢ to the level of transferable activiti
taking up a substantial part of her day.

b. Lack of Objective Medical Eudence Is Not a Legally Sufficient
Ground for the ALJ’s Adverse Credibility Determination.

Next, the ALJ stated that Plaintiff's “stabents about the intensity, persistence,
limiting effects of her symptoms are not entirely consistent wehmtkdical evidence ar
other evidence in the record.” (AR 29.) Affgoviding a summary of Plaintiff's medic
history, the ALJ stated:

The consistency of the ctaant’s allegations regarding the severity of her
symptoms and limitations is diminishbdcause those allegations are greater
than expected in light of the obja® evidence of record. The positive
objective clinical and diagnostic findingsice the alleged onset date detailed
above do not support m® restrictive functional limitations than those
assessed herein.

(AR 30.)
I Applicable Law & Standard of Review
Although lack of medical evidence is acfor that the ALJ can consider in

credibility analysis, this lack alone “cannot form the sole bé&sisdiscounting pair
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testimony.”Burch, 400 F.3d at 68see also20 C.F.R. § 416.929(@) (an ALJ canno
reject statements about the “intensity and ptnsce of [Plaintiff's] pain . . solely becausg

the available objective medicalidence does not substantifi®daintiff’'s] statements.”)

The claimant is not required to produce medical findingssigport the severity of paip.

Bunnel| 947 F.2d at 343.
. Analysis

Because the ALJ’s reliance on Plaintiff'silglaactivities is not a legally sufficien

—F

e

-

t

reason for discrediting her pain, the lack objective medical evidence to support

Plaintiff's statements of pain by itself cartiram its own form the basis for discounting

testimony.

Furthermore, even if lackf medical evidence aloneould form the basis for

ner

discounting Plaintiff's symptoms, contrary tbe ALJ's assertion, the record contajins

documentation of objective medil findings supporting Plairitis allegations of pain. Fg
example, an x-ray of Plaintiff's thoraconbar spine on November 2, 2016 reved
minimal scoliosis with minimal multilevekpondylosis thoracic spine and model
degenerative disc diseasel&tS1. (AR 1056.) In addition, aMRI of Plaintiff's lumbar
spine dated December 7, 20Xthwed multilevel spondylosigd severe disc desiccati
and loss in height at L5-S1 with chrordegenerative endplate afiges anteriorly. (AR
886.) At L5-S1, there was severe disc deation with trace bulging and ridge
osteophyteslid.) Finally, an x-ray of the lumbar s@rdated March 8,8 revealed milg
scoliosis, degenerativdhanges at L5-S1, and moderatsdyere degenerative disc dise
at L5-S1 with disc space narrowing and eatiplsclerosis. (AR 2140.) Plaintiff’s treati
physician Dr. Brian Snook indicated that redied on Plaintiffs MRIs and x-rays i
evaluating Plaintiff's ability to work.§eeAR 1537-38, 879-80.)

As Defendant indicated, an ALJ is permgttto consider alhvailable evidence—
including medical opinions—in evaluating thr@ensity and persistence of a claimar
symptoms. 20 C.F.R. 8§ 416.929(c)(1). Here, one examining and two non-exa

physicians opined that Plaintiff is not disabéd Plaintiff's treating physician opined th
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Plaintiff is disabled. $ee AR 871-72, 123-24, 141-42879-80, 1537-40, 46, 951.

However, the ALJ did not indicate that fedied on non-examining physician opiniong
discounting Plaintiff's subjective statements tasher pain. The Court is confined

reviewing only the reasons stated by the A&de Bray v. Comm’r of Soc. Sec. Adnhib4

F.3d 1219, 1225 (9th Cir. 2009) (“Long-standingqpiples of administrative law requir

us to review the ALJ’s decision based oe thasoning and factual findings offered by
ALJ-not post hoaationalizations that attempt to inttwhat the adjudicator may have bg
thinking.”). Thus, although the record caims evidence that could support the AL
opinion, the ALJ’s failure to cite that evidemprecludes the Court from finding there \
no error.

3. Conclusion

Because an ALJ is not permitted tdyren a lack of medical evidence th
substantiates claims of paatone and the ALJ’s reliance oraRitiff's daily activities was

erroneous, the ALJ had no Idigasufficient grounds for rejecting Plaintiff's pa

testimony. This error was not harmless. Aroeis harmless only if is “inconsequential

to the ultimate nondisability determinatiowi the agency’s path may reasonably
discernedBrown-Hunter 806 F.3d at 494 (quotingolina, 674 F.3d at 1115). Here, t
ALJ failed to identify which testimony he found not credible and failed to provide
and convincing reasons for finding Plaintiff’'s symptom testimony not credible.

C. Remand for Further Administrative Proceedingsis the Proper Remedy.

Plaintiff believes that because she hasvpled pain severity testimony that
supported by the medical reports of her tirep physician, this Court should take |
testimony to be establishedtase and remand for an awardlmnefits. For the followin
reasons, this Court finds that Plaintiffp@ication of the credit-as-true standard
misguided and that remand for additional adisirative proceedings is the proper reme

1. ApplicableLaw & Standard of Review

The Ninth Circuit has held that “[a] digtt court may reverse the decision of

Commissioner of Social Securjtyith or without remanding the cause for a rehearing
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the proper course, except in rare circumstansd® remand to the agency for additio
investigation or explanationDominguez v. Colvin808 F.3d 403, 407 (9th Cir. 201
(quotations omitted). The credit-as-true doctrihapplicable, would require the Court
remand the matter to the agency &rimmediate award of benefiSee Garrison759
F.3d at 1019. This doctrine applies only wh§i) the record has been fully developg
and further administrative proceedings wosdaive no useful purpose; (2) the ALJ fai
to provide legally sufficient reasons forjgeting evidence; and (3) if the imprope

discredited evidence were credited as true AbJ would be required to find the claimg

nal
6)

ed
ed
ly
ANt

disabled on remandld. at 1020. Even if these requiremte are met, the court retains

“flexibility” to “remand for further proceedings when the record as a whole creates s
doubt as to whether the claimant is, in fatigabled within the meaning of the Sod
Security Act.”ld. at 1021.

2. Analysis

Here, even though the Court finds tha¢ thLJ committed legal error by failing

specify which testimony he found not credibled why, the Court iV not remand for ar

eriou

ial

immediate award of benefits because the Cisunbt satisfied that further administrative

proceedings would serve no useful purpose.

Plaintiff asks the Court to remand for anead/of benefits because she has “proviEed

testimony which has not been contradicted.6¢DNo. 16 at 21.) However, this statem
IS erroneous. One examining doctor and tmon-examining doctors concluded t
Plaintiff is not disabled, and their opiniogentradicted the degree of the limitatig
Plaintiff alleged. $eeAR 871, 123-24, 141-42.)

Even if all the requirements of the credittase doctrine were ntgan evaluation of

the record as a whole creates serious doubftlaattiff is, in fact, disabled. For examp
on March 25, 2017 a physical exam reveaeatbrmal range of motion in the back. (4
1234.) However, on MarcBO, 2017, a physical exam revedldecreased lumbar range
motion secondary to pain. (AR 1805.) Furthere) on September 14, 2017, Plaintiff w

to Urgent Care complaining of moderatassre, persistent back pain. (AR 238

44
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However, on November 13, 2017, Plaintiffnéed back, neck, and joint pain and
physical exam revealed normal findingSe€AR 2370, 2371.)
On June 9, 2016, a physical exam revealed that Plaintiff had no back tend

normal range of motion in the lower extiéies, and non-tender lower extremities. (/

1282.) However, during an examination By. Thomas Sabourin, M.D. on August 2

2016, Plaintiff refused to get on the examinateirie and complained 6$evere pain with
any motion.” (AR 867, 869.) These conflictingedical records give the Court reasor
doubt that Plaintiff has been entirelycapable of work since April 29, 2016.
Accordingly, the Court is uitde to conclude that thecord is “free from conflicts
ambiguities [and] gaps” and that Plaintiff's “entitlement to benefits is cl@aeithler v.
Comm’r of Soc. Sec. Admin.75 F.3d 1090, 1103-04 (9thrC2014). Remand for furthe
proceedings is therefore appropriate.
D.  Plaintiff is Entitled to Summary Judgment.

Based on the foregoing, Plaintiff’'s Motidor Summary Judgement is GRANTE
IN-PART and Defendant’s ©ss-Motion for Summary Judgement is DENIED-IN-PAF
V.  CONCLUSION

Based on the foregoing, Plaintiff’'s Motidor Summary Judgement is GRANTE
IN-PART and Defendant’s ©ss-Motion for Summary Judgent is DENIED-IN-PART
The Court orders the matter be remandedthe ALJ for further proceeding
consistent with this Order.

The Clerk of Court is instructed to enjedgment accordingly and close the cas

IT IS SO ORDERED.

DATED: July 28, 2020
Hon. William V. Gallo

United States Magistrate Judge
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