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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

MARK CHRISTOPHER GILLES
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V.

DALE WINETEER, d.b.aATO Z
ENTERPRISES, INC d.b.a. ROADONE
SAN DIEGO; CITY OF SAN DIEGO
acting in capacity of SAN DIEGO
POLICE DEPARTMENT; STEVE
GORDONIN his capacity aDirector of
STATE OF CALIFORNIA
DEPARTMENT OF MOTOR
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DEPARTMENT OF MOTOR
VEHICLES; andDOES 125, inclusive
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On July 8, 2019, Plaintiff Mark Christopher Giles (“Plaintiff”) filed his initial
complaintin California Superior CourECF No. 12 at { 11. On Augu%, 2019,
Plaintiff filed his first amendedomplaint(“FAC”) alleging five causes of action: (1)
wrongful conversionid. at 1 13102; (2) fraud / intentional misrepresentatioh at 1
103-55; (3) “preliminary injunction,’id. at 1 56-224; (4) deprivation of property und
Monell, id. at 11 22583; and (5) conspiracy to violate Plaintiff’s righid. at 7 284

er

330.Plaintiff named the City of San Diego (“Defendant” or “City”) as a defendant a$ to

the First, Second, Fourth, and Fifth claings.at 1 11, 34, 69, 82. Plaintiff's FAC
contain none of the exhibits attached to his original complainat § 11.

On Augus 9, 2019, Defendant removed the action to federal court alleging fe
guestion jurisdiction. ECF No. ©n August 16, 2019, Defendant filed a motion to
dismiss Plaintiff sSFAC or, alternatively, for an order compelling Plaintiff to provide a
more defirte statement of facECF No. 20n August 29, 2019, Plaintiff filed a

response. ECF No. 5. On September 12, 2019, Defendant filed a reply. ECF No. 6|

deral

The Court now addresses whether Plaintiff has adequately pled a claim for which

relief can be granted &s the First, Second, Fourth, and Fifth causes of action. The Court

finds that Plaintiff has not done aad GRANTS Defendant’s motion to dismiss witho
prejudice.The Court GRANTS Plaintiff leave to amend the FAC and INSTRUCTS
Plaintiff that any exhibits cited ianycomplaint should be attached toRtaintiff may

refile a second amended complaiotlater than December 15, 2019.

l. Standard of Review

A Rule 12(b)(6) motion compels the Court to dismiss a complaint that fails “t¢

ut

state a claim upon which relief can be granted.” Fed. R. Civ. Pro. 12(b)(6). To “survyive &

motion to dismiss, a complaint must contain sufficient factual matter, accepted as frue,

‘state a claim to relief that is plausible on its facAshcroft v. Igbal566 U.S. 662, 677

(200) (quotingBell Atlantic Corp. v. TwombJ\650 U.S. 544, 547 (2007)). “A claim has

facial plausibility when the plaintiff pleads factual content that allows the court to draw
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the reasonable inference that the defendant is liable for the misconduct.alegeklv.
Brewer, 637 F.3d 1002, 1004 (9th Cir. 2011) (quotiggal, 556 U.S. at 678).
Consequently, while “detailed factual allegations” are unnecessary, the complaint i
contain more than “[tjhreadbare recitals of the elements of a cause of agbported
by mere conclusory statementkybal, 556 U.S. at 678.

The Court must accept all factual allegations in the complaint as true and mu
draw all reasonable inferences from them in favor of the nonmoving Qattyl v.
Liberty Mut. Ins. Cq.80 F.3d 336, 3388 (9th Cir. 1996). However, “to be entitled to
the presumption of truth, allegations in a complaintmust contain sufficient allegatiot
of underlying facts to give fair notice and to enable the opposing party to defend itg
effectively.” Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011). The Court need not
presume the validity of any “a legal conclusion couched as a factual alleg®ampasan
v. Allain, 478 U.S. 265, 286 (1986) (quotations omitted).

Il.  Factual Background

The FAG when stripped of conclusory legal assertions, contains the following
factual allegations. Plaintiff owns a white 1996 Plymouth Voyager (the “car”). ECF
1-2 at M 9 233 Plaintiff’'s car was worth $2,000 on June 22, 2019 and contained

“irreplaceable égal materials” allegedly worth about $10,0@D at § 10 Defendant Dale

Wineteet provides towing and storage services to Defendant [ditat 1 19.
On or about June 22, 2019, Mr. Wineteer sent a tow truéR38 Newport
Avenue the locatiorwherePlaintiff's carwas parkedid. at 1142 Posted gns prohibied

parkingthere afted a.m.Id. at 12Q The truck was dispatched at 4:15:20 p.m. from t

L All references to Mr. Wineteer should be understood as references to Mr. Wametélee business
names he operates under — A to Z Enterprises and Roadone San Diego.

2 There is considerable confusion in #&C as to who towed Plaintiff's car. Plaintiff asserts
alternatively that (1) Mr. Wineteer's compatopk the carjd. at I 20, (2yhatMr. Wineteer only stored
Plaintiff's car after the SDPD “impounded Plaintiff&ehicle,”id. at { 91, an@3) thatanother
company,'C&D TOWING SPECIALISTS” towed the carld. at  141.
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lot and arrived at 4:25:20 p.id. at 1115 268 Plaintiff returnedto his car before:00
am., but the company haareadyplaced it orthe towtruck by then.Id.

Various officers were present at the scene, incluBeigeant Esmeralda Tagabsa
Officer Cuellar (Doe#2), and, perhap®fficer Kyle Webb Id. at Y 11517, 117 n.12
Plaintiff observd the tow truck operator attempt to hakothercar to the truckld. at
116. Plaintiff asked the tow truck operator to “drop” his propédtyat  117One of the
officers told Plaintiff that “once a vehicle is on the truck, we can't tell them to ‘drop’
Id. at § 117.The truck left and returned to the lot by 4:36:20 gdnat § 115.

On June 22, 2019, Plaintiff requedthatMr. Wineteer return his cald. at § 24.
Plaintiff also requested that Mr. Wineteer return the property itiselear on June 22,
2019 and June 24, 2014. at 1 31. Mr. Winetealid notreturneither. Id. at § 32. Mr.
Wineteerdid not showPlaintiff apicturedocumenting the parking violatiold. at § 36.

On June 24, 2019, Plaintiff attempted to pay Deeah indvidual named “Earl”
who, the Court infers, worked at the towing facility owned by Mr. Winet&02 to
retake possession of his chtt.at  37. Doe 1 refused to accept the paymdnat 1 38,
55. Plaintiff then called the polictl. at  56. SDPD Officers Heather Leavell and Sct
Springer arrived on the scend. at { 57. Plaintiff requested that they call their
supervisor, SDPD Supervisor Keelan McCullough, who arrived five minutesltater.
One of the SDPD officers informed Plaintiff that bax had been towed pursuant to
California Vehicle Code § 22651(m), which perntitetowing of cais parked in
violation of posted street sigrisl. at 19 25920.

After 20 to 40minutes of talking to Plaintiff, Supervisor McCullough convincec
Doe 1 to allonOfficers Leavell and Springer to escort Plaintiff to his car to retrieve |
identification documentationd. at I 58. Plaintiff’'s car had plates displaying the numi
“8§17459.”Id. at 1 59. Plaintiff took a video showing that his car was “forcibly edter
without his consent, and had been ransacked, for no legitimate purgos¢ .y 67.

19-cv-1492GPGBGS
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Before Plaintiff left,Doe 1 provided Plaintiff with a printout tetowing and
storage informationd. at § 112 The printoutshowed thabnly eleven minutegangired
betweerthetow truck’s arrival to Newport Avenuend itsreturn tothe lot.1d. at § 115.
The drive from Newport Avenue to the lot alone takes 11 to 14 middtes. 5:03:34
p.m. on June 24, 2019, Plaintiff got a “call receipt” from Daatinghis car had no
plates or tags on it when towdd. at | 121.

On June 28, 2019, Plaintiff requested a fsdstage hearing from the SDPD
Traffic Division / Tow Administration (“TDTA”).Id. at § 89. On July 1, 2019, at
approximately 2:44 p.m., a TDTA Officer called Plaintiff and held an eighute

telephonic hearindd. at 1 9691. The TDTA Officer determined the tow was valid and

informed Plaintiff that a lien sale of Plaintiff’'s property would occur “sometime soor.

Id. at 91 Also, on June 28, 2019, Plaintiff received an “SDP&drds Division /
Teletype Section” letter indicating his car had no plates or tags when towaty 121.

On July 5, 2019, Mr. Wineteer mailed [ddtice of Pending Lien Sale” to Plaintiff.
Id. at 1 92. Plaintiff mailed a request to the California Department of Motor Vehicleg
(“DMV”) to stop the saleld. The DMV received his request on July 11, 20#9.

On July 22, 2019, Plaintiff returned to Mr. Wineteer’s tow lot located at 3801
Hicock Streetld. at 1 143. Plaintiff’'ssehicle was no longer therel. at § 143. A yard
attendant, Doe 3, provided Plaintiff with a call sheet indicating that Plaintiffisazhno
plates when towed on June 22, 2019 and said he had photos showing tHd.sztrfj§.
144-46. The call sheet alsndicated that Plaintiff's car had been moved to another I
station 7 located at 4247 Otay Mesa Rdddat § 146.

[11.  Analysisof Motion to Dismiss

a. First Cause of Action

In hisfirst cause of actiorRlaintiff alleges that the Mr. Wineteer or the SDPD

improperly impounded his cdd. at 11 3133, 96. Plaintiff alleges that the City is

responsible foall of Mr. Wineteer’'s conduainder a theory of respondeat superior
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because Mr. Wineteer towed the car pursuant to his contract with the City for towir
storage servicedd. at 1920, 49-52.Defendant asks that the Court disnilgs cause
of action for two reasons: (1) the City is immune from tort liability absent a statute
permitting suit and?2) Plaintiff has notadequately pletla wrongful act’constituting
conversionECF No. 21 at5-6. The Courtagrees

First, pursuant to the Government Claims Axpublic entity is not generally liable

for torts committed by its employees contractorsSeeCaL. Gov’' T Cope § 815 (“A
public entity is not liable for an injury, whether such injury arises out of an act or
omission of the public entity or a public employee or any other persQuigjey v.
Garden Valley Fire Prot. Dist.7 Cal. 5th 798, 803 (201900 hold a public entity
accountable, thparty seeking damages must identify a specific statute permitting

recovery See, e.g CAL. Gov’' T CoDE § 835 (creating liability for “injur[ies] caused by «

dangerous condition of” public propertyjaL. Gov'T CoDE § 845.4 (creating liability for

interfering with a prisoner’s right to seek reviewtloéir confinement).

Here, Plaintiff cites to myriad statutes in Califorai€ivil, Government, and
Vehicle Codes without explaining how angtatuteexplicitly permits tihs suit against the
City. Consequently, the Court dismisses the first cause of actiorDasaondanCity.
See Searcy v. Hemet Unified Sch. Dist.7 Cal. App. 3d 792, 802 (Ct. App. 1986) (“th
statute . . . must at the very least be identifietP&llamary v. Elite Show Servs., Inc.
No. 17-CV-2010WQH, 2018 WL 3064933, at *11 (S.D. Cal. June 19, 2018) (dismig
case against San Diego because Plaintiff did not “provide sufficient facts in the FA
establish the existence of a statutory duty owed by Defendant City or identify with
particularity the statute or enactment that establishes a duty”).

Second, even if a statute existed permitampim for conversion to be raised
here Plaintiff has not adequately allegitclaim. Under California lawthe “elements
of a conversion claim are: (1) the plaintiff’s ownership or right to possession of the
property; (2) the defendant’s conversion by a wrongful act or disposition of propert
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rights; and (3) damageddanover Ins. Co. v. Fremont Bar8 F. Spp. 3d 1085, 1100
(N.D. Cal. 2014) (quotin@urlesci v. Peterser68 Cal App. 4th 1062, 1066 (1998)).

Plaintiff's FAC does not present a clear, concise statemamiwfhis camwas
“wrongful[ly]” towed.ld. At times, Plaintiffs FAC seems taely on theassertiorthat
towing any car without the owners’ consent is unlawful. ECF N»at 9 7687.
ElsewherePlaintiff seems to claim thahe car wadawfully parkedin the first placeand
thusshould not have been towed for that reasrat §120.Still, at other points,
Plaintiff seems to allege that the conversion occurred after th@.eowhen Doe 1
rejected Plaintiff's paymengr that the mere existence of fines and fees related to to
Is conversion because such fees evince “an unjust, kiepig@ractice of abusing civil
asset forfeiture lawsId. at 47, 5456. Plaintiff'sFAC is not even clear as tmwthe
tow was performed, or by wharBeed. at { 20, 91, 14PRlaintiff's inscrutable FAC
fails to present a “short and plain statement” of the factual grounds for his first cau
action.Fed. R. Civ. Pro. 8(a)(1).

For these reasons, the Court GRANTS Defendant’s motion and dismisses
Plaintiff's first cause of actiowithout prejudice

b. Second Cause of Action

In his second cause of action, Plaintiff alleges the City has committed fraud [
attemptingto cover up an unlawful toweECF No. 12 at 11 112, 13Though captioned
as a claim for “Actual and Constructive Fraud / Intentional Misrepresentation,”ifPlai
second cause of action contains multiple, disjoint clgstyded as “counts”’)Defendant
argues that Plaintiffsecondcause of actiors barred unde€AL. Gov’' T Cobe § 815to
the extent it is a toihased claim, and that Plaintiff has not adequatielg goclaim for
relief. ECF No. 21 at 5-7.

As a threshold matter, the Court dismisses any claims wiglon“threadbare
recitals”of a statutory codeithout factual assertions to support thégial, 556 U.S. at
678.Thus, the Court GRANTS Defendant’s motion aPlaintiff's “counts”four (citing

7
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CAL VEH. CoDE 8§ 22651.07(a)(1)(B)(3)five (citing CaL VEH. CoDE 8§ 10650(a),)six
(citing CAL VEH. CoDE § 10655) eight(citing CAL Gov'T. CoDE 8§ 53243.4(a))andten
(citing CAL VEH. CoDE § 22651.07()))1d. at 11124-26, 135, 151.

With respect to count ored the second cause of actjétaintiff alleges that
Defendantdraudulently towedis car Id. at § 11213. A claim for fraud has five
common law elements: “(1) misrepresentation of a material fact (consisting of falsg
representation, concealment or nondisclosure); (2) knowledge of falsity (scienter);
intent to deceive and induce reliance; (4) justifiable reliance on the misrepresentat
and (5) resulting dangas.”Villalvazo v. Am.’s Servicing CdNo. CV-11-4868 CAS,
2012 WL 3018059, at *4 (C.D. Cal. July 23, 2012). A claim of fraud, moreover, mu
include allegations as to “the who, what, when, where, and how of the misconduct
charged” to satisfy the higher pleading standard required by Federal Rule of Civil
Procedure 9(b)afasso, U.S. ex rel. v. Gen. Dynamics C4 Sys,,d8¢.F.3d 1047,
1055 (9th Cir. 2011).

Here, PlaintiffsSFAC contains sufficiently detailed allegations of fraBthintiff
straightforvardly claims that the TDTA finding of a valid tow was fraudulent in that {
tow occurred “prior to the times posted on the signs prohibiting parking.” ECFRlat
1 120. To bolster his claim, Plaintiff notes four other misrepresentakosg on Jua
22, 2019anSDPD officer falsely told him “once a vehicle is on the truck, we can't t
them to ‘drop’ it.”Id. at § 117 Second Plaintiff articulates how theprintout from Doe 1
containeddispatch, arrival, and return times for the trtic&t areancompatible with what
allegedly happenedd. at 11112,115-16. Third, as can be allegedly corroborated by
SDPD body camera footagé, at 1 5859, Plaintiff's car had plates and tags on the
morning of June 22, 201&nd during his June 24, 2019 visit to the towdeispite
Defendantstontradictory claimsSeed. at 11 121(as allegedly noted in the 6/24/19 C
Sheet and 6/24/19 SDPD let4-46 (as allegedly noted on the 7/29/19 Call Sheet)

Fourth, tle noticesPlaintiff received from Mr. Winetees’company and thgolice
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located the tow at different addresddsat § 140. These allegations address the first
elements of fraud in that thepntainmultiple, materialmisrepresentations amdlege
Defendant’s knowledge of that falsit@afasso 637 F.3d at 1055.

Plaintiff's other allegations address the third, fourth, and fifth elements of frat
According to the FAC, th€ity, its employees, anits contractors acted to purposefully
deceivePlaintiff. Id. at § 11213, 131 149 He relied on their misconduct aattemged
to comply with thetow processld. at 1118.He calledthe Tow administration, vist
Mr. Wineteer’s lot, attemptdto recover his car, particigadin a telephonic hearing, an
respone@dto the letters he receiveld. at ] 24, 37, 8992, 118 Plaintiff's allegations
also showdamagesdld. at § 10.Consequently, Plaintifias pled grima facieclaim of
fraud Cafass0637 F.3d at 1055%/illalvazo, 2012 WL 3018059, at *4.

However the prohibition on public entity liability created by@aL. Gov’' T CODE
8§ 815 applies with equal force to fraud claifee Lindsay v. Fryspilo. 16CV-02842
LKK, 2012 WL 2683019, at *4 (E.D. Cal. July 6, 2012) (dismissing fraud claim whe
Plaintiff did not satisfy the Government Claims A&)aintiff does notite a statute
under which the Court may hold a public entity liableffaud.Quigley, 7 Cal. 5th at
803.Consequently, th€ourt GRANTS Defendant’'s motioms tothe first count

With respect to count two, Plaintiff asserts a related theory of liability: constru
fraud.SeeCal. Civ. Code § 1573. To establish a claim for constructive fraud, “a plai

must allege: (1) a fiduciary or confidential relationship; (2) an act, omission or

concealment involving a breach of that duty; (3) reliance; and (4) resulting damage.

Fabian v. LeMahieuNo. 19CV-00054YGR, 2019 WL 4918431, at #1(N.D. Cal. Oct.
4, 2019) (quotingacramento E.D.M., Inc. v. Hynes Aviation Ind@85 F.Supp.2d
1141, 1152 (E.D. Cal. 2013)). Plaintiff fails to allege any “fiduciary or confidential
relationship” and thus the Court GRANTS Defendant’s motion #seteecond count
The Court also grants Defendant’s motmnsuant taCAL. Gov’' T CoDE § 815
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With respect to count three, Plaintiff alleges a violation of California Vehicle (
§ 10852 This code is a penal statugeePeople v. Andersorl5 Cal. 3d 806, )
(1975). AsPlaintiff has not cited any authority creatingravate cause of action under
this statutethe Court GRANTS Defendant’s motias to the third count

With respect to courgeven Plaintiff misstates the law and alleges insufficient

facts tomake out a clainiTheVehicle Codeprohibitsthe imposition of a “fee or service

charge”when the motor vehicle owner is knowrceptduring “(1) the first 15 days of
possession and (2) following that-ti&y period, the period commencing thdagsafter
written notice is sent by the person in possessiOAL”. VEH. CODE 8§ 10652.5(a)
Though the statute envisioten action brought by, or on behalf of, a legal owner of g
motor vehicle,” only “[un]reasonable” fees or fees “in excess of that permittedéby t
statute are actionabl8eed. at § 10652.5(e)d). Here, Plaintiff makes no such
allegations. Plaintiff does not even clearly state what fines, if any, were assessed |
lot. Consequently, the Court GRANTS Defendant’s motion #ise@eventh count.
With respect to countine Plaintiff again misinterprets tHaw. ECF No. 12 at
136. The California Government Code empowers a public entity to create a
“whistleblower hotlineto be managed lbg*city, county, or city and county auditor or
controller” CaL. Gov'T. CoDE at § 53087.6(d))~(2). Reportable misconduatcludes
“any activity by a local agency or employee that is . . . in violadfaany local, state, or
federal law or regulation relating to corruption, malfeasance, bribery, theft angoset
property, fraudulent claims, fraud, coercion, conversion, malicious prosecutione Iofs
government property, or willful omission to perform duty, is economically wasteful,
involves gross misconduttld. at § 53087.6(f)(2)When thehotlinereceives “specific
informationthat an employee or local government has engaged in an improper
government activity” as defined in the statute, the auditor “may coaduot/estigative
auditof the matter Id. at § 53087.6(e)(1). A report of “substantiated” misconduct cal
thenbe shared with “the appropriate appointing authority for disciplinary purpddes.’

10
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at 8 53087.6(e)(3)n the absence of any facts relevant to this kind of hotline prodrar
53087.6is plainly inapplicable to Plaintiff's suiConequently theCourt GRANTS
Defendant’s motion as tanth count
c. Fourth Causeof Action
In his fourth cause of action, Plaintiff alleges that the City of San Diego is lial
underMonell for Defendants’ seizure of his camnd propertyECF No. 12 at 1 28-83.

Defendants argue that Plaintiff only offers a “vague and formulaic recitatioh&of t

causes of action. ECF No.12at 8. The Courtlismisses Plaintiff's inadequate claims

In § 1983 suits, municipalitiesannot be held vicariously liable for thetians of
their employeeg Monell, 436 U.Sat691.Instead Monell liability arises in three
different contextsSee Rodriguez v. Cty. of Los Ange&*l F.3d 776, 803 (9th Cir.
2018). First, a defendant can be found liable if a municipality’s “policy or custom”
becomes the “moving force” for a “constitutional violation” injuring the plainkfénell,
436 U.S. at 694. Second, a municipality can indanell liability by failing to train or
supervise its employees where that failure evinces the municipality’s “deliberate
indifference” to a constitutional rightCity of Canton v. Harris489 U.S. 378, 390
(1989) Third, a municipality may also be liahif the tortfeasor “was an officialith
final policy-making authority or such an officiedtified a subordinate unconstitutional
decision or action and the basis for (GraveletBlondin v. Shelton728 F.3d 1086, 109]
(9th Cir. 2013) (quotations otted).

A municipal “policy” exists when “a deliberate choice to follow a course of ac

is made from among various alternatives by the official or officials responsible for

3 Plaintiff does not sufficiently explain how liability arises under 42 U.S.C. § 1981 and § 19&%itta |
separate discussion of each statute. Because Plaintiff does not alleaseaeliscrimination, it is

plainly evident that these statutes are irrelevant to Plaintififsell claim. See Saint Francis Coll. v. Al-

Khazraji, 481 U.S. 604, 613 (1987) (discussing § 198hgare Tefila Congregation v. Cqbi81 U.S.
615, 617 (1987) (discussing 8§ 1982).
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establishing final policy with respect to the subject matter in questr@amibaur v. City
of Cincinnatj 475 U.S. 469, 483 (1986). A municipality may be liable “if it has a poli
of inaction and such inaction amounts to a failure to protect constitutional righviatt
v. Pearce954 F.2d 1470, 1474 (9th Cir. 1992ijtihg City of Canton,489 U.S.at 389).

A custom is “a widespread practice that . . . is so permanent and well settled
.. [accrue}he force of law City of St. Louis v. Praprotnjld85 U.S. 112, 127 (1988)
(quotations omitted). Liability for custom claimsay not be predicated on isolated or
sporadic incidents; it must be founded upon practices of sufficient duration, freque
and consistency that the conduct has become a traditional method of carrying out
Trevino v. Gates99 F.3d 911, 918 (9thiC1996),modified on other grounds by
Navarro v. Block250 F.3d 729 (9th Cir. 2001). Though it is unclear from “the caseli
the quantum of allegations needed to survive a motion to dismiss a pattern and pr4
claim,” Gonzalez v. Cty. of Merced89 F Supp. 3d 1094, 1099 (E.D. Cal. 2017), “wh
more than a few incidents are alleged, the determination appears to require a fully
developed factual recordlemus v. Cty. of Mercetllo. 15CV-00359MCE, 2016 WL
2930523, at *4 (E.D. Cal. May 19, 2016jfd, 711 F. App’x 859 (9th Cir. 2017).

Plaintiff’'s fourth cause of action entails two distihdbnell claims: an alleged
customof improperly towing cars to increase the city’s revenue in violation of the Fq
Amendment, and policy of executing tows without ptew hearings in violation of the
Fifth and Fourteenth Amendments. The Court analyses each in turn.

I. Custom of Improperly Towing Vehiclesto | ncrease Revenue

At first, Plaintiff's customclaim appears adequately pleaded in that he identifi¢
allegedly unreasonable deprivation of property and alleges that an existing custom
City employees and contractors caused that depriv&iamtiff characterizes
Defendants’ custom a “officially sanctioned practice of improperly causing vehiclg
to be towed or removed in order to create or acquire lienhold interests.” ECFR2N g1
265. Plaintiff asserts that, pursuant to this custom, a city contractor towed his car ¢
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though it was legally parked, and that the car neither “interfere[d] with the normal f
traffic” not “create[d] a hazard” at the timiel. at 11 120, 264%69. Plaintiff also alleges
that the SDPD officers present at the tow “intentionally, recklessly, and without reg
for the truth” instructed Plaintiff that the car comlot be unhooked to comply with the
City’s alleged practice of improperly towing cars “to create or acquire lienhold[s]” a
“generate[] undue revenudd. at [ 27%72.
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However, Plaintiff does not allege sufficient facts to show that the instant cornduct

even if true, was part of a larger “custor88eCardenas v. Cty. of Alamed@ase No.

16-CV-5205WHA, 2017 WL 1650563, at *3 (N.D. Cal. May 2, 2017P(fe occurrence

even if probable, does not a custom make?laintiff neither refers to other, similar
incidents nor cites to reports or media that would fairly place the City on notice of t
alleged custonCf. Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011). Consedye
the Court GRANTS Defendant’s motion as to Plaintiff’'s custom theory

ii. Policy of Towing Vehicles Without a Pre-Tow Hearing

Plaintiff alsoasserts that the City’s practice of “towing and impounding [] vehi
without a preseizure hearing” is “fundaméally unfair.” ECF No. 12 at{{255 294
Plaintiff identifies San Diego Municipal Codes 8§ 82.30112)0201 and SDPD
Procedure 7.08 (Vehicle Towing/Impound and Release Procedures) as theauffiem
manifesting the City’s unlawful policyd. at 228, 25352,266, 270, 276Plaintiff's
claim thusturns on whether the absence of agggure hearing amounts to a due
process violationSeeAssn for Los Angeles Deputy Sheriffs v. Cty. of Los Angéss
F.3d 986, 994 (9th Cir. 2011) (quotiMpathews v. Eldridge424 U.S. 319, 335 (1976))
(analyzing due process claim in the 8§ 1983 context)

As is the case in other circuits, there is no right to a@nehearing in the Ninth
Circuit. SeeSoffer v. City of Costa Mesd98 F.2d 361, 362 (9th Cit986) Sutton v.
City of Milwaukee672 F.2d 644, 6457 (7th Cir.1982) cf. City of Los Angeles v.
David, 538 U.S. 715, 719 (2003) (finding a-8dy delay in holding a reimbursement
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hearing did not violate due procedd)randa v. City of Cornelius429 F.3d 858, 867
(9th Cir. 2005) (remanding for further factual development on question of whether

hearing is required prior to towing car parked on private propdityugh the facts of

A

Sofferinvolved an abandoned c&offerhas been applied with equal force to “the towing

and impoundment from public streets of vehicles for traffic violaffansluding parking

offensesCholerton v. BrownNo. CV-13-8992GW, 2014 WL 3828209, at *1 (C.D. Cal.

Aug. 1, 2014)see alsdvicCain v. California Highway PatroNo. 1:CV-01265KJM,
2017 WL 4269877, at3=*4 (E.D. Cal. Sept. 26, 2017) (car towed after car stop for

various infractions)Consequently, Plaintiff's claim fails as a matter of law, and the

Court GRANTS Defendant’'s motion as the sechtahelltheory pesented by Plaintiff’s

fourth cause of actiofor failing to state a claim upon which relief can be granted.
d. Fifth Cause of Action

In his last cause of action, Plaintiff alleges that Defersdzateengaged ira
conspiracy to further the City’s policy of improperly impounding people’s prope@i-
No. 1-2 at 1 28491, 300, 329. Defendant contends that PlaintfsC lacks the factua
detail necessary to plead conspiracy. ECF Nba? 7~8. The Courtgrees.

Section 198%rohibits“depriving persons afights or privileges.” 42 U.S.C.
1985(3). To state a § 1985(3) claim, Plaintiff “must allege (1) a conspiracy, (rivel
any person or a class of persons of the equal protection of the laws, or of equal pri
and immunities under the laws, (3) @t by one of the conspirators in furtherance of
conspiracy, and (4) a personal injury, property damage or a deprivation of any righ
privilege of a citizen of the United State&illespie v. Civiletti 629 F.2d 637, 641 (9th
Cir. 1980). A conspacy exists wherethe conspiring parties red¢ta unity of purpose
or a common design and understanding, or a meeting of the minds in an unlawful
arrangement.Lacey v. Maricopa Cty693 F.3d 896, 935 (9th Cir. 2012) (quotations
omitted).While each participant need not know the exact details afadhspiracyeach
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participant must shaiecommon objectiveld. A “defendant’s knowledge of and
participation may be inferred from circumstantial evident.”

Here,Plaintiff alleges thathe City, SDPD, Do@, and Does-49 areunder
“contractua) expresagreement” wittMr. Wineteer, his companies, Doellge 3,and
Does1-25. Id. at  292. Plaintifexplains that, vis-vis this agreemenDefendants have
“promulgated, adopted, ratified, and sanctiofeq annual custom, af. . improperly

causingvehicles to be towed or removed in order to create or acquire lienhold interests

=4

Id. at § 298 As a part of that conspiracy, Mr. Wineteer and his companies “act[] as i
storage locker” for Defendant Cithd. at  300.Plaintiff asserts thagas target of the
conspiracyhe was unlawfully deprived of his property, and that the Defendants’
collaboratiors “appear to be retaliatory in natutred. at 19302, 314.

The Court’s analysis begins and ends with the Giéspiefactor ashese facts
do not give rise ta plausible conspiracy. Plaintifftairsory account of the conspiracy
does not permit the Court to infer a “unity of purpolsetween the participantst.
Lacey 693 F.3d at 9356 (finding complaint “adequately alleged” a conspiracy by
explaining the purpose of the conspiracy agetéil[ing]reasons for why each
[participant had a motive to” participate). Likewise, the minimal facts alldggeédo
not explain how the conspiracy works, what each participant doe$ether anyone
else has been affected by this grand sch&hesilbrook v. City of Westminstet77
F.3d 839, 857 (9th Cir. 1999), as amended on denial tf (8bly 15, 1999) (finding
sufficient facts were adduced at trial, including as to the specific roles of each
conspirator, to sustain a verdict as to conspirggigiply put, Plaintiff's “allegations that
the [City and the SDPD] conspired with [Mr. Wineteer, his companies, and the Does]
does not present enough plalsiallegations.’Harris v. Coopey No. 17CV-0871:NJV,
2017 WL 2572554, at *3 (N.D. Cal. June 14, 20WWVjlliams v. ParampNo. 12CV-
00113BTM, 2017 WL 5705834, at *6 (S.D. Cal. Nov. 27, 2017).

V. Leaveto Amend Complaint

15
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Under Federal Rulef Civil ProcedireRule 15(a), leave to amend “shall be freg
granted when justice so requiresopez v. Smiti203 F.3d 1122, 1127 (9th Cir. 2000)
(en banc)Leave to amend shall be denied onlgnlamendment would unduly prejudig
the opposing party, cause undueagiebr be futile, or if the moving party has acted in
bad faith.Leadsinger, Inc. v. BMG Music Pub)'§12 F.3d 522, 532 (9th Cir. 2008).

Here, the Court GRANTS Plaintiff leave to amendfA¢C. Though the Court has
identified multiple legal theorieshich appear futilethe Court is mindful of Plaintiff's
pro sestatus and perngPlaintiff the opportunity to cure tHeAC’s defects See Lillis v.
Apria Healthcare No. 12CV-52-1EG, 2012 WL 4760908, at *1 (S.D. Cal. Oct. 5, 201
(recognizing Ninth Circuit s extremely liberal policy favoring leave to amend in the
se contex)). Nonetheless, the Court cautions Plaintiff should not merefijeréhe prior
complaint with minor alterations. For the benefit of all parties and the Glamtiff
should submntially shorterthe FAG removeall conclusory legal citations, and eliming
anyredundant factual assertions. Futile legal claims included in future complaints v
dismissed with prejudic&eeGodwin v. Christiansarb94 Fed Appx. 427, 4282015)

V. Conclusion

Based on the above, the Court GRANTS Defendant’s motion to dismiss the {
second, fourth, and fifth causes of actvath leave to amendPlaintiff may refile a
second amended complamd later than December 15, 2019. The hearing set for
November 15, 2019 shall be vacated.

ITI1SSO ORDERED.

Dated: November 14, 2019 @ / Q?Q

Hon. Gonzalo P. Curiel —
United States District Judge

16
19-cv-1492GPGBGS

<

e

)

2)

Dro

ate
vill be

irst,




