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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

JOHNAE HOYT Case No.: 3:19-cv-1553-L-AHG
CDCR #K67211,
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’
VS. MOTION FOR SUMMARY
JUDGMENT FOR FAILURE

TO EXHAUST PURSUANT
GEORGE VALDOVINOS, et. al., TO 42 U.S.C. § 1997¢(a)

Defendants. [ECF No. 35]

Johnae Hoyt (“Plaintiff”) is currently carcerated at R. donovan Correctional
Facility located in San Diego, California, aisdepresented by counsel in this civil act
pursuant to 42 U.S.C. § 1983.

l. Procedural Background

Plaintiff initially filed his civil rights Complaint pursuant to 42 U.S.C. § 1983 o
August 16, 2019, quickly followed by an Anaed Complaint on September 6, 2019,
a Third Amended Complaint (“T&") on October 7, 2019. (ECF Nos. 1, 5, 11, 12.) H

did not prepay the civil filing fee required tommence a civil action at the time he filg
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his Complaint; instead, he filed a Motion togave to proceed In Forma Pauperis (“IF}
pursuant to 28 U.S.C. § 1915(a) (ECF No. 2).

On August 27, 2019, this Court granted Hoyt's Motion to Proceed IFP pursua
28 U.S.C. § 1915(g). (ECF No. 3). On Noveer 6, 2019, the Court reviewed Hoyt’'s
Third Amended Complaint pursuant to @85.C. § 1915(e)(2) and § 1915A and direct
U.S. Marshal service pursuant28 U.S.C. § 1915(d) andB. R.Civ. P. 4(c)(3) as to
Defendantswho are alleged to have violatBthintiff's First and Eighth Amendment
rights. &ee ECF No. 13.)

On December 20, 2019, Defendants V. €arR. Olivarria, L. Godinez, T.
McWay, S. Beyer, GValdovinos, J. McGee, S. Lizaga, C. Frandsal, M. Rico, D.
Paramo, C. Covel, D. RamosElgar, K. Withers, K. Millerand E. Cruz, filed a motion
seeking summary judgment on the grounds that Plaintiff failed to exhaust his
administrative remedies before filing spirsuant to 42 U.S.C. § 1997e(a). (ECF No.
35.). The Court has notified Plaintiff die requirements for opposing summary
judgment pursuant tBand v. Rowland, 154 F.3d 952 (9th Cir. 1998) (en banc) (ECF |
37). Plaintiff filed his Opposition on Mar@0, 2020 and Defendants filed their Reply,
April 3, 2020. &ee ECF Nos. 49, 51.)

[I.  Plaintiffs Allegations

B. FactualAllegations
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Hoyt was an inmate at &iard J. Donovan State Prison at all relevant times. Hoyt

received a Loss of Privilege (LOP) that inclddess of yard time, but contends he wa

allowed to participate in his Enhanced Ouigyat (EOP) group. (TAC, Doc. No. 12 at 3.

On April 23, 2017, Hoyt attempted to entee thrison yard to participate in an EOP
group, but Defendants Valdovis@nd Cruz confronted hiand told him to leaveld.)

Hoyt tried to show Valdovinos and Cruz the grdigspto establish that he had the right

L All named Defendants are prisofiicials at the Richard J. DonomeCorrectional Facility (“RJD”)
where Plaintiff was housed at the time the alleggttbns giving rise to this matter occurred.
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be in the yard for EOP, but the affirs insisted he leave the yardid.\ Hoyt went to the
supervisor, Defendant Ramas)d asked her to tell Valdovinos and Cruz that he was
allowed to be in the yard for EOPLd() Ramos allegedly told Hoyt “You heard them!
Get back inside!” I@d. at 4). Correctional Officer KMiller was in the tower observing
the situation as it unfoldedld( at 4).

Hoyt went inside and asked the flodficers, McWay and LZarraga, to call the
Lieutenant to clarify that Hoyt wadl@wved to be in the yard for EOPId() Hoyt
contends there were many inmates inaghea who witnessed what followedd.j As
Hoyt was speaking with the floor officeddaldovinos, Cruz and Ramos came in and
stood around Hoyt.ld.) Officers Valdovinos, Cruzral Ramos told Hoyt to “Take it
back to your cell' [d.) Hoyt responded that he was talking to the floor officers, whg
had the authority to order him back to béll, when the situation escalated into a
confrontation with Valdovinos. Hoyt regedly told Valdovinos, “You were at the
hearing” and pointed to Valdovinos when he said “youd.) (

Valdovinos then pepper-sprayed Hoytilelyelling, “Get down! Get down! Get

down!” (Id. at 5). Hoyt backed up into theew of two psychiatric technicians,

Defendants Elgar and Withers, and got down into the prone position with his hands

behind his back and his legs wih his ankles crossedld() Cruz allegedly sprayed
Hoyt with pepper spray on the back of hesad, sides of his head, down his back and
legs. (d.) A pool of pepper spray formed berteand around Hoyt, forcing him to kee
his head off the ground to avoid the spralyg.)( Hoyt states that Valdovinos and Cruz
then placed him in handcuffs and leg shackléd.) (As Valdovinos was standing up
after handcuffing and shackling Hoyt, he sligpe the pool of pepper-spray and fell.
(Id.) The inmates in the room reportethyighed and mocked Valdovinos, and Hoyt
laughed along with them.ld).

Valdovinos got angry and dropped his body weighivadr 220 pounds on Hoyt b

kneeing him in the bactif the head. 1(l.) Hoyt's face was forcemto the concrete floof
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knocking out his four front teeth: onede off below the gum line and came out, the
other three broke above the gum lared required surgery to removed.(at 6). Hoyt
lost consciousness, and whenaweoke a brief time later, resked officer Valencia who
helped him up, who had knocked out his teetd.) (Valdovinos allegedly yelled, “I did
motherfucker! That is what you get for running your mouthd’)(

Officer Valencia took Hoyt outside for s air, and whilde was outside, he
believes Officers McWay and tarraga made an inmateessp up Hoyt’'s tooth and mop
up the blood.I@d.) No report was written about the clean-up according to Haogit) (
Valencia then took Hoyt tthe “C” gym facility holding cage where Defendant Elgar
examined him and failed to dament any significant injuries in his medical repoit.)(
Hoyt was then moved to an infirmary boig tank, where he asked Defendants McGee

and Ramos how to file an eaxssive force complaintld; at 7). Hoyt claims that McGe

D

and Ramos told him that if he filed ancessive force complaint, they would have
multiple correctional officers say they saw attack Valdovinos, and they would put
Hoyt in administrative segregationldJ)

Although the facility had Dr. Frandsaihd RN Garcia on aff, Hoyt did not
receive medical attention for five hourkd.§ When RN Garcia and Dr. Maletz saw Hoyt,
they gave him 800 mg ibuprofént failed to give him anging with which to clean and
disinfect his mouth. 1¢.)

Hoyt alleges that Defendts Valdovinos, McWay, Mille Lizarraga, and Cruz, all
wrote false reports stating that he had aléed a peace officer, and that he was not
seriously injured. I¢l.) Defendants Ramos and Mo&purportedly put Hoyt in
administrative segregation later that day fled a “Battery on &@eace Officer” charge
against him. Ramos allegedly told Hoyathf he wanted the battery charges to go
away, he would need to say that Valdovinos’ attack on Hoyt was an accidert8].

That evening, Hoyt was interviewed @ert of the excessive force claim with

Defendant Ramos operating tt@mera, a violation of polcbecause Ramos was present
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during the incident. I¢l. at 8). Before the video startegtording, Ramos allegedly ask
Hoyt, “it was an accident, wasn't it?’ld) Hoyt asserts that due to Ramos and McGé
threats and coercion, he stated on cameta\aldovinos knocking him to the floor ang
breaking his teeth was an accidend.)( The Battery on a Pea Officer charges were
dropped the next day, ApR4, 2017 and Hoyt was théet out of ad seg.Id.)

Hoyt saw a dentist who removed threken teeth, some roots and boniel.) (
Plaintiff was on all liquid diet for five dayend could not chew for three to four weeks
(Id.) During this time, Plaintiff filed aexcessive force complaint and gathered over
thirty witnesses. I(l.) Two to three times a week froApril 23, 2017 until July 13, 2017
Hoyt claims that Valdovinos and Ramos threatkto retaliate against him if he did no
drop his excessive force complaintd.(at 9.) Defendant God#z threatened Hoyt into
dropping the complatrat least once.ld.) Each time he was threatened, he told his
psychologist, Dr. Crystal Adibend she reported at leasiotef those incidents to her
supervisor Dr. Sarah Beyerld() Plaintiff alleges that DiBeyer told Dr. Adibe to stop
reporting Plaintiff’'s complaints.1d.)

On May 7, 2017, Hoyt was issued a ruledation report (RVR) for “behavior thg

ed

pe’s

t

could lead to violence.1d.) In response, Hoyt asked his presiding officer, Defendazr

Cortes, that he be able tdlcaitnesses and have an intigative employee to help obtajin

the names of witnesses duehie housing restrictions.Id,) Plaintiff states that his
requests to call witnesses dmalve the assistance of mwvestigative employee were
denied, which Hoyt contends was in teton for his excessive-force claimld( at 10).
Hoyt also claims that SergdaRico was in charge of ing&gating his excessive force
claim but refused to let him call witnessand omitted withesses from his requested
witness list. (d. at 11.) On May 24, 2017, Defendant Cortez found Hoyt guilty of th
rules violation. (d. at 10.) Hoyt appealed the decision regarding the calling of
witnesses, and the verdict was overturned, but the vidiedion has not yet been
reheard. 1d.)
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Hoyt states that Warden Paramo faite supervise Defendants and that his
correctional administrator, Bendant Covel, failed tawvestigate the excessive-force
complaint, and actei cover it up. Id. 10-11.) Plaintiff alleges that Defendants
Olivarria and Self, along ith Defendant Hunnicut, deeyed the decision on his
excessive-force complaint intadiation for its filing. (d. at 11.)

[I.  Defendants’ Motion

Defendants seek summary judgment on tloeigds that Plaintiff failed to exhaus
his administrative remedies pursuand®U.S.C. § 1997e(a) before filing sufteé¢
Defs.” P&As in Supp. of Summ. [P&As] (ECF No. 42) at 11-12.)

A. Summary Judgment Standard

Federal Rule of Civil Procedure 56 pawers the Court to enter summary
judgment if the movant shows that there iggeauine dispute as to any material fact.
Summary judgment or adjudication of issigappropriate if depositions, answers to
interrogatories, and admissions on file, togethién the affidavits, if any, show there is
no genuine dispute as to any material faxct the moving party is entitled to judgment
a matter of law. Fed. FCiv. P. 56(a), (c)(1).

The burden on the party moving farmmary judgment depends on whether it
bears the burden of proof at trial.

When the party moving for summary judgment would bear the burden of
proof at trial, it must come forwamlith evidence which would entitle it to a
directed verdict if the evidence went ungonerted at trial. In such a case,
the moving party has the initial burdehestablishing the absence of a
genuine issue of fact on eassue material to its case.

See C. AR Transp. Brokerage Co., Inc. v. Darden Restaurants, Inc., 213 F.3d 474, 480
(9th Cir. 2000Y.

2 Unless otherwise noted, internal quotatiorrkeaellipses, brdets, citations, and
footnotes are omitted from all quotations.
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On the other hand, if the moving partpud not bear the burden at trial, it can
meet its burden on summary judgmbnpt‘either of two methods.'Nissan Fire &
Marine Ins. Co., Ltd. v. FritzCompanies, Inc., 210 F.3d 1099, 1106 (9th Cir. 2000). It
may

produce affirmative eviehce . . . negating assential element of the

nonmoving party's case, or, after shitadiscovery, the moving party may .

. . meet its initial burden of producti “by ‘showing'—that is, pointing out

to the district court—that there @ absence of ewetice to support the

nonmoving party's case.”
Id. at 1105-06 (quotin@elotex Corp. v. Catrett, 477 U.S. 317, 325 (1986))‘A moving
party may not require the nonmoving partyptoduce evidence supporting its claim or
defense simply by saying that the nonmoving party has no such evidéhs&h Fire
& Marinelns., 210 F.3d at 1105.

If a moving party fails to carry itsitial burden of production, the
nonmoving party has no obligation to produce anything, even if the
nonmoving party would have the ultimate ¢b&in of persuasion at trial. In
such a case, the nonmoving party may defeat the motion for summary
judgment without producing anything.
Id. at 1102-03see also Adickesv. SH. Kress & Co., 398 U.S. 144, 160 (1970).
“If, however, a moving party carries igirden of production, the nonmoving pa
must produce evidence to support its claim or defenNessan Fire & MarinelIns., 210

F.3d at 1103. In this regard, the nonmoviagty must “go beyond the pleadings and

3 As an example of the latter methodQdotex it was sufficient

for Celotex to direct the districbart's attention to Catrett's answer to
interrogatories admitting that she hadwithesses who coulestify that her
husband had been exposed during the statutory period to asbestos
manufactured by Celotex, and to theaifice of any other evidence of
exposure in the materials compiled during discovery.

Nissan Fire & MarineIns. Co., 210 F.3d at 1105.
7
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[its] own affidavits, or by the depositions,savers to interrogatories, and admissions ¢n
file, designate specific facts showing ttfagre is a genuine issue for trialCelotex, 477
U.S. at 324. The nonmoving party

must do more than simply show thiagre is some metaphysical doubt as to
the material facts[, but] must comenii@ard with specific facts showing that
there is a genuine dispute for tridhere the record taken as a whole could
not lead a rational trier of fact to find for the non-moving party, there is no
genuine issue for trial.

Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986).

Credibility determinations, the weighirg the evidence, and the drawing of
legitimate inferences from éfacts are jury functiongpt those of a judge . .
.. The evidence of the non-movantase believed, and all justifiable
inferences are to be drawn in his favor.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).

“[1]f the nonmoving party produces enoughidence to creategenuine issue of
material fact, the nonmoving party defeats the motid¥issan Fire & Marinelns, 210
F.3d at 1103. If it does not produce enougheves, then the moving party wins the
motion for summary judgmentd.

B. Leqgal Standards for ExhaustingAdministrative Remedi
“The Prison Litigation Reform Act df995 (PLRA) mandates that an inmate

exhaust ‘such administrative remedies asaamlable’ before briging suit to challenge
prison conditions.’/Rossv. Blake, 136 S. Ct. 1850, 1854-53((16) (quoting 42 U.S.C.
8§ 1997e(a)). “There is no question thahaustion is mandatomynder the PLRA[.]"
Jonesv. Bock, 549 U.S. 199, 211 (2007) (citation orad). The PLRA also requires that
prisoners, when grieving thappeal, adhere to CDCR’sritical procedural rules.”
Woodford v. Ngo, 548 U.S. 81, 91 (2006). “[I]t is th@ison’s requirements, and not the
PLRA, that define the boundaries of proper exhaustidonés, 549 U.S. at 218.

The exhaustion requirement is based @nithportant policy concern that prison




© 00 N oo o A W DN P

N NN RN NN NNNRRR R R R B R B
W N O U0 B~ W NP O ©O 0N O 0 W N BB O

officials should have “an opportunity to reselslisputes concerning the exercise of th
responsibilities before ey haled into court.Jones, 549 U.S. at 204. The “exhaustion
requirement does not allow a prisonefil®a complaint ddressing non-exhausted
claims.” Rhodes v. Robinson, 621 F.3d 1002, 1004 (9th Cir. 2010).

Therefore, regardless of the relief soughprisoner must pursue an appeal thro

all levels of a prison’s grievae process as long as thatqass remains available to him.

“The obligation to exhawsavailable’ remedies persists as longsase remedy remains
‘available.” Once that is no longer the cagen there are no ‘remedies ... available,’ a
the prisoner need not finer pursue the grievancdstown v. Valoff, 422 F.3d 926, 935
(9th Cir. 2005) (original emphasis) (citifpoth v. Churner, 532 U.S. 731, 739 (2001))
“The only limit to 8§ 1997&)'s mandate is thene baked into its text: An inmate need
exhaust only such administrativemedies as are ‘availableRbss, 136 S. Ct. at 1862;
see also Nunez v. Duncan, 591 F.3d 1217, 1226 (9th C#010) (PLRA does not require
exhaustion when circumstances reral#ministrative remedies “effectively
unavailable.”).

(111

Grievance procedures areadlgble if they are “‘capable of use’ to obtain ‘some
relief for the action complained of.Ross, 136 S. Ct. at 1859 (quotirigpoth, 532 U.S. at
738);see also Williamsv. Paramo, 775 F.3d 1182, 1191 (9th Cir. 2015) (“To be
available, a remedy must beadlable ‘as a practical mattert;must be ‘capable of use;
at hand.”) (quotin@dlbino v. Baca, 747 F.3d 1162, 1179ih Cir. 2014)).

Because the failure to exhaust isadfirmative defenseDefendants bear the
burden of raising it and proving its absentmes, 549 U.S. at 216Albino, 747 F.3d at
1169 (noting that Defendants must “presambative evidence—in the words duines,
to ‘plead and prove’'—that the prisoner li@ted to exhaust available administrative
remedies under § 1997e(a)hefendants must produce evidence proving the Plaintit
failure to exhaust, and they are entitledgtonmary judgment under Rule 56 only if the

undisputed evidence, viewed in the light most favorable Plaintiff, shows he failed tc

W
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exhaustld.
B. CDCR’'s Exhaustion Requirements
The California Department of Cactions and Rehabilitation (CDCR) has a

procedure by which a prisoner may appealy“policy, decision, &mon, condition, or
omission by the department or its staff tjire] can demonstrate as having a material
adverse effect upon his ... lba safety, or welfare.” 8L CoDE REGS, tit. 15

§ 3084.1(a). Since January 28, 2011, and duhadimes alleged in Plaintiff's TAC,
Title 15 of the California Codef Regulations requires & formal levels of appeal
review. Thus, in order to pperly exhaust, a Californiaiponer must, within 30 calende
days of the decision or action being appdabr “upon first having knowledge of the
action or decision being appealed ALCCODE REGS, tit. 15 § 3084.8(b), “use a CDCR
Form 602 (Rev. 08/09), Inmate/Parolee Appaabescribe the specific issue under
appeal and the relief requestetl’ § 3084.2(a). The CDCR Form 602 “shall be
submitted to the appeals cdorator at the institution.I'd. 8§ 3084.2(c), § 3084.7(a). If th
first level CDCR Form 602 appeal is “deniednat otherwise resolved to the appellan
satisfaction at the first levelitl. 8§ 3084.7(b), the prisoner must “within 30 calendar ds
... upon receiving [the] unsatisfactory departmental respoitb&"3084.8(b)(3), seek a
second level of administrative review, whiis “conducted by the hiring authority or
designee at a level no lower than Glideputy Warden, Deputy Regional Parole
Administrator, or the equivalentltl. § 3084.7(b), (d)(2). “The thdrlevel is for review of
appeals not resolved at the second levdl.8 3084.7(c). “The third level review
constitutes the decision ofdlsecretary of the CDCR @m appeal and shall be
conducted by a designated re@mstive under the supervisiohthe third level Appeals
Chief or equivalent. The third level ofview exhausts administrative remedidsl,”

§ 3084.7(d)(3), “unless otherwise statédid. & 3084.1(b)see also CDCR QPERATIONS

4 For example, “[a] second leved review shall constitie the department’s final action on appeals o
disciplinary actions classified administrative’ as described gection 3314, or minor disciplinary

10

e

O

AY'S




© 00 N oo o A W DN P

N NN RN NN NNNRRR R R R B R B
W N O U0 B~ W NP O ©O 0N O 0 W N BB O

MANUAL § 541100.13 (“Because the appeal processgiges for a systematic review of
inmate and parolee grievanaed is intended to afford amedy at each level of review
administrative remedies shall not be consdezxhausted until each required level of
review has been completed.”)

D. Discussion

Defendants argue that Plaintiff didt properly exhaust his available
administrative remedies ftoge filing his TAC. See Defs.” P&As. In support of their
arguments, Defendants submit the declaratida. Frijas (“Frijas Decl.”), Appeals
Coordinator RJD; declaration of H. LiuL{t: Decl.”) Acting Chief for the Office of
Appeals (OOA); and declaration of S. Gat&3ates Decl.”), Custodian of Records for
California Correctional Healt@are Services (CCHCS)Sge Doc. Nos. 42-1, 42-3, 42-
5)

1. Claims against Valdovinos

In his TAC, Plaintiff alleges that on April 23, 2017, Valdovinos kneed him in t
back of the head, forcing his face into tmncrete floor, and knocking out four of his
front teeth. $ee TAC at 5-6.) He further allegesahValdovinos observed the actions
Cruz who excessively pepper-sprayuolyt and failed to interveneld; at 13).

a. Grievance Log No. RJD-C-17-02519

Plaintiff filed this grievance on May 18017 which was given Log. No. RJD-C-
17-02519. $ee Frijas Decl. at § 6, Ex. 1 at 14 this grievance, Plaintiff claimed
Valdovinos forced Plaintiff to the ground byde&ing him in the back of the head, whic

resulted in his head slamming into the cotesnd knocking out his four front teeth.
(1d.) Plaintiff alleges that Defendants Ranawel McGee told him that if he filed an

excessive force claim amst Valdovinos he would be pmtad seg and “8 cops would

infractions documented on CDC[R] Form 128-A (révi4), Custodial Counseling Chrono, pursuant
section 3312(a)(2), and shall exhausnadstrative remedy on these mattersALCCODE REGS, tit. 15
§ 3084.7(b)(1).

11
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say that | attempted to assault a copd. 4t 16). According to RBIntiff's grievance, he
was placed in ad seg a few hours |&berbattery on a peace officer.1d.) Plaintiff
further asserts in the grievance that Me@eerced him into stating on video that

Valdovinos fell on him accidentally.ld;) After the video, Plaitiff was released from ag

seg, but he alleges that Defendant Godoaere to him with a message from Defendant

Bracamonte who told him to “stick to mwyord: drop the excessive force claim.d.j

This grievance was bypassed at the First Level of apgEajas Decl. §6(a)). Th
appeal was “partially granted” at the $ad Level of review ougust 16, 2017, with a
finding that staff did not violate CDCR policyitlv respect to one anore of the issues
appealed. I¢l. at 11-12.) Plaintiff was informed fe wished “to appeal the decision
and/or exhaust administrative remedies, gatst submit your staff complaint appeal
through all levels of appeal review up tagdancluding, the Secretary’s/Third Level of
review. Once a decision has been renderdesthird Level, administrative remedies
will be considered exhaustedld( at 13.)

Plaintiff did not send the grievance to fhieird Level of appeal, but instead sent
the grievance to the CDC@ffice of the Ombudsman @eptember 15, 2017 (Frijas
Decl. § 7(a).) The Ombudsman did nokrmmwledge receipt of the grievance until
November 20, 2017, when she sarétter informing Plaintifthat all appeals needed tg
be pursued through the Office of Appealkd. Ex. A at 16.) On December 19, 2017,
Plaintiff submitted the grievance to the @#iof Appeals through his attorney, Benjan
Rudin. (d. Ex A.at9, 11.) On January 19, 201l Office of Appeals cancelled the
grievance as untimely because it was submitiece than 30 days after Plaintiff receiv
the second level responséd.(Ex. A at 7.) On March 8, 2018, the Office of Appeals
received Appeal Log No. OOA-17-15808 @ANo. 1802706) from Plaintiff relating to
the cancellation of the Appeal Log No.0R17-02519. The appeal was cancelled on
January 19, 2018, as untimel$e¢ Dec. Liu Exhibit A at7.) The OOA noted that
although Plaintiff's Second Level response wetsirned to Plaintiff on August 23, 2017

12
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the Third Level submission was postmatrf@ecember 19, 2017, making it past time
constraints.l@d.) Plaintiff was instructed that lwould appeal the cancellation and sub
to the Third Level.
b. Grievance Log No. RJD-C-17-03132
Plaintiff filed this grievance on Jurg), 2017 which was given Log. No. RID-C-
17-03132. Eee Frijas Decl. at § 6, Ex. 2 at 23Plaintiff filed an appeal regarding a
property issue in which hedleged that the Housing Wri5 floor Officers allowed

inmates to roll up and dispose of Plaintiff's property without generating a Form 108
(Seeld.) Plaintiff asserted that hsoperty was stolen as a resuld. @t 25.) Plaintiff
further asserted that Sgt. Diaz intentlly failed to respond to his Form 22’s in
retaliation for a staff complaint previoudiled against Valdovios. The appeal was
denied on July 31, 20171d( at 20.)
c. Grievance Log No. RJD-C-17-03396

Plaintiff filed this grievance on May 22017 and it was given Log. No. RJD-C-

17-03396. $ee Frijas Decl. at § 7, Ex. 4.) Inithgrievance, Plaintiff claims that

Valdovinos assaulted him and cadsserious bodily injury.1d.)

This grievance was cancelled on Jii3¢ 2017 because it duplicated RID-C-17
02519. (d. at 61).
d. Grievance Log No. RJD-C-17-05480
Plaintiff filed this grievance on Augud7, 2017 and it was given Log No. RID-(
17-05480. $ee Frijas Decl. at § 7, Ex. 5 at 70.)tlms grievance, Plaintiff alleged that
Correctional Officers Valdovinos, Cruz, MitleMcWay and Lizzaraga, along with PT
Edgar, Pt. Withers, Lt. Garcia, Sgt. RambsHampton, RN Garcia and Warden Para

falsified reports, failed to describe Plaintiff's injuries and argdical attention he
received, failed to document steps takeddoontaminate the housing unit, failed to
interview witnesses, all in@ordinated effort to coverp Valdovinos’ excessive force

against Plaintiff(See Frijas Decl. at 7, Ex 5 at 7&2.) The appeal was cancelled on
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September 19, 2017, becausalleégedly duplicated Appeal Log RID-C-17-02518. (
at 69.)
e. Grievance Log No. RJD-C-17-03541
Plaintiff filed this grievance on May 3@017 and it was given Log. No. RJD-C-
17-03541. Lee Frijas Decl. at § 6, Ex. 3.) Inithgrievance, Plaintiff claims that

Defendant Cortez refused to grant himeaatiension of time to find and interview

witnesses for a rules violatidrearing, and obstructed accessvttmesses in Building 14,

(1d.)
This grievance was parltiya granted on August 21, 2017, with a finding that

Plaintiff was not given an opportunity tollicaitnesses at the hearing and he was not
assigned an Investigative Employee (IE) to agsigathering information pertinent to t
disciplinary decision. (See Frijas Dec. Ex 3a#41.) The rules violation was ordere(
to be reissued and a rehegrconducted after Plaintiffiterviewed witnesses.ld. at 41.)
Plaintiff contends that the mearing has never taken place.

2. Claims against Cruz

In his TAC, Plaintiff alleges that on Aip23, 2017, Cruz pepper-sprayed Plainti
all over his head and back while he wasdyprone, handcuffed amal leg restraints.
(See TAC at 79.) Plaintiff fuher alleges that Cruz fadeo stop Valdovinos’ actions.
(Id. at 187.)

As noted above, Plaintiff filed a griance on August 17, 2017 and it was given
Log No. RJD-C-17-05480 in which he allegbat Cruz, among others, failed to follow
procedures including falsification of recondsan effort to cover up Valdovinos’ action
(See Frijas Decl. at § 7, Ex. & 70-72.) The grievance wacreened and rejected as
untimely and duplicativeld. at 69.)

3. Claims against Ramos, McGee, and Godinez

In his TAC, Plaintiff alleges that Ramos and McGee failed to intervene and s

Valdovinos’ excessive use of force. (TACTaB4.) Plaintiff furher alleges that Ramos
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and McGee attempted to deter Plaintiffrfrdiling an excessive force complaint by
threatening that they would get multiple officers to say Plaintiff attacked Valdovinog
put him in ad segq if he filed. Plaintiff fher alleged that Ramos, McGee and Godinez
threatened to retaliate against him ifdié not drop his excessiyerce claim against
Valdovinos once it was filedld. at 1 95, 96, 100.)

As previously noted, Plaintiff filed grievance on May 1&017 which was given
Log. No. RID-C-17-02519, in w¢h he claimed Ramos, Gaodiz, and McGee threateng
to retaliate and did retaliatgainst him for pursuing ¢hexcessive force complaint
against Valdovinos. These acts of retatiatincluded threatening disciplinary action
against him and losing his personal proper§ee Erijas Dec. Ex 1 16.) Although this
appeal was partially granted at theaw®t level of review, the authorities found no
violation of CDCR policy. $ee Frijas Dec. Ex. A at 12.Jhree months later Plaintiff
submitted a Third Level Appeal wiiavas screened as untimely.

Plaintiff included Ramos and McGeeappeal number RID-C-17-05480 claimir
they, along with other officials, violatedles related to handling the incident with
Valdovinos including its investigationSge Frijas Dec. Ex 5 af0.) This appeal was
screened as duplicative oppeal Log RID-C-17-025191d( at 69.)

4. Claims against Defendant McWay

In his TAC, Plaintiff alleges that Defendant McWay failed to intervene to stop
alleged excessive force Maldovinos. (TAC 184.)

In grievance Log. No. RJID-C-17-03396, Rl#f stated that he wanted to file
charges against McWay, andIdfavinos, for assault, claimg that he asked Defendant
McWay to inform Valdovinos and others tha was permitted to be in the yard, but
McWay refused. See Frijas Decl. at { 7, Ex. 4 at 686.) As previously noted, this
grievance was cancelled omaul3, 2017 because it duplicated RID-C-17-0250®.a(
61.)

In appeal RID-C-17-05480, Plaintifes¢d that McWay failed to properly
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document the use of force by ValdovinoSegqFrijas Dec. Ex 5 at 70-72.) This appeal
was screened out as duplicativeAgipeal Log RID-C-17-025191d( at 69.)

5. Claims against Defendant Cortez

In his TAC, Plaintiff alleges that C@&z retaliated against him for filing the

excessive force complaint against Valdovibygsefusing to allow him to call withesses

A4

at his hearing on a rule violation. (TAC 198.)
On August 21, 2017, the grievance was pHyt@ranted, as previously indicated,

and the rules violation was ordered torbissued and a rehearing conducted after

=—h

Plaintiff interviewed witnessesith the assistance of an Irstggative Employee. Plaintif
contends that the reheagi has never taken place.

6. Claims of Failure to Intervene againg$ Defendants Miller, Lizarraga, PT

Elgar and PT Withers

In Plaintiff's TAC he alleges that Defendants Miller, Lizarragkar, and Withers
failed to intervene to stopéhalleged use of excessivede by Defendant Valdovinos.
(TAC 11 84, 88).

Plaintiff asserted claims amst these Defendants irshlgrievance filed on August
17,2017, Log No. RJD-C-17-05480, claimitng Defendants and others, violated

various procedures, including falsification of records in an effort to cover up Valdoyinos’

actions. $ee Frijas Decl. at § 7, BEXd at 70-72.) As noted prsusly, this grievance was
screened and rejected as untimely andidafp/e of grievance RID-C-17-2519d( at
69.)

7. Claims of Deliberate Medical Indifference against Dr. Frandsal

In the TAC, Plaintiff asserted that Ckrandsal was deliberately indifferent to his

A4

pain and medical needs wheime ordered he not be saentil the following day. (TAC 1
105.) Plaintiff did not mention Defendant Rdsal in any of the appeals regarding the
excessive force claim, only asserting thatvas not provided mechl attention for over

five hours in the first appealFrijas Dec. Ex 1 at 14.)

16




© 00 N oo o A W DN P

N NN RN NN NNNRRR R R R B R B
W N O U0 B~ W NP O ©O 0N O 0 W N BB O

8. Claims against Warden Paramo

In his TAC, Plaintiff alleges that Dafiedant Paramo failed to properly supervise
Defendant Valdovinos despikmowing Valdovinos had a ppensity to use excessive
force while acting under color of law. AC 1112-114.) Plaintiff did not include
Defendant Paramo in any aa until his August 17, 2017 filg, in which he asserted

that Defendant Paramo, alonghwothers, failed to follow procedures and properly file

reports related to the incidewith Defendant Valdovinos.Sge Frijas Dec. Ex 5 at 70-
72.) This appeal was cancelled as dupli@tf his grievance in RJD-C-17-02519.

9. Claims against Olivarria, Self, and Hunnicut

In the TAC, Plaintiff asserts that Coctenal Counselors Iivarria, Self, and
Hunnicut violated his First Amendment righty retaliating against him for filing the
excessive force complaint addlayed a decision on it. (TATL99.) It does not appear
from the records that Plaintiff included Detiants Olivarria, Selland Hunnicut in any
of the grievances or appeals he filed.

10.Claims against Covel, Beyer, and Rico

In his TAC, Plaintiff alleges that Correéanal Administrator Carie Covel failed to
properly investigate his claims and actwbiklped to cover up the incident and
retaliatory actions taken against Plaintifl AC §85.) Plaintiff alleges that Dr. Beyer
failed to investigate or report Plaintiff's cotamts to Dr. Adibe about being the object
retaliation by Valdovinos and R®s. He further allegesdahDr. Beyer ordered Dr.
Adibe to stop informing her of the compl&srand not file reports related to the
complaints. Id. at  88.) Plaintiff alleges that S&ico retaliated against him for filing
his excessive-force complaint, violated CD@Rcedures and refused to let Plaintiff ci
witnesses, omitted the witnessdeom his requested witnesst)iand refused to interview
witnesses in support of his relgiolation report hearing.ld. 197.)

Plaintiff did not include these Defendairisany of the appeals filed with the
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appeals office.

11 Analysis

As noted above, “the [D]efendant[s]’ burden is to prove thatethvas an availabl
administrative remedy, and that the prisodiernot exhaust that available remedy.”
Albino, 747 F.3d at 1172. The burden then shifts to Plaintiff “who must show that th
something particular in his case thatdedhe existing and generally available

administrative remedies effectively unavailable to hiwiilliams, 775 F.3d at 1191;

Albino, 747 F.3d at 117Zones, 549 U.S. at 218. He may do so by “showing the local

remedies were ineffective, unobtainahladuly prolonged, inaghjuate, or obviously
futile.” Albino, 747 F.3d at 1172 (citation omitted@e also Ngo v. Woodford, 539 F.3d
1108, 1110 (9th Cir. 2008) (noting potential “unavailability” of administrative remed
if officials “obstruct[ed] [theprisoner’s] attempt to exhausgr “prevented [him] from
exhausting because procedures for prongsgiievances wererfollowed.”). “Under §
1997e(a), the exhaustion reqgment hinges on the ‘avdility]’ of administrative
remedies: An inmate, that is, must exitasilable remedies, but need not exhaust
unavailable onesRoss, 136 S. Ct. at 1858.

The Court finds that the &lence presented by Defendants attached to their sv
declarations “meets [Defendants’] burd#frdemonstrating a system of available
administrative remedies at the initial step of Aleino burden-shifting inquiry.”
Williams, 775 F.3d at 1192. The burden shifts back to Plaintiff to demonstrate
administrative remedies were effectively untaltae to him. It is not disputed that
Plaintiff Hoyt failed to timely file anapeal to the Third Level against Defendant
Valdovinos and other Defendants, howevesythlleges that numerous factors made
administrative remedies unavailable to hiroluding threats of retaliation for filing an
excessive force complairactual retaliation, staff failure to follow procedures,
misleading instructions about filing appealsd failure to report retaliation to proper

authorities. Specifically, Hoytlaims that therare disputed facts about his failure to
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exhaust including whether he red his final appeal of the cancellation of his 602,
whether he was misled with regard to segdhe appeal to the Ombudsman instead @
the Third Level of review, whether evidemwas tainted at the outset when he was
coerced into stating on camera that Valdogi actions were aaccident, and whether
the investigating officer refused to take thames of withesses Plaintiff needed to
interview in support of hislaim. (Mem. Oppo. 6-7)

According to Plaintiff, the intimidatin began when Defendants Ramos and Mc
threatened to have multiplefiokers say that Plaintiff assied Valdovinos if he filed the
excessive force complaint, g#atened to file a report agat Hoyt, and threatened to
place him in ad seg if he filed the excesdtwee complaint. (TACIY 95, 96.) Indeed,
Defendants filed a “Battery on a Peace Officggdlation against Plaintiff after Plaintiff

requested a video interview snipport of his excessive forcim, and he was placed if

ad seqg, demonstrating that Defendants would/aaut their threats. (Dec. Frijas Ex 5 at

95; Mem. Oppo Ex A. at 6 [49-2].) Thiay after Plaintiff stated on video that
Valdovinos knocked out his teeth by accidéme, “Battery on a Peace Officer” charge
was dropped. (TAC 11 53, 54.)

Although Plaintiff attempted to report thigreats and retaliation through the proj
channels, informing his psychologist Dr. Adibach time they occurred, Hoyt contend
that Dr. Adibe’s supervisor, Dr. Beyer, tdier to stop reporting the complaints. (TAC
61, 62.) If true, a jury could draw the reaable inference that the effect was to muzz
Hoyt and cast doubt upon his ability to succalbgimaneuver throgh the administrative
grievance process.

Hoyt was familiar with the requirementfite all appeals to the Third Level and
successfully did so on numerous prior occasions. Between 2006 and 2012 Plaintiff
submitted and exhaustsdven appeals to the Office of Appeals, demonstrating his
understanding about the necessitgxhausting grievances tioe Third Level of appeal.

(See Dec. Liu 19.) However, in this cabe sent the Third Level appeal to the
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Ombudsman as he asserts he was instructed to do if he felt tieeaccaacern with the
appeals process. Evidently something wlfemdint during this jppeals process becaus
rather than submitting his appeal directiytiie Third Level, as he had done in a timely
manner many times befqgree sent it to the office of hOmbudsman as he alleges he
was directed to do if there wa concern about the adminiswa of the appeal for help
in ensuring it was delivered. In hipf@eal dated March 2018, he stated,

Due to my inability to obtain a 602-A for(see attached 22), | am appealing
the cancellation because | was insted by the ombudsman at RJD and
MCSP to send the appeal to them if Raided to adhere to my appeal rights
and the procedures set forth inR@nd DOU. As i®videnced by the
attached letter to Tami Falconer [s@pimbudsman, | sent the appeal (#RJD-
C-17-02519) to her on 9-15-17 witHedter illustrating the many violations
RJD committed in processing the 2nddkeand asking her to forward the
appeal to the chief of éhl/M appeals. Instead, she took 2 months to send it
back to me, making it impossible for mesend it in on time. So | sent it to
my attorney to make a copy of andtiructed him to forward it to you. The
DOU allows for a reviewer to acceptdaappeals if the appellant has good
reasons for being tardyhbve made every good effaotfile this appeal at
every level on time and according to regjidns, in spite of the fact that
CDCR personnel have gone out of theay to violate my appeal rights...

(Dec. Liu Ex B 21-23.)

The Ombudsman did not send it along todppropriate office for review, instea
returning it to Hoyt months later resultingtime appeal being untimely when Hoyt ask
his lawyer to file it. In light of his demonstrated familiarity and understanding of the
appeals process, the Court concludes thatyacpuld draw the reasonable inference t
Hoyt sent the appeal to the Ombudsman twelyause he was encouraged and instruc
to do so if there was a problem witie second level appeal process.

Viewing the evidence in the light moswtaable to Defendant, the combined eff
of the threats, retaliation, instructionsindorm the Ombudsman, and RJD staff’s failur
to follow procedures, Plaintiff has raisadyenuine issue of material fact whether

administrative remedies were available porposes of appeal RID-C-2519 concernin
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Valdovinos, McGee, RamoBracamonte, and GodineRJD officials “thwarted the
effective invocation of thadministrative process througfireats, game-playing, or
misrepresentations, ... in [his] individual casdss, 136 S. Ct. at 1862.

As to Defendant Cortez, Plaintiff's clas were administratively exhausted whe
grievance number RJD-C-17-03541 was plytgranted on August 21, 2017, with a
finding that Plaintiff was not given an opporttynio call witnesses at the hearing and
was not assigned an Investigative Emplofl&e to assist in gathering information

pertinent to the disciplinary decision. (S&gas Dec. Ex 3 at 39-41.) A plaintiff may

“Initiate litigation infederal court only after the admstiative process ends and leaves

his grievances unredressed/aden v. Summerhill, 449 F.3d 1047, 1051 (9th Cir. 2006
Plaintiff did his part to exhaust this claiagspite the fact thatéhprison officials failed

to complete the process arghear the grievance.

As to the remaining claims against otbefendants, the Court finds that Plaintiff

did not exhaust his administrative remedies as follows.

With regard to allegations of excessioece and failure to intervene against

Defendant Cruz, Plaintiff did not include tleesllegations in his first grievance RJD-Ct

17-02519, but instead raised them indrievance No. RJD-C-1@5480 filed on August
17, 2017 in which he alleged that Cruz,cang others, failed to follow procedures and
falsified records in an effotb cover up Valdovinos’ actionsSe Frijas Decl. at § 7, EXx|
5 at 70-72.) However, this grievancesascreened and rejected as untimely and
duplicative, therefore the claims waret administratively exhaustedd(at 69.)

The claims against Defendants Millerzarraga, Elgar and Withers were not
administratively exhausted with regard to gdgons that they failed to intervene to stq
the excessive force by Defendant ValdovinosairRiff did not assert these claims in hi
initial complaint against Valdovinos. Ippeal number RID-C-17-05480, Plaintiff rais
claims against these Defendants alleging fadgd to follow procedures, but did not

claim they failed to intervene. The appeas screened and rejected as untimely,
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therefore, Plaintiff failed to exhaust adnstmative remedies de Defendants Miller,
Lizarraga, Elgar, and Withers.

Plaintiff did not administratively exhest his claim of deliberate medical

indifference against Dr. Frandsal becausedibdenot mention Defendant Frandsal in any

of the appeals regarding the excessive fotaen, but only asserted that he was not
provided medical attention faver five hours in the firstgpeal. (Frijas Dec. Ex 1 at
14.) Similarly, Plaintiff did not administti@ely exhaust his claims against Correction
Counselors Olivarria, Self, and Hunnicut besmbte did not include these Defendants
any of the grievances or appeals he filédaddition, Plaintiffs claims against
Defendants Covel, BeygeRico, were not administratigekxhausted because there is T
evidence he named these Defendants or destthem and their actions in any of his
appeals, cancelled or otherwise.

Plaintiff did not exhaust administraévemedies regarding his claim that
Defendant Paramo failed to properly supervise Valdovinos because his August 17
filing, in which he assertethat Defendant Paramo, along with others, failed to follow
procedures and properly file reports relaiethe incident with Defendant Valdovinos,
was cancelled as duplicative of RID-C-17-0251%e Frijas Dec. Ex 5 at 70-72.)

Although Plaintiff asserts that he did notveanough room to deribe each of the

above defendants along with thactions in the limited space provided on form 602 ir
his initial grievance, he sucsegfully exhausted multiple grievances prior to the filing ¢
his excessive force grievandkerefore he was aware thatheed to include a descriptio
of the defendants and their actionetdaust claims against them.

Thus, for the reasons set forth above, @ourt DENIES in part and GRANTS
Defendants’ Motion for Summary Judgment
I
I
I
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[ll.  Conclusion and Order

Accordingly, the Court:

DENIES Defendant’s Motion for Summaudgment as to Defendants
Valdovinos, McGee, RamoBracamonte, and Godinez;

DENIES Defendant’s Motion for Summary Judgnt as to Defendant Cortez; al

GRANTS Defendants’ Motion for Summary Judgment pursuant to 42 U.S.C.
8 1997e(a) (ECF No. 33) asdtl remaining Defendants.

IT IS SO ORDERED.

Dated: September 3, 2020 %M‘ 2 ? g

HonN. M. JamEs Lorenz ¢
United States District Jgg
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